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For the purposes of section 58 of the Enterprise Act, an enterprise is a media enterprise if it
"consists in or involves broadcasting".l A'media enterprise" is therefore not one which consists
in or involves the provision of news content or seruices to broadcasters. That the supply of news
content or services is irrelevant to the plurality assessment is logical and consistent with the
overall regulatory framework, where the focus is not on the provider of content or ancillary
services but on the owner of channels and programming and editorial control. This has important
implications for the assessment of sufficiency of plurality in relation to the Transaction. Any
activities of Sky or News Corp in relation to the supply of raw news or content or other services to
third parties which do not confer control over editorial policy are not relevant to any public interest
consideration. Accordingly, there is potentially a clear legal enor relating to the basis of which
Ofcom has been requested to conduct its review and the consequent decision to be taken by the
Secretary of State.

Thirdly, you note that the Guidance states at paragraph 8.8 that a situation where a large number
of news channels were coming under single control is a case in which 'exceptional
circumstances" might be considered to arise for the purposes of intervention. lt is then stated
that the Transaction involves a"situation in which several significant sources of news" would be
coming under common control and that, accordingly, the Secretary of State considers that the
Transactlon is 'af /east akin" lo the situation in paragraph 8.8 of the Guidance.

We do not consider that the situation cited in paragraph 8.8 in any way describes or is analogous
to the Transaction. News Corp is a newspaper provider and Sky is a TV channel provider. There
is no overlap in the provision of TV news channels. lt is not the case that the Transaction
involves a large number of news channels coming under common control since there is no
change in the sfafus quo ante in respect of TV news.
The reference to a situation in which significant "sources" of news are coming under common
controltherefore requires elucidation in relation to any relevant public interest consideration. The
retevant public interest consideration, as we understand from your letter, is "fhe need, in relation
to every different audience in the Lhnited Kngdom or in a particular area or locality of the United
Kingdom, for there to be a sufficient plurality ofpersons with control of the media enterprises
serving that audience.u However, the letter does not set out the basis for the Secretary of State's
conclusion that it "is or may be' the case that the Transaction will result in insufficient plurality of
persons serving any particular audience in the UK and, if so, what that relevant audience might
be.
Furthermore, the intervention in relation to the Transaction is at odds with the approach of the
Seiretary of State in relation to the recent completed acquisition of Channel 5 by Northern &
Shell where no public interest intervention was made. Both transactions involve an acquisition by
a corporation that also owns a company that produces newspapers. ln both cases, the BBC and
ITV remain as significant independent providers of TV news with greater shares of TV news than
the target by a considerable margin (accounting for, collectively, around 75% of news
programming2). Overall, the Northem & ShelU Channel 5 transaction would appear to present a

stronger case for intervention:

.

The Northern & Shell/ Channel 5 transaction is closer to the categories of case in which
the Secretary of State would generally consider intervention in accordance with paragraph
8.2 of

the Guidance, where the acquisition of Channel 5 by a national newspaper is

specifically mentioned.

o

The acquisition of a terrestrial chennel such as Channel 5, with a reach covering the
majority of the UK population, is clearly of greater significance than the acquisition of Sky
News which broadcasts by satellite (DTH). In fact, the Guidance provides that, save in

exceptional circumstances, the Secretary of State will not intervene in respect of mergers

I
2

Sectlon 58A(2), Enterprise Act.
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