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2.3

It will be apparent from the extensive and comprehensive Form CO (a copy of which is
now available to the OFT) that the Transaction does not raise any material substantive
competition concerns in relation to which a consultation could usefully inform the OFTs
decision on referral.

2.4

A range of third parties have already expressed their views in relation to the Transaction.
News has provided detailed argumentation and evidence to the OFT and in the Form CO
as to why any competition concerns are unsubstantiated. There are no material
competition issues which require further detailed elaboration.

2.5

Despite commentary by third parties against the Transaction, many if not most of the
alleged concerns identified by third parties are based on alleged plurality issues which are
unsupported. In any event, such alleged concerns are properly examined by the SoS in
the context of the plurality review of the Transaction which is pending.

2.6

A consultation in this case would serve no useful purpose in informing the OFTs decision

on whether to request a referral and would depart from past OFT practice

where

consultation was carried out only in limited cases.
3.

LeCaI- FRAMEWoRK

3.1

Given that the EUMR proceeds on the general principles that jurisdiction to review
mergers should lie where it falls and that, preferably, only one competition authority
should deal with Union dimension transactions (the so-called one-stop-shop principle), it
will only be in exceptional cases that the authorities of a Member State should seek a
referral under Article 9 EUMR. Similarly, it will rarely be appropriate to consult on the
possibility of a referral.
Request for referral

3.2

News has previously submitted that there are no substantive grounds for the OFT to
make a request for referral (see News'paper to the OFT dated 17 August 2010). News
does not propose in this paper to comment further on the absence of a substantive basis
for referral other than to say that, based on this reasoning alone, there is no reason for
the OFT to hold a consultation in order to decide whether or not to make a request for
ref erral.

Consultation
3.3

The OFT has discrefion rather than an obligation to consult with respect to a request for
referralto the UK pursuant to Article I EUMR.

3.4

The EUMR does not require a national authority to consult on possible referral cases. lt is
true that Article 21(3) EUMR provides that the exclusive jurisdiction of the Commission in
respect of concentrations with a Union dimension is:

"without prejudice to any Member Stafe's power to carry out any enquiries
necessary for the apptication of [Article 9(2)]... (emphasis added)."1
3.5

However, this provision regarding the power of Member States to conduct enquiries is
permissive and in no way obliges a national authority to consult on referral in all cases
which may involve its national markets.

'

Article2t(3) EUMR.
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OFT will be aware, News has engaged extensively with Commission officials since June
2010 in order to ensure that its Form CO contains the fullest possible information to assist
the Commission to examine the case. The same information is now available to the OFT.
The OFT has all that it requires to lake an informed decision on referral.
4.2

In addition, since there has been a long period since the Transaction became public on 15
June 2010, third parties have already taken ample opportunityfor comment.' There has
been wide coverage and debate, for example in the press and in the House of Lords. All
relevant views have been expressed and the OFT will be aware of them. In addition, the
OFT has launched
consultation on the jurisdictional aspects of the European
lntervention Notice. This consultation adds further visibility to the Transaction, providing a
further opportunity for third parties to commenl. ln such circumstances, it is difficult to
conceive what purpose could usefully be served by a consultation on referral.

a

4.3

On the substantive assessment of the case, News has already provided the OFT with
reasons why referral is not appropriate in this Transaction, not least on the basis that it
does not threaten to materially affect competition in the UK.8 There are no material
competition issues which require further detailed elaboration at this stage. There is not

a

plausible basis lor concern in a transaction which raises no or no material
horizontal overlaps, raises no significant non-horizontal concerns and spans a number of
European markets which can properly be examined by the Commission.

even

4.4

The issue for the OFT in deciding whether to consult is whether that process would
usefully contribute to its decision on referral in carrying out its functions under the
enabling legislation. Adopting the correct test, as submitted in this paper, is desirable in
terms of good administration and efficiency, which would not be served by a consultation
in this case, which is already subject to concurrent reviews by other agencies (namely,
the Commission and Ofcom) and an OFT consultation on the jurisdictional aspects of the
European Intervention Notice.

5
5.1

CoNct-ustoH

News submits that there is no basis for the OFT

to seek a referral in this case and

no

basis for the Commission to grant any such request.
5.2

A consultation in this case would serve no useful purpose in informing the OFT's decision

on wheiher io request a referral and would ciepart from past OFT practice where
consultation was carried out only in limited cases. No further evidence or debate is
required which cannot be procured other than through consultation.
5.3

Should you have any questions, please do not hesitate to contact John Pheasant (on
direct line
or email at
)or
omlil
al
Suzanne Rab (on direct line
^r
1 or Andrea Appella at News (on direct line

-,-emailat

'
t

John Pheasant and Suzanne Rab

10 November
2010

For example, a media consortium (made up of the BBC, BT, Guardian Media Group, Associated Newspapers, Trinity
Mirror, Northcliffe Media, Channel 4, Telegraph Media Group) and the Enders media consultant have commented on
plurality issues.
Brief ing paper of 17 August 2010.
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