






News also notes that its zuggestion of a one year period represents the established practice in this
respect, as set out in the CC's Mergel Rernedies Guidelines, which envisage such clauses to last for
only'b limited period (eg one year),'.1

However News is prepared to extend the suggested period to 24 months in order to resolve this iszue
as reflected in section 4.2 of the Second Revised Draft UIL.

4. The cutrent dmfiing of paragruphs 4.5 and 4.7 of the UIL rtgfu suggest thd rhe Seqetary of
State's review of the caniage sgreement and brand licensing agpeement should be limited only io
satisfoaion of the critefia enamerated in paragraphs 4.5 arut 4.7. Please confirm that Nents would
be willing to amendthe opming senlencw of peregrqh 4,5 and 4.7 of ihe revised IIILfrom
'Netw shsll be deemed to have complied with the obligaion in section ti.4/4.61 abwe so loig ss
Sky has cnured into a [Caniage Agreement/Brand Licensing AgreemcnlJ wiln N"*"o which ...,
,o Urry fCaniage Agreenent/Brand Licensing Agreement] approved hy the Sectetary of Statefor
the purpose of the obligation in parcgaph t4.4/4.6] abovel sioll ...,.

News is villing to amend the language at sections 4.4 and4.6 of the draft UIL as suggested by the
OFT.

Please see sections 4.4 and 4.6 of the Second Revised Ihaft UIL (and the consequential minsl
amendments to the language at the relevant zub-sections).

5. Please confirm thu News would be prqared to amend paragraph 4.E of the reyised IIIL to read
'News shall also ensure that neither the Caniage Agreemew nir the Biund Licensing Agreement
can be terminated by SLy antil any dispae between Nerc and S4y cs n tne viiaig of that
Dleposed termination ...t.

News is willing to amend the language at section 4.8 of the draft UIL as zuggested by the OFT.

Please see section 4.8 of the Second Revised Draft UIL.

Disnute resolution mechanism

6. The OFT notes that no details are provided of the basis of the dispute rcsolution mechanism
contemplated in paragraph 4.5(u) of the revised IIIL The OFT queries whether ir is appropriate to
omit such detoilftom the tetms of the UIL given its potential importonce. ptease proiide ietails of
how News would envisage the dispute resolution mechanismfunctioning in relatian to:

(a) the principles / terms of the resolution procedure;

@ the body / individaal reqnnsiblefor resolution;

(c) whether tegard woald be had to the purpose of the IIIL and the Seuetary of State,s
decision in resoMng a dispute;

(d) how lhe cos8 of such s ntechanism would be allociled; and

(e) what the appeal rights would be in relotion to such a mechanisn

News does not consider that it should be necessary to set out tle precise terms of the dispute
resolution mechanism in the UIL itself given that the precise terms of the Carriage Agreement
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(including the relevant dispute resolution mechanism) will in any event be subject to approval by the

iecretary of state under section 4.4 of the second Revised Draft uIL.

News would envisage that the carriage Agreunent will provife for mediation in the event of a

relevant dispute, followed, if the dispute r"Jui* unresolved at the end of that mediation process, by

arbitration proceedings under the London Court of Intemational Arbination'

On this basis, following the sub'questions above:

(a) News would propose that the ordinary principles of arbitration - a well-established process

of dispute."tolt.tioo in commercial agreements - would apply'

(b) London Court of Intemational Arbitration'

(c) News did not intqrd to include a specific reference to the purpose grtn-e unfert1\ings as any

dispute referred to the Court of Artitration would relate to a potentiral breach of the Cariage

AgreementratherthanNews'compliancewiththeundertakings.

(d) As s€t out in the UIL (now at section 4.8 of the Second Revised Draft UIL), News commits

to bear all reasonable costs (including Newco's reasonable costs) of any dispute resolution

process rezulting from a proposed te-rmination by sky and this would be reflected in the

. relevantterrnination clause'

(e) As would ordinarily be the case in an arbitration proceeding, News would also propose that

the decision of the arbitrator should be determinative of the dispute between the parties (i'e'

there shurld be no aPPeal)'

C)oerational asreenents

Do the categorics of operational agreements listed at 5.1 of the drafi IIIL include all those

requiredfioin sny ni xewco to operate i8 core businessftom the dste of spin-oll?

Yes, the agreements listed at section 5.1 of the draft uIL, together with the caniage Agreement and

the Brand Licence Agreement and the transfer of assets and personnel to Newco mean that Newco

will be in a position to operate its core business from the date of the spin-off'

For clarity, News has also deleted the wording "including" from section 5'1 of the Second Revised

Draft UIL.

Please note that we have shanged the wording of section 5'1(iv) to clarifr that broadcast and

technical services can be provided under one or more agreemenr'

Please list in full the facilities and semices covered hy the operational sgreeme'rs in 5'1 of the

itt (* discised tt tiethinl balla of paragaph 11.10 of the OFT report).

It is rmclear to News wbat additional detail is required, particululy in light of the confirmation

provided in response to question 7 above'

Please identify ony of the op*ational agreements (or components ol these agreemen8) where

terms of prrllj.tsi,oi Oy N"n"tihy is of hey inportance to Newco's business ('key agteemen8')' at

discussed at paragraph 10.9 oithe Off;t rcport to the Secretary of State' Please confirm whether

News would be prepared to huve such agreanents subiect n overcight and apptoval by the

Secretary of Snie prior to sccE tsnce of tie undertakings in lieu (as for the carriage agrce'nent
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and brand licensing (us indicated in News' Ietter to the Secretary of Statc of 16
February 2011).

All of the operational agreements relate to assets or services which Newco could, if it wished" source
on the open markeL

However Newco is likely to wish to continue to use its existing premises, at least in the medium
term, and therefore sp rhis basis the lease referred to at paragraph 5.1 (ii) of the Second Revised
Draft LIL could be viewed as a key agreement. News has therefore added, at paragaph 5.1 (ii) of
the Second Revised Draft LJIL that the Secretary of State should have a power of approval over that
agreement.

All of the other services which News proposes to offer are readily available on the open market and
could easily be sourced by Newco from third parties in the short to medium tenn. See also the
response to question I I below as regards Newco's ability to terminate agreem€nts with Sky if it
wishcd to switch to a third party provider.

Please conftrm thal thc obligation on Newsdlcy to enter operutional agrcemenls under 5.1 of the
UIL will tpply at the point of spin-off (as discussed at the first bullet of paragaph 11.10 of the
oFT report). Pksse confrm what is meant b1t 'if reqaired by Newco, in paragraph 5.1 of the urL
(gtven tha$ immediately prior to the time of the spin+fi Newco will not be an independent entity
and will thercfore not be sblc to determine whether such agrcemeng are ,requiredr).

It is News' intsntion that the agreements will be in place at spin-off. Section 5.1 of the Second
Revised Draft UIL has been amended to reflect this.

For clarity (and further to the OFT's additional question 1 I below) News has amended section 5.1 of
the Second Revised Draft UIL to delete the wording refened to by the OFT in its second sentence.

Is News prqared to address in the UIL inclasion of Newco termination fighn in the operational
&greernen&' snd absence of rcrminUion dghts for Newdshy (subject to even8 ourside
News'Elgt's control) (os discussed at the fourth bullct of paragraph 11.10 of the OFT report)? Is
the fint part of this what is meant by '(or such shorter time ss required by Newco)' in paragraphs
S.IQ), and (ii) of the UIL? If so, the OFT considers this shoald be spelt out with greater clarity.

As indicated in response to question 10, for clarity, News hes amended section 5.1 of the Second
Revised Draft tlIL to delete the wording refsrred to by fhe OFT.

o News is prepared to offer Newco agreements for the stated time period and to allow Newco to
terminate the relevant agre€msnts early, reasonable notice periods (which will differ by
agreement) and break fees to cover Sky's unavoidable costs ofearly exit where appropriate.

Pleose confirm the intcntion of clause 5.2(a) of the IIIL: would this term be included in the
contractfrom the outset? Which of the contracf may it apply to?

As explained by News at 5.3 of the Second Revised Draft LIL (5.2 of the Fint Revised Draft UIL),
in order to provide great€r certainty for Newco, it is intended that costs under each of the agreements
listed at 5.1(iii) to 5.1(v) will be calculated in the first yeir as the cost to Sky of providing those
services and thereafter will increase by CPL

Due to a tlpographical error, it was inadvertently suggested in the First Revised Draft UIL that the
agreement listed at 5.1(ii) also be priced by reference to cost. This has now been corrected 3s this is
not News' intention (as it does not consider that zuch an approach makes sense 1o r"1'o"Dss 1s rhis
agreemmt because there is no relevant intemal cost). This will be priced on market terms as is

IL

12.
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consistent with the business plan. News notes, in any event, that given News' r€spofite to question 9,

the lease agreement will in any event be subject to the approval ofthe Secretary ofState'

Section 5.2(a) is a ngance to the automatically increasing 
-cost 

structure 0inked to CPI) so that

certain costs will reflect Newco's actual demani for the service where demand can vary rather than

being a single fixed overall price. In relation to broadcast operations and cr€ative services for

exan4rle, Newco may choose to source some or all of its needs elsewhere and it is sensible for costs

to reflect demand. 'ih" ,u-" applies for aspects of the other agreements where demand is variable

for example *n"tl N"*"o -uy iort*a cho-ose to hire its own staf or alteroatively to increase the

amount olsupport it requires from News (such as IT support)'

Interim action

13. Pleuse confirm whether News would be preparcd lo agree the following changes to paragraph E 1

of the aIL:

(u) s.1(ii0 to become 'the shy News basiness is maintained snd fiesened and is run in the

ordinary course'y and

@E.I(iv)tobecome,th"rylg19.@lgb.rangeandstarulanlofnewsgathering...,.

News is prepared to agree these changes. Please ses section 8.1 of the Second Revised Draft LIIL'

Removal or variation

14. pleuse qtain why News believes this provision is reqaired-given that the Enterprise Act 2002

already provides a- scheme for variation of UIL in the event of a change of circumstances'

News believes ftat the inclusion of this provision provides greater clarity and is unclear why the

OFT would object to the inclusion of such a provision'

Definition of material transaction

Please qlain how the definition of 'Material Transaction' hss been derived andwhy differential

treatmeni has been given to transactians wilh valaes of f12.5 million

The definition of material transaction is based on that currently adopted by Sky which has a similar

two-tier structure but with higher monetary limits applying'

ln Sky's existing corporate govemance structure, related party transactions involving the payment or

.*"ipt of flQ -itti"" o, 
'.or" 

require audit committee approval and related party transactions

involving the payment or receipt otgZS mitlion or more require additional board approvals'

News accepts however that the definition which has been provided of Material Transactions is

confusing (and redundant given the wording of section 3.1(19 of the Fint (and Second) Revised

nran UIL; ana it has proviJed a revised definition in the Second Revised Draft I'IL.

As mentioned in response to question 2.7 of 6e second oFT Response News intends to include

Skt's independent directors when considering candidates for the board of Newco. We have therefore

clarified th, drf111itioo of Independent Directors to ensure that Sky's independent directors are not

excluded.

15.

Other
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Nlen & Overy LLP on behalf of News Corporation

22 February 2011
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pRoFosED ACQTTISTTION Ey NEWS CORPORATION OF UP TO 6lL9 PER CENT OF BRITIIIE

SKY BROADCASTING GROT'P PLC

TJNDERTAKINGS GTVEN BY NEWS CORPORATION PIJP'SUAI'IT TO PAMGRAPH 3 OF

SCHEDT'LE 2 OF ENTERPRISE ACT (PRSTECTION OF LEGINMATE INTERESTTI) ORDER 2OO3

WffiREAS:

(a) Newr Corporationproposcs to acquirc 6e sharcs hBritish Sky Broadcasting Grorp plc 6ot il does

uot ak€ady owtr

(b) On 4 Novembcr 2010 the Sccrctsr'y of Stab for Business, Imovation snd Skils i*gued a European

Intervc,lrtioo Notice under scAioa 6Z1Z; of thc Act and thc Order in comection with thc Tfansaction.

(c) on 3l Dccemb er 2010, ofcom prorided_its^rt?oil to the _secretary- 
of 

^slle 
m issres of media

plurality (as provided tor in artictc 4A of rhc Order) aod on 30 Dccember 2010 thc OFT provided ib

icpct to iUjS"r*trry of State on the crcation of a Euro'pean rclwaot metger situatioa pursuant to

Article 4(4) of the Ordcr.

(d) The Secrctary of St&te considers that thc cooditioos for referring the Transaction to the CC under

Article 5 of tle gr1der arc mct ao4 abscnt any offcr of undcrtakiags from Nows, he would be minded

to refer tfic Tnnsaction to the CC.

(e) The Sectetary ofstrtc bas a dissrotion to acccpt undcrtakingr in lieu ofrcforencc from News rmder

paragraph 3 ofSchcdule 2 ofthe Ordcr:

ilThe Secretary of State may, lnstead of nalcing such a reference otd for tlv ptrpose of

rcmedyinC, .idg"tirg or pievntlng ery of lhe efects dverse t9 tly wblic interest which

ha,e or 
^oy 

nii" ,-oAia or whlch may be qected to result, from the creaion of the

European relevant metger sluotion conceraed rccept from sueh of the partbs concerned as

$ef cotrsiders qpropiate wdenakngs b take such action as lhel cottsiders qproprlate.'

(0 The sccrotary of state considsrg that the undertakings give'n below by Ncws 8c mropriate to

remcdy, mitigatc orpreve,nt the etrects adversc to the public hterest which eaybe expected to result

from tf,e creation ofthe nuropean relevant mergcr situation'

NOW TEERLFORE News hcrcby gives to the Secretary of State the following uodertakings for the

purpose of remedying, mitigating oi lreventing the efectg adverse to the public interest which may be

expected to result from the Transaction-
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