ENVIRONMENTAL PROTECTION ACT 1990

SECTION 34

WASTE MANAGEMENT

THE DUTY OF CARE

A CODE OF PRACTICE



CONTENTS

Page
I ntroduction 3
THE CODE OF PRACTICE
STEPBY STEP GUIDANCE
Identify and describe the waste 6
Keep the waste safely 11
Transfer to the right person 13
Receiving waste 20
Checking up 23
Expert help and advice 27
The duty of care and scrap metal 30
SUMMARY CHECKLIST 37
ANNEXES
A. Thelaw on the duty of care 39
B. Responsibilities under the duty of care 47
C. Regulations on keeping records 51
D. Other legal controls 54
i. Waste management licensing 54
ii. The registration of waste carriers 55
iii. Theregistration of brokers 56
iv. Special waste 57
v. Road transport of dangerous substances 57
vi. International waste transfers 58
vii. Health and safety 58
E. Glossary of terms used in this code of practice 60
Appendix:  The definition of waste 64



INTRODUCTION

i. This code of practice consists of the guidance in Sections 1-7 together with their related
Annexes. It isissued by the Secretary of State for the Environment, the Secretary of State for
Scotland and the Secretary of State for Wales in accordance with section 34(7) and (8) of the
Environmental Protection Act 1990 ("the 1990 Act"). This code supersedes that issued in
December 1991 which is hereby revoked. Thisintroduction is not part of the code of practice.

ii. Section 34 of the 1990 Act imposes a duty of care on persons concerned with controlled
waste. The duty appliesto any person who produces, imports, carries, keeps, treats or disposes of
controlled waste, or as a broker has control of such waste. Breach of the duty of care is an
offence, with a penalty of an unlimited fine if convicted on indictment.

ili. Waste poses athreat to the environment and to human health if it is not managed properly
and recovered or disposed of safely. The duty of care is designed to be an essentially self
regulating system which is based on good business practice. It places a duty on anyone who in
any way has a responsibility for controlled waste to ensure that it is managed properly and
recovered or disposed of safely. The purpose of this code is to provide practical guidance for
waste holders and brokers subject to the duty of care. It has been revised to take account of
changes in waste management law since the code was first issued in December 1991. These
changes include the application of the duty of care to the scrap metal industry from 1 October
1995.

iv. The code recommends a series of steps which should normally be enough to meet the duty.
The code cannot cover every contingency. Thelegal obligationisto comply with the duty of care
itself rather than with the code. Annex A gives a detailed explanation of the law.

v. The Code makes reference to the Environment Agency and to the Scottish Environment
Protection Agency. In England and Wales, local authorities' waste regulation functions are
transferred to the Environment Agency by section 2 of the Environment Act 1995 with effect
from 1 April 1996. Until that date, waste regulation is a function of the local authorities
designated in section 30(1) of the Environmental Protection Act 1990.

vi. In Scotland, local authorities waste regulation functions are transferred to the Scottish
Environment Protection Agency by section 21 of the Environment Act 1995 with effect from 1
April 1996.



vii The codeisdivided into:-

- Sections 1-7: Step by step guidance on following the duty;
- A summary check list; and

Annexes A: the law on the duty of care;
B: responsibilities under the duty;
C: Regulations on keeping records;
D: an outline of some other legal requirements; and
E: aglossary of terms used in the code.

viii. Guidance on the definition of waste, which does not form part of the code of practice, is
contained in the Appendix.

Isit "waste" ?

iX. Theduty of care appliesto waste which is controlled waste (see paragraphs 1.1-1.2 below).
Thefirst question, therefore, is whether any particular substance is "waste". Since 1 May 1994
the common European definition of waste in the Framework Directive' on waste has been in
force. The legal definition of wasteis:-

"any substance or object...which the producer? or the person in possession of it discards
or intends or is required to discard.”

1 Council Directive 75/442/EEC asamended by Directives 91/156/EEC and 91/692/EEC.

"Producer" means anyone whose activities produce waste or who carries out pre-
processing, mixing or other operations resulting in achangein its nature or composition.



X. Whether or not a substance is waste must be determined on the facts of the case; and
interpretation of thelaw isamatter for the Courts. The Departments® have provided guidanceon
theinterpretation of the definition of wastein DOE Circular 11/94°. In the Departments view the
purpose of the Framework Directive is to treat as waste, and accordingly to supervise the
collection, transport, storage, recovery and disposal of, those substances or objectswhich fall out
of thecommercial cycleor out of the chain of utility. The Departments have suggested, therefore,
that to determine whether a substance or object has been discarded the following question may be
asked:-

Has the substance or object been discarded so that it is no longer part of the normal
commercial cycleor chain of utility?

xi. Ananswer of "no" to this question should provide areasonabl e indication that the substance
or object concerned isnot waste. Asindicated, however, the purpose of the Framework Directive
is to supervise the collection, transport, storage, recovery and disposal of waste; and these are
activities which themselves may be of a commercia nature. A distinction must be drawn,
therefore, between the normal commercial cycle and the commercial cycle which existsfor the
purpose of collecting, transporting, storing, recovering and disposing of waste. It isalso essentiad
to bear in mind that a substance or object does not cease to be waste as soon as it is transferred
for collection, transport, storage, recovery or disposal. A substance or object whichiswaste at the
point of its original production should be regarded as waste until it is recovered or disposed of.
The Appendix provides a summary of the main questions which need to be addressed in
reaching aview on whether aparticular substance or object iswaste; and when it may ceaseto be
waste.

®  The Department of the Environment, the Welsh Office and The Scottish Office
Agriculture, Environment and Fisheries Department.

4 Waesh Office Circular 26/94 and The Scottish Office Environment Department Circular
10/94.



STEPBY STEP GUIDANCE

SECTION 1
IDENTIFY AND DESCRIBE THE CONTROLLED WASTE

1.1 The duty of care applies to anyone who is the holder of controlled waste®. The only
exception to thisisfor the occupiers of domestic property for the household waste which comes
from their home. Anyone subject to the duty of care who has some "controlled waste" must
identify and describe the kind of waste it is.

Isit " controlled waste" ?

1.2 "Controlled waste" means waste from households’, commerce or industry. At present, the
main kinds of waste that are not "controlled waste" are waste from agricultural premises, waste
from mines and quarries, explosives and most radioactive waste. However, the Departments
intend to issue a consultation paper containing proposals for the extension of the definition of
controlled waste to include certain categories of agricultural waste and of mines and quarries
waste. Unless the context indicates otherwise, subsequent references in the code to "waste"
should be read as references to "controlled waste".

"Holder" means a person who imports, produces, carries, keeps, treats, or disposes of
controlled waste or, as a broker, has control of it.

Only wastewhichis"Directive waste" istreated as controlled waste - see the glossary of
termsat Annex E.

Househol ders are exempt from the duty of carefor their own household waste (Annex A
paragraph A.9).



What arethe problems of the waste?

1.3 Waste cannot be simply divided between the safe and the hazardous. There are safe ways of
dealing with any waste. Equally, any waste can be hazardous to human health or the environment
if itiswrongly managed. Deciding whether any waste poses aproblem requires consideration not
only of its composition but of what will happen toit. For most waste it is not necessary to know
more than what it is in very general terms. But subsequent holders must be provided with a
description of the waste that is full enough to enable them to manage the waste properly. Even
everyday items may cause problemsin handling or treatment.

1.4 Inlooking for waste problems it may help to ask such questions as:-

(a) doesthe waste need a specia container to prevent its escape or to protect it from the
elements;

(b) what type of container suitsit and what material can the container be made of;

(c) can it safely be mixed with any other waste or are there wastes with which it should
not be mixed,

(d) can it safely be crushed and transferred from one vehicle to another;

(e) canit safely beincinerated or are there special requirementsfor itsincineration, such
as minimum temperature and combustion time;

(f) can it be disposed of safely in alandfill site with other waste; and

(g) isit likely to change its physical state during storage or transport?

1.5 Anything unusual in waste can pose a problem. So can anything which isout of proportion.
Ordinary household waste, and waste from shops or offices, often contains small amounts of
potentially hazardous substances. This may not matter if they are mixed in a large quantity of
other waste. What should be identified as potential problems in a consignment of waste, are
significant quantities of an unexpected substance, or unusual amounts of an expected substance.

1.6 Notethat certain particularly dangerousor difficult wastes are subject to strict legal controls
quite apart from and additional to the requirements of the duty of care. These wastes are known
as "gpecia wastes' (see Annex D paragraphs D.16-D.18).



What goesin a description?

1.7 A transfer note must be completed, signed and kept by the parties involved if waste is
transferred. Thisis arequirement of the Environmental Protection (Duty of Care) Regulations
1991 ("the 1991 Regulations"). Any breach of the 1991 Regulationsis an offence (see Annex C
on keeping records). Amongst other things, the transfer note must state:-

(@) the quantity of waste transferred - most waste management companies, in particular
landfill operators, receive quantities of waste by weight. Wherever possible, therefore, a
transfer note should record the weight of waste transferred;

(b) how it is packed - whether loose or in a container; and

(c) if inacontainer, the kind of container.

1.8 There must also be adescription of the waste. Thismay be provided separately or combined
asasingledocument with thetransfer note. At thetime of the publication of thiscode, anational
waste classification scheme is the subject of consultation. One of the aims of the schemeisto
provide a comprehensive list of waste types which may be generally accepted as the reference
point for describing waste. The description of waste should, therefore, wherever possiblerefer to
the appropriate entry in the national waste classification scheme when, subject to consultation, it
isintroduced. Itisgood practiceto label drumsor similar closed contai nerswith adescription of
thewaste. Under the 1991 Regulationsthe parties must keep the transfer note and the description
for two years. The description should always mention any special problems, requirements or
knowledge. In addition it should include some combination of -

() the type of premises or business from which the waste comes;

(b) the name of the substance or substances;

(c) the process that produced the waste; and

(d) achemica and physical analysis.
1.9 The description must provide enough information to enable subsequent holders to avoid
mismanaging the waste. When writing a description it is open to the holder to ask the manager

who will handle the waste what he needsto know. For most wastes, those that need only asimple
description, either 1.8(a) or (b) above will do. However, in some cases it may not be enough
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simply to describe the waste as "household”, "commercia™ or "industrial" waste without
providing a clearer idea of what the substance is or providing details about the premises from
whichit originated. Each element of the descriptionisdealt within paragraphs 1.11-1.17 below.

Special problems
1.10 Thedescription should always contain any information which might affect the handling of
the waste. This should include:-

(a) specia problemsidentified under paragraphs 1.3 to 1.6 above;

(b) any information, advice or instructions about the handling, recovery or disposa of the
waste given to the holder by the Environment Agency or by the Scottish Environment
Protection Agency ® or the suppliers of material or equipment;

(c) details of problems previously encountered with the waste;

(d) changes to the description since a previous load.

A) Source of thewaste: type of premises or business
1.11 It may sometimes be enough to describe the source of the waste by referring either to the
use of the premises where the waste is produced or to the occupation of the waste producer.

1.12 Such a "source of waste" description is recommended as the commonsense simple
description where businesses produce amixture of wastes none of which has special handling or
disposal requirements; or where there are no special handling or disposal requirements which
cannot be identified from such asimple description. Such a description must makeit clear what

In the case of processes regulated under Integrated Pollution Control in England and
Wales, the Environment Agency may give adviceto the producer of wastethat isrelevant
to its subsequent management prior to itsfinal disposal or treatment. In Scotland the
Integrated Pollution control authority is the Scottish Environment Protection Agency.
This advice should also be included in the description. .



type of wastes are produced and the contents of the wastes; and their proportions must be only
such as might be expected.

B) Name of the substance

1.13 The waste may be described by saying what it is made of. This may be in physical and
chemical terms or by the common name of the waste where this is equally helpful. Such a
description by nameisrecommended for waste composed of asingle simple materia or asimple
mixture.

C) Process producing the waste

1.14 The waste may be described by saying how it was produced. Such a description would
include details of materialsused or processed, the equipment used and the treatment and changes
that produced the waste. If necessary thiswould include information obtained from the supplier
of the materials and equipment.

1.15 This should form part of the description for most industrial wastes and some commercia
wastes.

D) Chemical and physical analysis

1.16 A description based on the process producing the waste (C) will not go far enough where
the holder does not know enough about the source of the waste. It will often not be adequate
where:-

(a) wastes, especially industrial wastes, from different activities or processes are mixed;
or

(b) the activity or process alters the properties or composition of the materials put in.

1.17 For such wastesan analysiswill usually be needed. In cases of doubt, the holder may find it
helpful to consult the intended waste manager asto whether he needs an analysis to manage the
waste properly. Where it is necessary the holder should detail the physical and chemical
composition of thewasteitself including, where different substancesare mixed, their dilutions or
proportions. The holder might either provide this information himself or obtain a physical or
chemical analysis from alaboratory or from a waste management contractor.

10



SECTION 2
KEEPTHE WASTE SAFELY

The problem
2.1 All waste holders must act to keep waste safe against:-

() corrosion or wear of waste containers;

(b) accidental spilling or leaking or inadvertent leaching from waste unprotected from
rainfall;

(c) accident or weather breaking contained waste open and allowing it to escape;
(d) waste blowing away or falling while stored or transported;

(e) scavenging of waste by vandals, thieves, children, trespassers or animals.

2.2 Holders should protect waste against theseriskswhileitisin their possession. They should
also protect it for its future handling requirements. Waste should reach not only its next holder
but a licensed facility or other appropriate destination without escape. Where waste is to be
mixed immediately, for example in a transfer station, a civic amenity site or a municipal
collection vehicle, it only needs to be packed well enough to reach that immediate destination.
Preventing its escape after that stageisup to the next holder. However, there are wastesthat may
need to reach a disposal or treatment site in their original containers. For example, drummed
waste. In such cases, holderswill need to know through how many subsequent hands; under what
conditions; for how long; and to what ultimate treatment their waste will go in order to satisfy
themselves that it is packed securely enough to reach its final destination intact. If an
intermediate holder alters waste in any way, by mixing, treating or repacking it, then he will be
responsible for observing all this guidance on keeping waste safe.

Soring waste securely

11



2.3 Security precautions at sites where waste is stored should prevent theft, vandalism or
scavenging of waste. Holders should take particular care to secure waste material attractive to
scavengers, for example, building and demolition materialsand scrap metal. Special care should
al so be taken to secure waste which has a seriousrisk attached to it, for example certain types of
clinical waste. Waste holders should undertake regular reviews of thewastein their possession to
ensure that it has not been disturbed or tampered with.

2.4 Segregation of different categories of waste where they are produced may be necessary to
prevent the mixing of incompatible wastes. For example, avoiding reactions in mixtures.
Segregation may assist the disposal of wasteto specialist outlets. Where segregation is practised
on sites, the waste holder should ensure that his empl oyees and anyone el se handling wastethere
are aware of the locations and uses of each segregated waste container.

Containers

2.5 Waste handed over to another person should be in some sort of container, which might
include askip. The only reasonabl e exception would be loose material |oaded into avehicle and
then covered sufficiently to prevent escape before being moved. Waste containers should suit the
material put in them.

2.6 It isgood practice to label drums or similar closed containers with a note of the contents
when stored or handed over. This could be a copy of the waste description. To avoid confusion,
old labels should be removed from drums which are reused.

Waste left for collection

2.7 Waste |eft for collection outside premises should be in containersthat are strong and secure
enough to resist not only wind and rain but also animal disturbance, especialy for food waste. All
containers left outside for collection will therefore need to be secured or sealed. For example,
drums with lids, bags tied up, skips covered. To minimise the risks, waste should not be left
outside for collection longer than is necessary. Waste should only be put out for collection on or
near the advertised collection times.

12



SECTION 3

TRANSFER TO THE RIGHT PERSON

3.1 Waste may be handed on only to authorised persons or to persons for authorised transport

purposes. This Section of the code advises on who these persons are; and what checksto carry
out before making an arrangement or contract for transferring waste.

3.2 Section 34(3) of the 1990 Act sets out those who are authorised persons. The list of
authorised personsis:-

(a) any authority which is awaste collection authority for the purposes of Part Il of the
1990 Act;

(b) any person who isthe holder of awaste management licence under section 35 of the
1990 Act;

(c) any person who does not need a waste management licence because the activity he
carriesout isexempt from licensing by virtue of regulation 16 or 17 of and Schedule 3to
the Waste Management Licensing Regulations 1994° ("the 1994 Regulations");

(d) any person who is registered as a carrier of controlled waste under section 2 of the
Control of Pollution (Amendment) Act 1989 ("the 1989 Act");

(e) any person exempt from registration asacarrier of controlled waste under regulation 2
of the Controlled Waste (Registration of Carriers and Seizure of Vehicles) Regulations
1991"; and

() In Scotland, awaste disposal authority acting in accordance with a resolution made
under section 54 of the Environmental Protection Act 1990 (see paragraphs 3.20-3.21).

10

As amended by the Waste Management Licensing (Amendment etc.) Regulations 1995.

S.I. 1991 No.1624 as amended by the Controlled Waste Regul ations 1992 (S.I. 1992 No
588) and the Waste Management Licensing Regulations 1994 (S.I. 1994 No 1056).
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3.3 Thelist of authorised transport purposesis set out in section 34(4) of the 1990 Act whichis
reproduced at the end of Annex A (see page 44).

3.4 It should be noted that it is an offence under Regulation 20 of the 1994 Regulations (subject
to various provisions) for anyone to arrange on behalf of another person for the disposal or
recovery of controlled waste if heis not aregistered broker. Anyone subject to the duty of care
must ensure that insofar asthey use abroker when transferring waste, they use aregistered broker
(that is any person registered as a waste broker in accordance with regulation 20 of the 1994
Regulations) or one exempt from the regi stration requirements (in accordance with regul ation 20
of the 1994 Regulations) (see Annex paragraphs D.11-D.15).

Public waste collection

3.5 Local authorities collect waste from househol ds and from some commercial premises. They
do this either with their own labour or using private contractors who will be registered carriers
(Annex D paragraphs D.7-D.10). Private persons are exempt from the duty in connection with
their own household waste produced on their premises (Annex A paragraph A.9). If thereisany
doubt about whether or not a particular waste can go in the normal collection, the producer
should ask the local authority (the borough or district council or in Scotland on 1 April 1996, the
council, or in Waleson 1 April 1996, the county or county borough council).

Usingawastecarrier

3.6 A waste holder or broker may transfer waste to someone who transportsit - awaste carrier -
who may or may not al so be awaste manager (Annex D paragraphsD.7-D.10). Subject to certain
exemptions, anyone carrying wastein the course of their business, or in any other way for profit,
must be registered with the Environment Agency or with the Scottish Environment Protection
Agency. The Agencies register of carriersis open to public inspection. For the purpose of the
duty of care, holders may use these registers as areference list of carriers who are authorised to
transport waste. However, inclusion on the Agencies' register is not a recommendation or
guarantee of a carrier's suitability to accept any particular type of waste. The holder or broker
should remain alert to any sign that the waste may not be legally dealt with by a carrier.

3.7 Anyoneintending to transfer wasteto acarrier will need to check that the carrier isregistered
or isexempt from registration. A registered carrier 'sauthority for transporting wasteiseither his
certificate of registration or a copy of his certificate of registration if it was provided by the
Agencies (or before 1 April 1996 by the relevant waste regulation authority). The certificate or

14



copy certificate will show the date on which the carrier'sregistration expires. All copy certificates
must be numbered and marked to show that they are copies and have been provided by the
Agencies (or before 1 April 1996 by the rel evant waste regul ation authority). Photocopies are not
valid and do not provide evidence of the carrier's registration.

3.8 In all cases other than those involving repeated transfers of waste, the holder should ask to
see, and should check the details of, the carrier's certificate or copy certificate of registration. In
addition, before using any carrier for thefirst time, the holder should check with the Environment
Agency or the Scottish Environment Protection Agency that the carrier’sregistrationistill vaid,
even if his certificate appears to be current. The holder should provide the appropriate Agency
with the carrier's name and registration number as shown on the certificate.

3.9 In practice, the only exempt carriers who might take waste from a holder are:-
() charities and voluntary organisations,
(b) waste collection authorities (local authorities) collecting any waste themselves

(though an authority's contractors are not exempt); waste disposal authorities and the
Agencies,

(c) wholly owned subsidiaries of British Rail when carrying waste by rail*;
(d) ship operators where waste is to be disposed of under licence at sea;

(e) personswho are authorised under the Animal By-Products Order 1992 to hold or deal
with animal waste or the holder of aknackers yard licence™.

1 Regulation 23(2) of the 1994 Regulations amends the controlled Waste (Registration of
Carriersand Seizure of V ehicles) Regulations 1991 to provide an exemption from carrier
registration for any wholly owned subsidiary of the British Railways Board which has
applied for registration asacarrier of controlled waste. The exemption appliesonly where
the subsidiary of the British Railways Board is registered under the provisions of
paragraph 12 of Schedule 4 to the 1994 Regulations, and for the period whilst its
application for registration under the Controlled Waste Regulations 1991 is pending.

2 Thatis, aknackersyard licence which in England and Wal es has the same meaning asin

Section 34 of the Slaughterhouses Act 1974 and in Scotland means a licence under
Section 6 of the Slaughter of Animals (Scotland) Act 1980.
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3.10 It should be noted that animal waste which is collected and transported in accordance with
Schedule 2 to the Animal By- Products Order 1992 isnot controlled wastefor the purposesof the
duty of care (see Annex A paragraph A.10).

3.11 Charities and voluntary organisations, waste collection, disposal authorities and the
Agencies and British Rail subsidiaries need to be registered as exempt carriersin the Agencies
register of professional collectors and transporters of waste™.

3.12 Inall casesother than thoseinvolving repeated transfers of waste, the holder should ask the
carrier to confirm the type of exemption under which he transports waste. In addition, before
using for the first time a carrier who claims to be exempt, the holder should ask the carrier to
provide evidence that the exemption which he claimsisvalid.

Sending waste for disposal, treatment or recovery
3.13 A "waste manager" is anyone:-

(@) who stores waste or who processes it in some intermediate way short of final
disposa'*;

(b) who carries out a waste recovery operation’; or
(c) who carries out awaste disposal operation®®.

3.14 All of these activities are subject to the waste management licensing requirementsof Part 1
of the 1990 Act. Where alicence is necessary it is issued by the Agencies (and before 1 April
1996 by the relevant waste regulation authority). The licence will usually set out the types and
guantities of waste that the operator may deal with and the way in which thewasteis managed. It
may also cover such matters as operating hours and pollution control on site.

13 Seeparagraphs 1.70-1.84 of DOE Circular 11/94 (Welsh Office Circular 26/94 and The
Scottish Office Environment Department Circular 10/94).

14 These activities may involve the deposit of waste under section 33(1)(a) of the 1990 Act

or they may be arecovery or disposal operation - see footnotes 14 and 15.
> Waste recovery operations are listed in Part [V of Schedule 4 to the 1994 Regulations.

16 Waste disposal operations are listed in Part 111 of Schedule 4 to the 1994 Regulations.
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3.15 Before choosing a waste manager as the next person to take waste, a holder will need to:-

(a) check that the manager has alicence; and
(b) establish that the licence permits the manager to take the type and quantity of waste
involved.

3.16 A waste holder should check thisnot merely by asking the waste manager but by examining
hislicence. The holder in turn should show the manager the description of thewasteinvolved. If
the holder doubts whether the licence covers his particular waste he can ask the waste manager
or, if heis still not satisfied, the Agency which issued the licence.

3.17 Some forms of waste disposal, treatment or recovery do not require alicence because the
activity concerned has been exempted from licensing'’. If a selected waste manager is not
licensed because what he is doing is exempt then he should say so and state which type of
exemption he comes under. It is not taking enough care for a holder to consign waste to a
contractor who states that he is exempt but does not give the grounds. The holder delivering
waste to an exempt waste manager should check that the waste is within the scope of the
exemption. The exemptions are limited to specific circumstances and types of waste. If in doubt
about the exemption of a particular activity the holder may seek advice from the Agencies. (For
more information on licensing and exemptions see Annex D paragraphs D.2-D.4).

3.18 A holder of waste should make these same checks on licences and exemptionswherever he
deliverswaste even if heis not the producer. A carrier should always check that the next holder
he deliversto isan authorised person and that the description of the waste he carriesiswithinthe
licence or exemption of any waste manager to whom he delivers, unlessheisonly providing the
transport to a contract directly between the producer and the waste manager. In that case the
producer should make all the checks on the waste manager.

Responsibility of brokers

3.19 A broker, by arranging for the transfer of waste, shares responsibility for its proper transfer
with the two holders directly involved. He should follow the relevant part of the guidance in
paragraphs 3.6-3.18 above when undertaking checksin connection with arrangements heintends
to make, or has made, for waste.

7 By virtueof regulations 16 and 17 of and Schedule 3 to the 1994 Regul ations as amended
by the Waste Management Licensing (Amendment Etc.) Regulations 1995.

17



Waste disposal authoritiesin Scotland, England and Wales

3.20 In Scotland, local authorities may operate their own disposal sites for publicly collected
waste. In some cases, such sitesmay also take waste directly from commerce or industry. Sites of
this kind are not licensed but are operated subject to the terms and conditions of resolutions
passed by the authorities which are broadly similar to those in waste management licences. In
relation to these sites, it is necessary to:-

(a) check that they are operated by the local waste disposal authority; and

(b) establish that the resolution permits the authority to take the type and quantity of
waste involved.

3.21 The Environment Act 1995 transfers waste regulation functionsto the Scottish Environment
Protection Agency on 1 April 1996. A period of six monthswill be allowed from thisdate for an
authority operating asite under aresolution to apply for awaste management licence under Part
Il of the 1990 Act. Thereafter, the resolution will continue to operate only for so long asit takes
to deal with the licence application including the time taken to settle any appeal.

3.22 In England and Wales, waste disposal authoritieswill not normally beresponsiblefor the
operation of waste facilities. The Environment Act 1995 nevertheless provides that, from the
transfer on 1 April 1996 of waste regulation functions to the Environment Agency, any waste
facilities still operated by waste disposal authorities are to be subject to the waste management
licensing system under Part Il of the 1990 Act.

Checkson repetitivetransfers

3.23 Full checkson carriers and waste managers do not need to be repeated if transfers of waste
arerepetitive - the sametype of waste from the same origin to the same destination. The obvious
exampleiswaste collection from commercial premises. However, it would be advisableto make
occasional checks to ensure that the contents or composition of the waste which is being
transferred under cover of a season ticket remains consistent with the waste description.

18



3.24 For aseriesof identical loads making up onetransaction thereisno need to seeevery timea
load of waste is transferred the licence of a waste manager or, in Scotland, the local authority's
resolution (see paragraphs 3.20-3.21 above); or the registration certificate of a waste carrier.
However, licences, resolutions, registration or evidence of exemption should be examined afresh
in the following cases:-

(a) whenever anew transaction isinvolved, that isif the description or destination of the
waste has changed,

(b) where several different carriersor disposersare collecting waste at one placeand there
might be a danger of an unauthorised carrier collecting a load. For example, a
construction or demoalition site from which severa hauliers are taking waste away;

(c) as a minimum precaution, the licence, resolution, registration or evidence of
exemption should be seen and checked at |east once ayear even if nothing haschangedin

aseries of transfers;

(d) where there has been a change in the licence or resolution conditions of the
destination; or

(e) where there has been a change in the waste carrier transporting the waste.
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SECTION 4
RECEIVING WASTE

4.1 The previous three Sections of this code look at transfers from the point of view of the
person transferring the waste to someone el se. This Section offers guidance to personsreceiving
waste, whether at its ultimate destination or as an intermediate holder.

Checking on the source of waste

4.2 Checkingisnot only in onedirection. No-one should accept waste from a source that seems
to be in breach of the duty of care. Waste may only come either from the person who first
produces or importsit or from someonewho hasreceived it. The person who receivesit must be
one of the persons entitled to receive waste - that is an authorised person or a person for
authorised transport purposes (Section 3). On the handover of waste, the previous holder and the
recipient will complete atransfer note in which the previous holder will declare which category
of person entitled to hold waste heis. The recipient should ensurethat thisis properly completed
before accepting waste. Checking back in thisway need not be asthorough as checking forward.

4.3 Recipients should not normally need to see any waste management licence of the previous
holder; and there is no explicit requirement for a person receiving waste from awaste carrier to
check on whether or not the carrier is registered. In the Departments' view, it is not an offence
under section 34(1) of the 1990 Act for arecipient to accept waste from an unregistered carrier.
However, an offence might have been committed earlier in the chain. For example, a waste
producer who transfers waste to someone who is not authorised to accept it. Thismay beacarrier
who wasrequired to be registered but was not. The carrier himself would also bein breach of the
carrier registration legidation if he was required to be registered but was not. Paragraphs 5.10-
5.12 below provide guidance on reporting to the Agencies.

4.4 However, thefirst timeacarrier deliverswaste, the recipient should satisfy himself that heis
dealing with someone who is properly registered to transport the waste. In this case, it would be
reasonabl e to ask to see either the carrier'sregistration certificate or official copy certificate, or to
request confirmation of the type of exemption under which the carrier istransporting the waste.

4.5 Beforereceiving any waste, aholder should establish that it is contained inamanner suitable

for its subsequent handling and final disposal or recovery. Where the recipient provides
containers he should advise what waste may be placed in them.
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4.6 The recipient should also look at the description and seek more information from the
previous holder if thisis necessary to manage the waste.

Co-operation with the previous holder

4.7 Anyone receiving waste should co-operate with the previous holder in any steps they are
taking to comply with the duty. That means in particular supplying correct and adequate
information that the previous holder may need.

4.8 The previous holder needs to know enough about the later handling of hiswaste - how itis
likely to be carried, stored and treated - to pack and describeit properly. Therecipient should give
such information.

4.9 Under the 1991 Regulations (Annex C) anyone receiving waste must receive adescription
and complete atransfer note. The recipient must declare on the transfer note which category of
authorised person heis, with details. Before making any arrangement to receive waste, awaste
manager should show to the previous holder hiswaste management licence or astatement of the
type of exemption from licensing under which he is operating; and a carrier should show his
certificate of registration, an official copy of hiscertificate of registration or evidence of thetype
of exemption from registration under which he transports waste. It would be sensible for every
waste management site office to hold a copy of the waste management licence or a statement of
the type of exemption; and for every vehicle used by a carrier to carry an official copy of the
carrier's certificate of registration or evidence of the type of exemption under which hetransports
waste. Where an establishment or undertaking is carrying out an exempt activity, the statement of
thetype of exemption may take theform of acopy of itsentry inthe Agencies' register of exempt
activities'™.

4.10 A broker, by arranging for the transfer of waste, sharesresponsibility for its proper transfer
with the two holders directly involved. To enable the broker and the other partiesto the transfer
to dischargetheir duty of care, information may need to be exchanged between the broker and the
previous holder or recipient of the waste, in line with the guidance in this Section.

8 Regulation 18(8) of the 1994 Regulations requires the Agencies to provide reasonable

facilities for obtaining, on payment of reasonable charges, copies of entries in their
register of exempt activities.
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SECTION 5
CHECKING UP

5.1 The previous Sections describe normal proceduresfor transferring waste from the producer
to its final destination. Most of the checking that is reasonable is already built into these
procedures and the transfer note system (Annex C). This Section gives guidance on what further
checks are advisable and the action to take when checks show that something is wrong.

Checks after transfer

5.2 Most waste transfers require no further action from the person transferring waste after the
waste has been transferred. A producer is under no specific duty to audit his waste's final
destination. However, undertaking such an audit and subsequent periodic site visitswould be a
prudent means of protecting his position by being able to demonstrate the steps he had taken to
prevent illegal treatment of hiswaste.

5.3 Oneexception iswhere aholder makes arrangementswith morethan one party. For example,
aproducer arrangestwo contracts, onefor disposal and another for transport to the disposal site.
In that case the producer should establish that he not only handed the waste to the carrier but that
it reached the disposer. Similar considerations apply to abroker who may make arrangementson
behalf of awaste producer with several parties (carrier, disposer etc).

Checks after receipt

5.4 Any waste holder, but especially a waste manager receiving waste, has a strong practical
interest in the description being correct and containing adequate information. A waste
management licence will control the quantities and types of waste that may be accepted and how
they may be managed. It iswithin his capacity as awaste manager to ensure that descriptions of
waste received are indeed correct. Anyone receiving waste should make at |east a quick visual
check that it appears to match the description. For awaste manager it would be good practiceto
go beyond this by fully checking the composition of samples of waste received.
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Causesfor concern

5.5 Every waste holder should be alert for any evidence that suggests that the duty of careisnot
being observed or that illegal waste handling istaking place. Obvious causesfor concern that any
holder should notice when he accepts or transfers waste include:-

(@) waste that is wrongly or inadequately described being delivered to a waste
management site;

(b) waste being delivered or taken away without proper packing so that it is likely to
escape;

(c) failure of the person delivering or taking waste to compl ete atransfer note properly, or
an apparent falsehood on the transfer note;

(d) an unsupported claim of exemption from licensing or registration as a carrier; and

(e) failure of waste consigned via a carrier to arrive at a destination with whom the
transferring holder has an arrangement; or

(f) damage to, or interference with containers.

5.6 Other causes of concern may come to light. Waste holders do not have to check up after
waste is handed on, but they may become aware of where it is going, and should act on such
informationif it suggestsillegal or carel esswaste management. Similarly, abroker who suspects
mismanagement of waste for which he has made arrangements should take appropriate action.
For instance, he may need to make further checks to establish the facts, or use different waste
carriers and managers unless and until problems are remedied. Paragraphs 5.10-5.12 give
guidance on informing the Environment Agency or the Scottish Environment Protection Agency.

Action to take with other holders

5.7 A holder who only suspectsthat his waste is not being dealt with properly should first of all
check his facts, in the first place with the next (or sometimes the previous) holder. This may
involve asking that further details should be added to a waste description, for more information
about the exact status of the holder for the purposes of waste management licensing or carrier
registration, why they may be entitled to an exemption, or ssimply where waste went to or came
from.
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5.8 If aholder is not satisfied with the information or is certain that waste he handlesis being
wrongly managed by another person then hisfirst action should normally beto refuseto transfer
or accept further consignments of the waste in question to or from that person, unless and until
the problem is remedied. Such a step may not be practicable in all cases. For example, to avoid
breach of a contract to deliver or accept waste or because there is no other outlet immediately
available for the waste. Steps should be taken to minimise such inflexibility. One possible
measure would be for new waste contracts to provide for termination if a breach of the duty
occurs and a notice to rectify is not complied with.

5.9 If an arrangement that has proved wrong in some respect hasto continue temporarily thenthe
holder should take stringent precautions. For example, where waste has been misdescribed he
should analyse further consignments; where waste has been collected or delivered without being
properly packed he should inspect each further load; and where it has not reached itslegitimate
destination he should check that each subsequent load arrives at the appointed place. He should
aso, if appropriate, bring the situation to the attention of the Agencies, which may be able to
offer guidance.

Reporting to the Environment Agency or to the Scottish Environment Protection Agency
5.10 The Environment Agency and the Scottish Environment Protection Agency areresponsible
for the licensing of waste management facilities;, the registration of establishments or
undertakings carrying out activities exempt from licensing; the registration of waste carriers; and
the registration of waste brokers.

5.11 The Agencies do not have a specific duty to enforce the duty of care. However, they have a
major interest in breaches of the duty which might contributeto illegal waste management. They
are also equipped with the powers and expertise to prevent or pursue offences and to advise on
the legal and environmentally sound management of waste. Fly tipping (ie disposing of waste
without a waste management licence or an exemption from licensing) is one such offence. Fly
tipping isaserious offence, and the Courts may impose fines and/or imprison those responsible.
The Government is keen to ensure that fly-tipping does not increase following the introduction of
the landfill tax in October 1996. The Departments therefore expect the Agenciesto give ahigh
priority to the prevention of fly-tipping and to draw the financial gains made by perpetrators to
the attention of the Courts.

5.12 Any person who imports, produces, carries, keeps, treats or disposes of waste or who has
control of it as a broker is required to take al reasonable measures to prevent the unlawful
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deposit, recovery or disposal of the waste by themselves or another person. Holders should tell
the Agencies where they know or suspect that:-

() thereis a breach of the duty of care; or

(b) waste is carried by an unregistered carrier not entitled to exemption; or

(c) waste is stored, disposed of, treated or recovered:-

(i) without alicence or in away not permitted by the licence;

(i) contrary to the terms or conditions of alicence exemption; or

(iii) in Scotland, contrary to the termsand conditions of an authority's resol ution.
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SECTION 6
EXPERT HELPAND GUIDANCE

6.1 A waste holder may not always have the knowledge or expertiseto discharge hisduty of care.
He should then seek expert help and guidance. The holder is still the person responsible for
discharging hisown duty of care, aresponsibility that cannot be transferred to an expert adviser.

Help with analysing, describing and handling waste

6.2 Waste consultants and waste managers offer services to examine waste problems, identify
wastes and recommend storage and handling methods. A waste holder may also usean analytica
laboratory to establish the nature of unknown waste that he needs to describe. A consultant or
laboratory acting in this way can only advise, and cannot take over the duty of care from the
holder. However reliablethe expert, the holder himself needsto ask theright questions. Where he
is faced with an unknown substance or a known waste but no disposal outlet, he needs to
establish not only what it is but what specia needsit hasfor storage, transport or treatment, and
what the possible outlets for it may be, whether disposal or reclamation.

Help with choosing a destination

6.3 A consultant may put a waste holder in touch with a legitimate outlet for his waste.
Alternatively, waste managersor carriersthemsel ves may offer expert advice on adestination for
awaste. A large waste management organisation with avariety of disposal or recovery methods
under its control may be able to provide all the waste management services a holder needs.
Otherwise it may be necessary to ask several firms for advice on whether or not they would
accept awaste. If aconsultant arranges awaste transfer to such an extent that he controls what
happens to the waste, he is a broker, and shares responsibility with the two holders directly
involved for the proper transfer of the waste (Section 3 paragraph 3.19 and Annex B paragraph
B.12).

6.4 If thenext holder ishimself asource of advice he may sometimes undertake the analysisand

write the waste description on behalf of the previous holder. What he may not do isto undertake
the checks or complete a transfer note for which the previous holder is responsible.
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Help from relevant authorities
6.5 A waste collection authority will be able to tell a waste holder whether a particular waste
may or will be collected by the authority as part of its normal public waste collection.

6.6 The Environment Agency and the Scottish Environment Protection Agency have expertisein
the management of all types of controlled waste. Although the Agencies will help as far as
possible, they are not in a position to offer advice to every waste holder on how he should dedl
with his waste. Information that is held by the Agencies and is available for any enquirer to
examine on request is:-

(a) the register which the Agencies™ are required to maintain under section 64 of the
1990 Act asamended by the 1995 Act. Theinformation on theregister includesdetail s of
current or recently current waste management licences;”

(b) the register which the Agencies are required to maintain under regulation 18 of the
1994 Regulations of establishments or undertakings carrying on exempt activities
involving the recovery or disposal of waste;

(c) the register of waste carriers which the Agencies are required to maintain under
regulation 3 of the Controlled Waste (Registration of Carriers and Seizure of Vehicles)
Regulations 1991;

(d) the register of waste brokers which the Agencies are required to maintain under
regulation 20 of and Schedule 5 to the 1994 Regulations; and

(e) theregister of professional collectors, transporters, deal ersand brokers of wastewhich
the Agencies are required to maintain under paragraph 12 of Part | of Schedule 4 to the
1994 Regulations.

19

20

And waste collection authorities in England and, from 1 April 1996, waste collection
authoritiesin Wales

Regulation 10 of the 1994 Regulations sets out the information which the register must
contain.
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Waste M anagement Papers

6.7 Detailed advice on good practiceis given in the series of Waste M anagement Papersissued
by the Departments and published by HMSO. These cover subjects including the handling,
disposal, treatment and recovery of particular wastes and waste management licensing.
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SECTION 7

THE DUTY OF CARE AND SCRAPMETAL

7.1 Scrap metal became a controlled waste for the purposes of the duty of care from 1 October
1995%. The duty of careand the guidancein the previous Sections of this codethereforeapply to
holders of scrap metal as they do to holders of other types of controlled waste. The purpose of
this Section is to supplement that guidance and, in so doing, to take account of the distinctive
features of scrap metal and the circumstancesin which it is recovered.

7.2 Metal recycling sites (MRSs) are classified asrecovery operations for the purposes of waste
management licensing. In this context, the Secretary of State has advised in DOE Circular 6/95%
that waste regulation authorities (which from 1 April 1996 should be taken to mean the
Environment Agency or the Scottish Environment Protection Agency):-

"(a) should have regard to the fact that scrap metal recovery and waste motor vehicle dismantling are a
source of benefit to the environment and sustainable devel opment;

(b) should strike an appropriate balance between advice and encouragement and regulation and legal
enforcement; and

(c) should distinguish between and act proportionately in relation to ‘technical’ breaches of the
Regulations”, the 1994 Regulations™ or Part |1 of the 1990 Act where thereis no threat of pollution to the

21

22

23

24

Regulations 3(2) and 7(2) of the Controlled Waste Regulation 1992 (S.I. 1992 N0.588) as
amended by regulation 2(1) of the Waste Management Licensing (Amendment etc.)
Regulations 1995 (S.1. 1995 No0.288).

Welsh Office Circular 25/95 and The Scottish Office Environment Department Circular
8/95.

The Waste Management Licensing (Amendment etc.) Regulations 1995.

The Waste Management Licensing Regulations 1994.
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environment or harm to human health; and breaches which do giveriseto such athreat. In the former case
waste regul ation authorities' main aim should be to ensure that the person responsibleis made aware of his
legal responsibilities and that steps are taken by the authority or the person concerned to prevent the
commission of any further 'technical’ offences.”

7.3 The Secretary of State has al so recogni sed the distinctive nature of MRSsin the guidance on
the licensing of these facilities which he has issued in Waste Management Paper No.4A (see
paragraph 6.7 above). For example, the operator of aMRSislikely to have asound knowledge of
the materials he receives, and unlike many other types of controlled waste, a significant
proportion of the scrap metal which he receives will have a positive value both to the person
transferring it and the person to whom it istransferred. A consequence of thisisthat the operator
of aMRS s likely to have a direct interest in taking measures "to prevent the escape of waste
from his control"*. Many M RSs operate under the terms of exemptionsfrom waste management
licensing. The terms of these exemptions require that the activity concerned is carried on a a
"secur e place designed or adapted for the recovery of scrap metal or the dismantling of waste
motor vehicles...."?

Thetransfer note system

7.4 Asexplainedin paragraphs1.7-1.9 above, if wasteistransferred from one person to another
atransfer note must be completed, signed and kept by the partiesto thetransfer. Theformat of the
transfer note is not prescriptive. However, the transfer note must include the information shown
on the suggested standard form for voluntary use at Annex C.

7.5 Operators of MRSs are well placed to meet the requirements of the 1991 Regulations
because of the records which they are required to keep under the Scrap Metal DealersAct 1964
("the 1964 Act").?’ In this respect, section 2 of the 1964 Act requires every scrap metal dealer to
keep, at each place occupied by him as a scrap metal store, a book?® and to enter in the book
specified particulars with respect to:-

% Section 34(1)(b) of the 1990 Act.

% paragraph 45(1) and (2) of Schedule 3 to the Waste Management Licensing Regulations
1994 (inserted by regulation 3(16) of the Waste Management (Amendment etc)
Regulations 1995).

2’ The equivalent provision in Scotland is section 30 of the Civic Government

(Scotland) Act 1982 (the 1982 Act).

% Section 30(3)(b) of the 1982 Act provides that in Scotland records may alternatively
be kept by "the use of a device for storing and processing information."
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() all scrap metal received at that place, and

(b) al scrap metal either processed at, or despatched from, that place.

7.6 Section 2(2) and (3) of the 1964 Act specifies the particulars to be entered in the book as

follows:-

In the case of scrap metal received at the place occupied by the dealer
"(a) the description and weight of the scrap metal;

(b) the date and time of the receipt of the scrap metal;
(c) if the scrap metal is received from another person, the full name and address of that person;

(d) the price, if any, payablein respect of the receipt of the scrap metal, if that price has been ascertained at
the time when the entry in the book relating to that scrap metal isto be made;

(e) where the last preceding paragraph does not apply, the value of the scrap metal at the time when the
entry isto be made as estimated by the dedler;

(f) in the case of scrap metal delivered at the place in question by means of a mechanically propelled
vehicle bearing aregistration mark (whether the vehicle belongsto the dealer or not), the registration mark
borne by the vehicle."

In the case of scrap metal either processed at, or despatched from, the place

occupied by the dealer
"(a) the description and weight of the scrap metal;

(h) the date of processing or, asthe case may be, despatch of the scrap metal, and, if processed, the process
applied;

(I in the case of scrap metal despatched on sale or exchange, the full name and address of the person to
whom the scrap metal is sold or with whom it is exchanged, and the consideration for which it is sold or

exchanged;

() in the case of scrap metal processed or despatched otherwise than on sale or exchange, the value of the
scrap metal immediately before its processing or dispatch as estimated by the dealer.”

31



7.7 Asindicated at paragraph 7.4 above, theform of the transfer note required for the purposes of
the duty of careisnot prescribed in the 1991 Regulations. The purpose of thiswasto allow each
sector of industry to use or adapt its existing systems. This approach enables the scrap metal
industry to use the records which dealers are required to keep under the 1964 Act®® asabasisto
fulfil the requirements of the 1991 Regulations.

7.8 The only other information required by the 1991 Regulationsis:-

(a) how the material is contained on its transfer (ie whether it is loose or in a container
and the kind of any container eg in sacks a skip or drums);

(b) whether the person transferring the waste isthe producer or importer of that material;

% |n Scotland the Civic Government(Scotland) Act 1982.
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(c) to which category of authorised persons™ the person transferring the waste and the
person receiving the waste belongs; and

(d) the place of transfer.**

7.9 Annex C paragraph C.8 provides guidance on the completion of transfer notes.

Keeping arecord of transactions

7.10 Section 2(5) of the 1964 Act™ requires scrap metal dealers to retain the book containing
records of dealingsfor two years beginning from the day on which thelast entry was madein the
book. Thisis similar to the requirement under the 1991 Regulations. The 1991 Regulations do
not specify which of the two parties must complete the transfer note. It may be completed by
either party. However, both partiesare required to ensurethat it iscompleted and must signit and

keep a copy.

7.11 Scrap metal dealersmay wish, therefore, to assist those who transfer scrap meta to them by
providing prepared documentation including the required information which the transferor may
then complete and sign. If prepared documentation is provided the transferor should ensure that
he is advised by the dealer that the details are correct.

% |f the transfer is to a person for authorised transport purposes, it is necessary to specify

which of those purposes.

3 Regulation 2(2)(a)(iii) of the 1991 Regulations. In the case of scrap metal despatched
from the place occupied by the dealer, the transfer note should also record the time of
transfer.

¥ |n Scotland section 30(4) of the 1982 Act.
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Recordskept by itinerant traders

7.12 Among other matters, section 3 of the 1964 Act makes provision for dealerswho carry on
their business as part of the business of an itinerant collector. This sets out the particular record
keeping requirements for itinerant collectors, although it remains the case that transaction
receipts should be kept for two years. From 1 October 1995 itinerant collectors are subject to the
duty of care in the same way as anyone el se who deals in scrap metal. Itinerant collectors must
therefore ensurethat atransfer note is completed and that they retain acopy when they collect or
hand on scrap metal. An important exception to thisrel atesto househol ders own waste collected
from their home (see paragraph 7.15 below).

7.13 In Scotland, the equivalent term for an itinerant collector is an itinerant metal dealer.
Provisions covering itinerant metal dealers are contained in sections 32 and 33 of the Civic
Government (Scotland) Act 1982 (the 1982 Act). Section 33(3) of the 1982 Act providesthat "..
an itinerant metal dealer shall keep arecord in respect of each sale to him of metal..." section
33(4) goes on to say "any such records shall be kept by the dealer for aperiod of 6 months from
the date of the sale to which it relates’. Therefore, if itinerant metal dealersin Scotland wish to
usetheserecord for the purpose of the duty of care provisionsthey must keep them for two years.

Records kept by motor vehicle dismantlers

7.14 Any motor vehicle dismantler who falls outside the provisions of the 1964 Act becausethe
materials in which he deals are not scrap metal, should follow the guidance on transfer notes
provided in paragraphs 1.7-1.9 above and in Annex C of this Code of Practice.®

#  Section 9(1) of the Scrap Metal Dealers Act 1964 defines a scrap metal dedler as
follows:-"For the purposes of this Act aperson carries on businessasascrap metal dealer
if he carries on a business which consists wholly or partly of buying and selling scrap
metal, whether the scrap metal sold isin the form in which it was bought or otherwise,
other than abusinessin the course of which scrap metal isnot bought except as materias
for the manufacture of other articles and is not sold except as a by-product of such



Householders

7.15 Householders are exempt from the duty of care for their own household waste (Annex A
paragraph A.9). This means that a transfer note does not need to be completed when a
househol der brings his own household wasteto aMRS; or when ahousehol der's own scrap meta
is collected from his home.

Season tickets

7.16 For regular customers and suppliersthere is provision to agree a "season ticket". In other
words, onetransfer notewhich will cover multipletransfersover agiven period of time. The use
of a season ticket is, however, only permissible where the parties involved in the series of
transfers do not change and where the description of the waste transferred remainsthe same (see
Annex C paragraph C.4).

Transferring and receiving waste

7.17 Theguidance provided in Section 3 (Transfer to theright person) and Section 4 (Receiving
waste) applies to anyone subject to the duty of care, including operators of MRSs. As those
Sectionsexplain, controlled waste may betransferred only to authorised personsor to personsfor
authorised transport purposes. A full list of authorised personsis at Section 3, paragraph 3.2.

7.18 It isrecognised that the scrap metal industry receivesits material from diverse sources and
that it could take considerable time to verify carriers or suppliers credentials at a site which
undertakes a great number of transactions each day. The codeis not intended to place dealersin
the position where they have to seek excessive verification from their suppliersto an extent that
in time, discourages them from transferring scrap metal for recovery.

manufacture or as surplus materials bought but not required for such manufacture; and
“scrap metal dealer' (where that expression is used in this Act otherwise than in a
reference to carrying on business as a scrap metal dealer) means a person who (in
accordance with the preceding provisions of this subsection) carries on business as a
scrap metal dealer.”
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7.19 As Section 4 explains, checking back when waste is received need not be as thorough as
checking forward. There is no explicit requirement for a person receiving waste from a waste
carrier to check on whether or not the carrier isregistered. In the Departments' view, it isnot an
offence under section 34(1) of the 1990 Act for a scrap metal dealer® to accept waste from an
unregistered carrier. However, an offence might have been committed earlier in the chain. For
example, awaste producer who transfers waste to someone who is not authorised to accept it.
This may be a carrier who was required to be registered but was not. The carrier himself would
also bein breach of the carrier registration legislation if hewasrequired to be registered but was
not.

7.20 However, thefirst timeacarrier deliverswaste, the recipient should satisfy himself that he
isdealing with someonewho is properly registered to transport the waste. Inthiscaseit would be
reasonableto ask to see either the carrier’sregistration certificate or official copy certificate, or to
request confirmation of the type of exemption under which the carrier istransporting the waste.

Role of the Environment Agency and the Scottish Environment Protection Agency

7.21 Section 5 (paragraphs 5.10-5.11) explainsthat, whilst the Agencies do not have a specific
duty to enforce the duty of care. they have amgjor interest in breaches of the duty which might
contribute to illegal waste management. The Agencies can, as can anyone else, bring a
prosecution if they have evidence that the duty of care has been breached. In their dealingswith
the scrap metal industry, the Agencies have been asked to have regard to the considerations
referred to in paragraph 7.2 above.

3 Or any other person subject to the duty of care.

36



SUMMARY CHECKLIST

This section draws together in one place a simple checklist of the main steps that are normally
necessary to meet the duty of care. Aswith the codeitself, this does not mean that completing the
stepslisted hereisall that needsto be done under the duty of care. The checklist cross-refersto
key sections of the code, to the introduction to the code and to the Appendix for fuller guidance.
It should be noted that the introduction to the code and the Appendix do not form part of the
code of practice itself.

Refer to paragraphs
@ Iswhat you have waste? If yes, Introduction and
the Appendix

(b) isit controlled waste? If yes, 1.2
(c while you haveit, protect and store it properly, 21-24
(d write a proper description of the waste, covering:- 1.7-19

- any problemsit poses; 13-16& 1.10

and, as necessary to others who might deal with

it later, one or more of :-

- thetype of premises the waste comes from; 1.11-1.12

- what the waste is called; 1.13

- the process that produced the waste; and 1.14-1.15

- afull analysis; 1.16-1.17
(e select someone el se to take the waste. They must

be an authorised person or authorised for transport purposes.

As such they should be one or more

of the following and must prove that they are:-

- aregistered waste carrier; 3.6-3.8

- exempt from waste carrier registration; 3.9-3.12

- awaste manager licensed to accept the waste; 3.13-3.16
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(f)

(9)

(h)

(1)
()

(k)

()

(m)

(n)

- exempt from waste management licensing;
- awaste collection authority;

- In Scotland, a waste disposal authority operating under
the terms of aresolution;

- authorised transport purposes,

anyone arranging on behalf of another
person for the disposal or recovery of
controlled waste must be:-

- aregistered waste broker or
- an exempt waste broker

pack the waste safely when transferring it and keep it in
your possession until it isto be transferred;

check the next person's credentials when
transferring waste to them;

complete and sign atransfer note;

hand over the description and complete a
transfer note when transferring the waste;

keep a copy of the transfer note signed by
the person the waste was given to, and a copy
of the description, for two years;

when receiving waste, check that the person who
hands it over is one of thoselisted in (g), or

the producer of the waste, obtain a description
from them, complete atransfer note and keep the
documents for two years.

whether transferring or receiving waste, be alert
for any evidence or suspicion that the waste you
handle is being dealt with illegally at any stage,
in case of doubt question the person involved and

if not satisfied, aert the Environment Agency
or the Scottish Environment Protection Agency.

supplementary guidance for holders of scrap metal
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3.20-3.21

3.3
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Annex C, C.3-C4
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ANNEX A

THE LAW ON THE DUTY OF CARE

What the duty requires
A.1 Theduty of careis set out in section 34 of the 1990 Act (acopy is printed at the end of this
Annex). Those subject to the duty must try to achieve the following four things:-

() to prevent any other person committing the offences of depositing, disposing of or
recovering controlled waste without a waste management licence™; contrary to the
conditions of alicence®; or in amanner likely to cause environmental pollution or harm
to health®” (It should also be noted that, where a person purports to be carrying on an
activity which is exempt from licensing but he falls to comply with the terms and
conditions of the exemption, he may be prosecuted under section 33(1) of the 1990 Act
for carrying out alicensable activity without alicence.);

(b) to prevent the escape of waste, that is, to contain it;

(c) toensurethat, if thewasteistransferred, it goesonly to an "authorised person” or to a
person for "authorised transport purposes’. A list of authorised personsisprovided at
paragraph 3.2. Thelist of authorised transport purposesis set out in section 34(4) of the
1990 Act which is printed at the end of this Annex;

(d) when waste is transferred, to make sure that there is aso transferred a written
description of the waste, adescription good enough to enable each person receiving it to
avoid committing any of the offences under (a) above; and to comply with the duty at (b)
above to prevent the escape of waste.

35

36

37

Section 33(1)(a) and (b) of the 1990 Act as modified by paragraph 9 of Schedule 4 tothe
1994 Regulations.

Section 33(6) of the 1990 Act.

Section 33(1)(c) of the 1990 Act.
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A.2 Those subject to the duty must a so comply with the 1991 Regulationswhich requirethemto
keep records and make them available to the Agencies. The 1991 Regulations are additional to
the code of practice and are summarised at Annex C.

A.3 Failing to observethe duty of care or the 1991 Regulationsisa criminal offence.

Amendmentsto section 34
A.4 Since section 34 of the 1990 Act was originally brought into force there have been two
amendmentsto it:-

(a) section 33 of the Deregul ation and Contracting Out Act 1994 clarifiesthetransfer note
requirements relating to multiple transfers of waste (the "season ticket" arrangements -
see also Annex C paragraph C.4 and Section 7 paragraph 7.16). This amendment was
made because section 34 of the 1990 Act might have been construed as requiring a
separate description to be supplied with each load of waste. Section 33 (4A) of the 1994
Act therefore provides that:-

"(a) atransfer of waste in stages shall be treated as taking place when the first
stage of the transfer takes place; and

(b) aseriesof transfers between the same parties of waste of the same description
shall betreated as asingle transfer taking place when the first of the transfersin
the series takes place".

(b) Paragraph 65 of Schedule 22 of The Environment Act 1995 amends section 34 of the
1990 Act to allow the Secretary of State to make regulations to specify persons as
authorised persons under the duty of care asfollows:

"(3A) The Secretary of State may by regulations amend subsection (3) aboveso as
to add, whether generally or in such circumstances as may be prescribed in the
regulations, any person specified in the regulations, or any description of person
so specified, to the persons who are authorised persons for the purposes of
subsection (1) (c) above."
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Whoisunder the duty?
A.5 The duty and therefore this code apply to any person who:-

(a) imports, produces or carries controlled waste;

(b) keeps, treats or disposes of controlled waste (a'waste manager"); or
(c) asabroker has control of controlled waste.

A.6 Inthiscode and its Annexes all the personsreferred to in paragraph A.5 above arereferred
to as "holders' of waste. Brokers are included in this term for convenience. However, the
description in paragraph A.7 below should be borne in mind by users of the code.

A.7 Section 34 of the 1990 Act does not define "broker". However regulation 20 of the 1994
Regulations describes a broker as a person who arranges "for the disposal or recovery of
controlled waste on behalf of another person”. A broker does not handle waste himself or haveit
in hisown physical possession but he controls what happensto it.

A.8 Employers are responsible for the acts and omissions of their employees. They therefore
should provide adequate equipment, training and supervision to ensure that their employees
observe the duty of care.

Exemption for householders

A.9 Theonly exception to the duty isfor occupiers of domestic property for "household waste"
(see entry for "controlled waste" in the Glossary of terms) from the property. Note that this does
not exempt:-

(a) a householder disposing of waste that is not from his property (for example, waste
from his workplace; or waste from his neighbour's property); or

(b) someone who is not the occupier of the property (for example, abuilder carrying out

works to a house he does not occupy is subject to the duty for the waste he produces).

Exemption for animal by-products
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A.10 Animal waste which is collected and transported in accordance with Schedule 2 to the
Animal By-Products Order 1992 is not subject to the duty of care. The 1994 regul ations amend
the Controlled Waste Regulations 1992 so that this type of waste is not treated as controlled
waste for the purposes of the duty of care®. Schedule 2 of the Animal By-Products Order
contains asystem of control on the transfer of waste which achieves broadly the same objective
asthe duty of care.

What each waste holder hasto do
A.11 A waste holder isnot responsiblefor ensuring that all the aims of the duty of care (listedin
paragraph A.1) arefulfilled. A holder is only expected to take measures that are:-

() reasonable in the circumstances, and

(b) applicableto him in his capacity.
A.12 The circumstances that affect what is reasonable include:-

(a) what thewaste is,

(b) the dangersit presents in handling and treatment;

(c) how it is dealt with; and

(d) what the holder might reasonably be expected to know or foresee.
A.13 Thecapacity of the holder iswho heis, how much control he has over what happensto the
waste and in particular what his connection with the waste is. Different measures will be
reasonable depending on whether his connection with the waste is as an importer, producer,
carrier, keeper, treater, disposer, dealer or broker.
A.14 Waste holders can be responsible only for waste which isat sometime under their control.

It is not a breach of the duty to fail to take stepsto prevent someone el se from mishandling any
other waste. However, aholder' s responsibility for waste which he at any stage controls extends

% Regulation 24(7) of the Waste Management Licensing Regulations 1994 amends

regulation 7 of the Controlled Waste Regulations 1992 (S.I. 1992 No.588).
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to what happensto it at other times, insofar as he knows or might reasonably foresee. Further
guidance on the reasonable limits of responsibilitiesisin Annex B.

Offences and penalties

A.15 Breach of the duty of careisacrimina offence. It is an offence irrespective of whether or
not there has been any other breach of thelaw or any consequent environmental pollution or harm
to human health. The offence is punishable by afine of up to £5,000 on summary conviction or
an unlimited fine on conviction on indictment.

The Code of Practice

A.16 Thiscode of practice has statutory standing. The Secretary of Stateisobliged by section 34
of the 1990 Act to issue practical guidance on how to discharge the duty. This code constitutes
that guidance. The code is admissible in evidence in court. Section 34 (10) of the 1990 Act
providesthat if aprovision of the code appearsto the court to be relevant to any question arising
in the proceedings, it must be taken into account in determining that question. The code may
therefore be used by a Court in deciding whether or not an accused has complied with hisduty of
care.
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c.43 Environmental Protection Act 1990
Duty of care etc. as respects waste
Duty of care etc. as 34.-(1) Subject to subsection (2) below, it shall be the duty of any person who imports,
respects waste. produces, carries, keepstreats or disposes of controlled waste or, asabroker, has control of
such waste, to take all such measures applicableto himin that capacity asarereasonablein
the circumstances -
(a) to prevent any contravention by any other person of section 33 above;
(b) to prevent the escape of waste from his control or that of any other person; and

(c) onthe transfer of the waste to secure -

() that the transfer is only to an authorised person or to a person for
authorised transport purposes; and

(i) that thereistransferred such awritten description of the waste aswill
enable other persons to avoid a contravention of that section and to
comply with the duty under this subsection as respects the escape of

waste.

(2) Theduty imposed by subsection (1) above does not apply to an occupier of domestic
property as respects the household waste produced on the property.

(3) The following are authorised persons for the purpose of subsection (1)(c) above -
1974 c.40 () any authority which isawaste collection authority for the purposes of this Part;

(b) any person who isthe holder of awaste management licence under section 35
below or of adisposal licence under section 5 of the Control of PollutionAct 1974;

1989 c14 (c) any person to whom section 33(1) above does not apply by virtue of regulations
under subsection (3) of that section;

(d) any person registered as a carrier of controlled waste under section 2 of the
Control of Pollution (Amendment) Act 1989;

(e) any person who isnot required to be so registered by virtue of regulationsunder
section 1(3) of that Act; and

(f) awaste disposal authority in Scotland.

(3A) The Secretary of State may by regulations amend subsection (3) above so asto add,
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whether generally or in such circumstances as may be prescribed in the regulations, any
person specified in the regulations, or any description of person so specified, to the persons
who are authorised persons for the purposes of subsection (1) (c) above.

(4) Thefollowing are authorised transport purposes for the purposes of subsection (1)(c)
above -

(a) the transport of controlled waste within the same premises between different
places in those premises;

(b) the transport to a place in Great Britain of controlled waste which has been
brought from acountry or territory outside Great Britain not having beenlandedin
Great Britain until it arrives at that place; and

(c) thetransport by air or sea of controlled waste from aplacein Great Britainto a
place outside Great Britain;

and "transport"has the same meaning in this subsection as in the Control of Pollution
(Amendment) Act 19809.

(4A) For the purposes of subsection (1)(c)(ii) above -

(a) atransfer of wastein stages shall be treated astaking place when thefirst stage
of the transfer takes place, and

(b) aseries of transfers between the same parties of waste of the same description
shall betreated asasingletransfer taking place when thefirst of thetransfersinthe
series takes place.

(5) The Secretary of State may, by regulations, make provision imposing requirements
on any person who is subject to the duty imposed by subsection (1) above as respects the

making and retention of documents and the furnishing of documentsor copiesof documents.

(6) Any person who fails to comply with the duty imposed by subsection (1) above or
with any requirement imposed under subsection (5) above shall beliable -

(a) on summary conviction, to afine not exceeding the statutory maximum; and
(b) on conviction on indictment, to afine.
(7) The Secretary of State shall, after consultation with such persons or bodies as appear
to him representative of the interests concerned, prepare and issue acode of practicefor the

purpose of providing to persons practical guidance on how to discharge the duty imposed on
them by subsection (1) above.

46



(8) The Secretary of State may from time to time revise a code of practice issued under
subsection (7) above by revoking, amending or adding to the provisions of the code.

(9) The code of practice prepared in pursuance of subsection (7) above shall be laid
before both Houses of Parliament.

(10) A code of practice issued under subsection (7) above shall be admissible in
evidence and if any provision of such a code appears to the court to be relevant to any
guestion arising in the proceedings it shall be taken into account in determining that
question.

(12) Different codes of practice may be prepared and issued under subsection (7) above
for different areas.
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ANNEX B
RESPONSIBILITIESUNDER THE DUTY OF CARE

B.1 Themain Sections of the code address all waste holders who are subject to the duty of care.
Inlaw al the responsibilities for waste under the duty are spread among all those who hold that
waste at any stage. But responsibilities are not spread evenly. Some holderswill have greater or
lessresponsibility for some aspects of the duty, according to their connection with the waste (see
Annex A paragraphsA.11-A.14). ThisAnnex offers guidance for each category of waste holder
on their particular responsibilities. This Annex is neither comprehensive nor self-contained
guidancefor particular categories of waste holder. It only draws out questions of the all ocation of
responsibility. All waste holders should follow the guidance in the main sections of the code of
practice.

Waste producers

B.2 Theduty of care appliesto aperson who "produces’ waste. Section 34 of the 1990 Act does
not define this term. However, in relation to the definition of waste, regulation 1(3) of the 1994
Regul ations providesthat "'producer’ means anyone whose activities produce [ Directive] waste or
who carries out preprocessing, mixing or other operations resulting in a change in its nature or
composition”. Thisdefinitionisalso reflected in paragraph 88 of Schedule 22 of the Environment
Act 1995.

B.3 Waste producers are solely responsible for the care of their waste while they hold it. Waste
producers are normally best placed to know what their waste is and to choose the disposal,
treatment or recovery method, if necessary with expert help and advice. They bear the main
responsibility for ensuring that the description of the waste which leaves them is accurate and
contains al the information necessary for safe handling, disposal, treatment or recovery. If they
also select afinal disposal, treatment or recovery destination then they share with the waste
manager of that destination responsibility for ensuring that the wastefallswithin thetermsof any
licence or exemption relevant to that final destination.

B.4 Producers bear the main responsibility for packing waste to prevent its escape in transit.
Waste leaving producers should be packed in away that subsequent holders can rely on.

B.5 Using a registered or exempt carrier does not necessarily let a producer out of all
responsibility for checking the later stages of the disposal of his waste. The producer and the
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disposer may sometimes make all the arrangements for the disposal or recovery of waste, and
then contract with acarrier ssimply to convey the waste from oneto the other. Such acaseisvery
little different in practice from that where thereis no intermediate carrier involved. If aproducer
arranges disposal or recovery then he should exercise the same care in selecting the disposer or
recoverer asif he were delivering the waste himself.

B.6 It is not possible to draw a line at the gate of producers premises and say that their
responsibility for waste ends there. A producer is responsible according to what he knows or
should have foreseen. So if he hands waste to a carrier not only should it be properly packed
when transferred, but the producer should take account of anything he sees or learns about the
way in which the carrier is subsequently handling it. The producer would not be expected to
follow the carrier but he should be able to see whether the waste isloaded securely for transport
when it leaves, and he may come to learn or suspect that it is not ending up at a legitimate
destination. A producer may noticeacarrier'slorriesreturning empty for further loadsin ashorter
timethan they could possibly have taken to reach and return from the nearest lawful disposal site;
or a producer may notice his carrier apparently engaged in the unlawful dumping of someone
else'swaste. These would be groundsfor suspecting illegal disposal of hisown waste. The same
reasoning applies when a producer makes arrangements with a waste manager for the disposal,
treatment or recovery of waste. The producer sharesthe blamefor illegd treatment of hiswasteif
he ignores evidence of mistreatment. A producer should act on knowledge to stop the illega
handling of waste (see paragraphs 5.5-5.12).

Wasteimporters

B.7 Revised legidative requirements mean that waste importers and exporters face stringent
controls and in some cases, prohibitions on transfrontier shipments of waste. Consent to
movements of waste must be obtained from the competent authorities involved and full details
about each shipment must be given on a consignment note (Annex D vi. D.21 -D.22).

Wastecarriers

B.8 A waste carrier isresponsible for the adequacy of packaging whilewasteisunder hiscontrol.
He should not rely totally on how it is packed or handed over by the previous holder. He should at
least look at how it is contained to ensure that it is not obviously about to escape. His own
handling in transferring and transporting waste should take account of how it is packed, or if
necessary he may need to repack it or have it repacked to withstand handling.
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B.9 A waste carrier would not normally be expected to take particular measuresto provideanew
description of the waste he carried unless he altered it in some way. The description would
normally be provided by the waste producer, unless the producer is a householder not subject to
the duty, in which case the person first taking waste from the househol der would have to ensure
that a description was furnished to the next holder. When accepting any waste a carrier should
make at |east aquick visual inspection to seethat it appearsto match the description, but he need
not analyse the waste unless thereisreason to suspect an anomaly or the wasteisto betreated in
some way not foreseen by the producer.

B.10 If acarrier or any other intermediate holder does ater waste in any way, by mixing, treating
or repacking it, hewill need to consider whether anew description is necessary. The description
received may continueto serve for waste that is merely compacted or mixed with similar waste,
but if it has deteriorated or decomposed or if it has been altered in any way that matters for
handling and disposal then a new description should be written.

B.11 Where there is a contract between the producer and the waste manager and a carrier is
contracted solely to provide transport, he may rely on the producer checking the scope of the
licence or exemption of the waste manager to whom the waste is delivered. In other cases the
carrier should check this himself.

Waste brokers
B.12 A waste broker arranging thetransfer of waste between aproducer and awaste manager, to
such an extent that he controlswhat happensto the waste, istaking responsibility for thelegality
of the arrangement. He should ensure that heisaswell informed about the nature of thewaste as
if he were discharging the responsibilities of both producer and waste manager. He is as
responsible as either for ensuring that a correct and adequate description istransferred, that the
waste iswithin the scope of any waste licence or exemption, that it iscarried only by aregistered
or exempt carrier and that documentation is properly completed. As he does not directly handle
the waste, he cannot be held responsible for its packaging. However, he may bein a position to
advise producers on appropriate methods of packaging or containment if he has greater
knowledge of how the waste will be handled onceit isremoved from the producers premises. He
should also undertake the same level of checks after transfer, and the same action on any cause
for suspicion, as awaste holder.
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Waste manager s

B.13 Waste managers, like waste carriers, should normally be able to rely on the description of
waste supplied to them. However in disposing, treating or recovering waste they arein astronger
position to notice discrepancies between the description and the waste and therefore bear a
greater responsibility for checking descriptions of waste they receive. Sample checks on the
composition of waste received would be good practice.

B.14 Waste managersare alsoin agood position to notice that waste has not been properly dealt
with or falsely documented before it reaches them . For example, awaste manager may receive
waste which is documented as coming directly from one producer but which shows signs of
having been mixed or treated at some intermediate stage. A manager isto some extent responsible
for following up evidence of previous misconduct just as heisfor subsequent mismanagement of
waste, that isto the extent that he knew or should have foreseen it and to the extent that he can
control what happens.
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ANNEX C
REGULATIONS ON KEEPING RECORDS

C.1 The 1991 Regulations™ are made under section 34(5) of the 1990 Act and require all those
subject to the duty to make records of waste they receive and consign, to keep therecordsand to
make them available to the Environment Agency or to the Scottish Environment Protection
Aqgency.

C.2 The 1991 Regulations require each party to any transfer to keep a copy of the description
whichistransferred. Anindividual holder might transfer onward the description of thewaste that
he received unchanged in which case it would be advisable for the sake of clarity to endorse the
description for onward transfer to the effect that the waste was sent onwards as received. If a
different description of waste is transferred onwards, whether or not this reflects any change in
the nature or composition of the waste, then copies of both descriptions must be made. The
holder making the copy need not be the author of the description, which will often be written
only by the producer or broker and reused unchanged by each subsequent holder.

C.3 The Regulations also require the parties to complete, sign and keep a transfer note. The
transfer note contains information about the waste and about the parties to the transfer.

Season ticket provisions

C.4 Whileall transfers of waste must be documented, the 1991 Regulations do not require each
individual transfer to be separately documented. Where aseries of transfers of waste of the same
description is being made between the same parties, provision is made for the partiesto agreea
"season ticket" - ie one transfer note covering a series of transfers (see paragraph A.4 above). A
season ticket might be used, for example, for the weekly or daily collections of wastefrom shops
or commercia premises, or the removal of alarge heap of waste by multiple lorry trips. In the
Departments' view, however, a season ticket should not extend for a period of more than 12
months from the date on which the first of the transfers subject to the arrangements takes place.

¥ The Environmental Protection (Duty of Care) Regulations 1991 (S.I. 1991 No0.2839).
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Duty of care: Controlled waste transfer note

C.5 The 1991 Regulations require these records (both the descriptions and the transfer notes) to
be kept for at least two years. Holders (which includes where relevant, brokers) must provide
copies of these recordsif requested by the Agencies.

C.6 One purpose of documentation isto create an information source of useto other holders. Itis
open to holders (including where relevant, brokers) to ask each other for details from records,
especially to check what happened to waste after it was consigned. A holder or broker might draw
conclusions and alert the Agencies to any suspected breach of the duty if such arequest were
refused.

Format of therecord

C.7 Thereisno compulsory form for keeping these records. It is recognised that a number of
holders already keep records of waste in a manner that meets the requirements of the 1991
Regulations with little or no further adaptation. For example, scrap metal dealers may adapt the
system of booksthey are obliged to keep under the Scrap Metal DealersAct 1964 or in Scotland
the Civic Government (Scotland) Act 1982 (see Section 7 paragraphs 7.5-7.13). The consignment
note for special waste can be properly completed so as to fulfil the duty of care requirements
(Annex D paragraphs D.16- D.18). Similarly, the consignment note system for transfrontier
shipments of waste which involves the use of movement and tracking forms should, if properly
completed satisfy the duty of care arrangements (Annex D paragraphs D.21-D.22).

C.8 A suggested standard form for voluntary use isincluded in this Annex. It should be noted
that the boxes on the model form are consistent with the requirements of section 34(1) of the
1990 Act and with the requirements of the 1991 Regulations . This means that where existing
documentation systems are adapted to meet the transfer note requirements of the duty of care, al
of thisinformation should be included.

C.9 Breach of any provision of the 1991 Regulationsis an offence.
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Duty of Care: Controlled Waste Transfer Note

e - —
Section A - Description of Waste h
1. Please describe the waste being transferred:
2. How is the waste contained?
Loose D Sacks D Skip D Drum D Otlrer D . lm.\‘lc
describe:
3. What is the quantity of waste (number of sacks, weight etc):
S q y ( 8 )
4 .
Section B - Current holder of the waste (Transferor) W
1. Full Name (BLOCK CAPITALS):
2. Name and address of Company:
3. Which of the following are you? (Please v/ one or more boxes)
producer of the waste l_—_l holder of waste dzspo.fal or D N Licence nuntber:
: wwaste management licence Isstied by:
excmptﬁom requirement to
importer of the waste D have a waste disposal or D - Give reason:
1waste managenient licence
waste collection authority D registered waste carrier l__—l — Rgistration nuniber:
Issued by:
vaste disposal authorit X !
waste aposd’ @rRoriy . culnptjlrom D - Give reason:
(Scotland only) requirentent to register
\— _J
4 . . N\
Section C - Person collecting the waste (Transferee)
1. Full Name (BLOCK CAPITALS):
2. Name and address of Company:
3. Which of the following are you? (Please v one or more boxes)
authorised for I:] N Specify which of
transport purposes those purposes:
4 . . holder of waste disposal or Licence number:
waste collection authority - . -
waste management licence Issued by:
waste disposal authority exempt from requirement to}/mue l’:‘ 5 Give reason:
(Scotland only) a waste management licence
registered waste carrier D—) Registration ninber:
Issued by:
) U";L:”p L ‘rorm D — Give reason:
requirenient fo register
\ ! »
é . A
Section D
1. Address of place of transfer/collection point:
2. Date of transfer: 3. Time(s) of transfer (for multiple
consignments, give 'between' dates):
4. Name and address of broker who arranged this waste transfer (if applicable):
Transferor Transferee
5. Signed: Signed:
Full name: Full Name:
(BLOCK CAPITALS) (BLOCK CAPITALS)
Representing: Representing:
\— : J

FED 0443 (02/96 DDY)



ANNEX D
OTHER LEGAL CONTROLS

D.1 Thiscode offers guidance on the discharge of awaste holder's duty of care under section 34
of the 1990 Act. Holders are also subject to other statutory requirements, some of the most
important of which are set out here.

i. Waste management licensing

D.2 In England, Wales and Scotland anew system of waste management licensing under Part 11
of the 1990 Act cameinto forceon 1 May 1994 and replaced the system of licensing set up under
the Control of Pollution Act 1974. (The new system applied to the recovery of scrap metal and
waste motor vehicle dismantling from 1 April 1995). The new system is the main means by
which the Government's obligations under the amended EC Framework Directive on waste are
fulfilled.

D.3 Under the 1990 Act waste management licences are required to authorise the:-
() deposit of controlled wastein or on land,;

(b) the disposal or recovery of controlled waste (ie a disposal operation or a recovery
operation);

(c) the use of certain mobile plant to dispose of or recover controlled waste.
D.4 Exemptions from the requirement to have a waste management licence for any of the

activities listed above are to be found in regulations 16 and 17 of and Schedule 3 to the 1994
Regulations™.

40" Asamended by The Waste Management Licensing (Amendment Etc.) Regulations 1995

(S.I. 1995 No0.288) and by The Waste Management Licensing (Amendment No 2)
Regulations 1995 (S.I. 1995 N0.1950).
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New controls

D.5 TheEnvironment Act 1995 transfers waste regul ation functionsin England and Walesfrom
waste regulation authorities to the Environment Agency, and in Scotland to the Scottish
Environment Protection Agency on 1 April 1996.

D.6 Paragraph 65 of Schedule 22 of the Environment Act 1995 also providesthat additions may
be madeto thelist of "authorised persons’ (listed in Section 3 paragraph 3.2), for the purpose of
the duty of care.

ii. Theregistration of wastecarriers

D.7 Subject to certain provisions, section 1(1) of the Control of Pollution (Amendment) Act
1989 ("the 1989 Act") makesit an offenceto transport controlled waste without being registered
as awaste carrier. The requirement to register applies to any person who transports controlled
waste which that person has not produced themsel ves, to or from any placein Great Britaininthe
course of any business of his or otherwise with a view to profit. For this purpose, "transport"
includes the transport of waste by road, rail, air, sea or inland waterway. It should be noted that
construction (which includesimprovement, repair or ateration) and demolition contractorswould
haveto beregistered ascarriersif they wished to transport such waste, evenif they had produced
it themselves, and the transport of such waste when not registered would constitute a breach of
the duty of care. The Controlled Waste (Registration of Carriers and Seizure of Vehicles)
Regulations 1991* require the Agenciesto establish and maintain aregister of waste carriers; and
set out the basis on which the registration system operates. Guidance on registration is provided
in DOE Circular 11/91%.

D.8 Paragraph 12 of Schedule 4 to the 1994 Regulations requires any waste carrier exempted
from the waste carrier registration requirements (ie charities, voluntary organisations, waste
collection/ British Rail subsidiaries and the Agencies) to register as an exempt carrier with the
Environment Agency or with the Scottish Environment Protection Agency.

1 S1.1991 N0.1624 as amended by S.I. 1992 N0.588 and S.I. 1994 No.1056.

42 Wesh Office Circular 34/91 and The Scottish Office Environment Department Circular
18/91.
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D.9 Anyone subject to the duty of care must ensure that, if wasteistransferred, it istransferred
only to an authorised person or to a person for authorised transport purposes. Among those who
are "authorised persons' are:-

(a) any person registered with the Agencies as a carrier of controlled waste; and

(b) any person who is exempt from registration by virtue of regulations made under
section 1(3) of the 1989 Act. The exemptions at present in forceare set out in regulation 2
of the Controlled Waste (Registration of Carriers and Seizure of Vehicles) Regulations
1991.

D.10 Itisnot an offence under section 1(1) the 1989 Act to transport controlled waste without
being registered in the circumstances set out in (a)-(c) below. Thefollowing are also "authorised
transport purposes’ for the duty of care:

() the trangport of controlled waste between different places within the same premises;

(b) the transport to a place in Great Britain of controlled waste which has been brought
from acountry or territory outside Great Britain and isnot landed in Great Britain until it
arrives a that place. This meansthat the requirement to register asacarrier appliesonly
from the point at which imported waste is landed in Great Britain; and

(c) the transport by air or sea of controlled waste being exported from Great Britain.

iii. Theregistration of waste brokers

D.11 Subject to various provisions, regulation 20 of the 1994 Regulations makesit an offence
for anyoneto arrange on behalf of another person for the disposal or recovery of controlled waste
if heisnot registered as abroker. Anyone subject to the duty of care must ensure that, insofar as
they use a broker when transferring waste, they use aregistered broker or one exempt from the
registration requirements.

D.12 TheTransfrontier Shipment of Waste Regulations 1994 (S.1. 1994 No.1137) require waste
brokers making international arrangementsfor the disposal or recovery of controlled wastewithin
Great Britain or abroad to be registered.

D.13 Registered waste carrierstransporting waste to or from any placein Great Britain aspart of
the arrangement do not need to be registered as a broker.
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D.14 Paragraph 12 of Schedule 4 to the 1994 Regulationsrequires any undertaking which acts
asawaste broker or dedler, isexempted under regul ation 20 (ie acharity, voluntary organisation,
waste col | ection/disposal/regul ation authority) and possesses no other relevant permit for carrying
on this activity, to register with the Agencies.

D.15 Anyone subject to the duty of care must ensurethat, if wasteistransferred, it istransferred
only to an authorised person or to aperson for authorised transport purposes. Authorised persons
are discussed and listed in Section 3 paragraph 3.2 and at Annex A.

iv. Special waste

D.16 Certain particularly difficult or dangerous wastes ("special wastes') are subject to
additional requirementsin The Control of Pollution (Special Waste) Regulations 1980 (S.1. 1980
No0.1709) made under the Control of Pollution Act 1974. The 1980 Regulationswill bereplaced
by new Special Waste Regulations made under section 62 of the 1990 Act. The new Regulations
are planned to come into force in 1996.

D.17 Specia wasteis subject to the duty of care, including the guidance in the code of practice
and the requirements of the 1991 Regulations, in the same way as other controlled waste.
Compliance with the duty of care doesnot in any way discharge the need also to comply with the
Specia Waste Regulations.

D.18 The consignment note for special waste can be properly completed so asto fulfil the duty
of care requirements; a separate transfer note is not then required.

v. Road transport of dangerous substances

D.19 Waste holders have obligations in respect of the regulations and associated codes of
practi ce concerned with the transport of dangerous substances. For national transport the primary
regulations are:-

(&) The Road Traffic (Carriage of Dangerous Substances in Road Tankers and Tank
Containers) Regulations 1992 (S.I. 1992 No.743 as amended by S.I. 1992 N0.1213, S.I.
1993 N0.1746 and S.I. 1994 N0.669;

(b) The Carriage of Dangerous Goods by Road and Rail (Classification, Packaging and
Labelling) Regulations 1994 (S.1. 1994 N0.669);
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(c) The Road Traffic (Carriage of Dangerous Substances in Packages etc.) Regulations
1992 (S.I. 1992 No0.742 as amended by S.I. 1992 N0.1213, S.I. 1993 N0.1746 and S.I.
1994 No0.669);

(d) The Road Traffic (Training of Drivers of Vehicles Carrying Dangerous Goods)
Regulations 1992 (S.I. 1992 No0.744 as amended by S.. 1992 No0.1213, S.. 1993
N0.1122, S.I. 1993 N0.1746, S.I. 1994 N0.397 and S.I. 1994 N0.669);

(e) The Dangerous Substances in Harbour Areas Regulations 1987 (S.1. 1987 No.37).

D.20 Theregulationslisted above are supplemented by the Approved CarriageList - Information
approved for the classification, packaging and labelling of dangerous goodsfor carriage by road
and rail (ISBN 07176 0745 3, available from Health and Safety Executive (HSE) Books.) The
regulations are al so supplemented by the A pproved Methodsfor the Classifi cation and Packaging
of Dangerous Goods for Carriage by Road and Rail (ISBN 0 7176 0744 5, available from HSE
Books).

vi International waste transfers

D.21 Waste importers or exporters must act according to the requirements of the EC Waste
Shipments Regulation (259/93/EEC) and the associated Transfrontier Shipment of Waste
Regulations 1994 (S.I. 1994 No 1137).

D.22 The EC Regulation requires pre-notification of and consent to movements of waste, with
the details of each shipment set out on a consignment note. (Non-hazardous waste moving for
recovery does not need to be pre-notified). The consignment note adopted by the ECisthe OECD
notification and movement/tracking form. It is generally agreed in the UK that copies of both
documents should accompany each shipment. These two documents together should satisfy the
duty of care requirements. Forms are issued by UK/EC competent authorities of dispatch or
destination, except for imports of waste for recovery into the EC from an OECD country where
they are issued by the competent authority of dispatch in that country.

vii Health and safety

D.23 Waste holders have a duty to ensure, so far as is reasonably practicable, the health and
safety of their employees and other persons who may be affected by their actionsin connection
with the use, handling, storage or transport of waste, by virtue of sections 2 and 3 of the Health
and Safety at Work etc Act 1974.
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D.24 Holdersalso have specific duties under health and safety regulations, including the Control
of Substances Hazardous to Health Regulations 1994 (S.I. 1994 N0.3246), and in particular the
requirement to carry out an assessment of the risks of their activities as required by the
Management of Health and Safety at Work Regulations 1992 (S.I. 1992 No 2051).
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ANNEX E
GLOSSARY OF TERMSUSED IN THIS CODE OF PRACTICE

The 1995 Act: The Environment Act 1995.

The 1990 Act: the Environmental Protection Act 1990.

The 1989 Act: the Control of Pollution (Amendment) Act 1989.

The 1982 Act: The Civic Government (Scotland) Act 1982.

The 1964 Act: The Scrap Metal DealersAct 1964.

TheAgencies. The Environment Agency and the Scottish Environment Protection Agency. These
are the waste regulation authoritiesin Great Britain from 1 April 1996.

Broker: a person who arranges for the disposal or recovery of controlled waste on behalf of
another. Such arrangementswill includethosefor thetransfer of waste. He does not handle waste
himself or haveit in hisown physical possession, but he controls what happensto it. However,
for convenience, brokers areincluded within the term “waste holder” asit is used in the code of

practice.

Aregistered broker isregistered with awaste regul ation authority in accordance with regulation
20 of the Waste Management Licensing Regulations 1994.

An exempt broker isawaste broker who by virtue of regulation 20(2), (3) or (4) of the Waste
Management Licensing Regulations 1994 is not required to be registered under regulation 20.

Carrier: aperson who transports controlled waste, within Great Britain, including journeysinto
and out of Great Britain.

A registered carrier isregistered with awaste regulation authority under the 1989 Act.

An exempt carrier isawaste carrier who isnot required to register under the 1989 Act because:-
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(a heis exempt from registration by virtue of regulation 2 of the Controlled Waste
(Registration of Carriers and Seizure of Vehicles) Regulations 1991; or

(b heistransporting waste in the circumstances set out in section 1(2) of the 1989 Act.
These circumstances are al so"authorised transport purposes'as defined in section 34(4) of
the 1990 Act.

Controlled waste: as defined in section 30 of the Control of Pollution Act 1974, section 75 of
the 1990 Act and the Controlled Waste Regulations 1992 (as amended). That is, household,
commercial and industrial waste. Paragraphs 9(2) and 10(3) to Schedule 4 of the Waste
Management Licensing Regulations 1994 providesthat any referenceto "waste" in Part | of the
1974 Act or Part |1 of the 1990 Act includes areference to Directive Waste.

Dealer: adealer in controlled waste acquires waste and sells it on. He may be a holder of the
waste, or he may (as a broker does) make arrangements for its transfer without holding it.

Aregistered dealer isregistered with awaste regulation authority in accordance with regulation
20 of the Waste Management Licensing Regulations 1994.

A registered dealer in scrap metal: A scrap metal dealer registered with the local authority in
accordance with the Scrap Metal Dealers Act 1964. For the purposes of that Act a scrap metal
deder isdefined as aperson who "carries on abusinesswhich consistswholly or partly of buying
and selling scrap metd ...."

Directivewaste: asdefined in regulation 1(3) of the Waste Management Licensing Regulations
1994. Directive waste is subject to control as household, industrial or commercial waste (ie as
"controlled waste").

Disposal operation: "disposa" as defined in Regulation 1(3) of the Waste Management
Licensing Regulations 1994. A list of disposal operationsis set out at Part 11 of Schedule 4 to
those Regulations.

TheFramework Directive on waste: Council Directive 75/442/EEC as amended by Directives
91/156/EEC and 91/692/EEC. The Framework Directive providesacommon European definition
of waste; it requiresthe control through licensing of waste recovery and disposal operations; and
defines the circumstances under which exemptions from licensing may be made.
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Holder: means a person who imports, produces, carries, keeps, treats, or disposes of controlled
waste or, as a broker, has control of it.

Licensed waste manager isonein possession of alicence under section 35 of the 1990 Act or,
for atransitional period, under section 5 of the Control of Pollution Act 1974.

An exempt waste manager isone exempted from licensing by regulations under section 33(3) of
the 1990 Act.

Metal recycling site (MRS): a site for the recovery scrap metal or waste motor vehicle
dismantling. The site may either be subject to waste management licensing or operated under the
terms and conditions of an exemption from licensing.

Producer: means anyone whose activities produce [Directive] waste or who carries out
preprocessing, mixing or other operations resulting in a change in its nature or composition
(regulation 1(3) of the Waste Management Licensing Regulations 1994 (S.I. 1994 No.1056)).
Recovery operation: "recovery" as defined in regulation 1(3) of the Waste Management
Licensing Regulations 1994. A list of recovery operationsis set out in Part 1V of Schedule 4 to
the Waste Management Licensing Regulations 1994.

The 1991 Regulations: The Environmental Protection (Duty of Care) Regulations 1991 (S.1.
1991 No 2839).

The 1994 Regulations: The Waste Management Licensing Regulations 1994 (S.I. 1994 No
1056).

The 1995 Regulations. The Waste Management Licensing (Amendment etc) Regulations 1995
(S.1. 1995 No 288).

Transferee: The person to whom waste is transferred.

Transferor: The person transferring the waste to another person.

Waste collection authority: local authority responsible for collecting waste; as defined in
section 30(3) of the 1990 Act.
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Waste disposal authority: asdefined in section 30(2) of the 1990 Act. That isalocal authority
responsible for arranging the disposal of publicly collected waste. | n Scotland, awaste disposal
authority may itself act as a waste manager.

Wasteregulation authority: asdefined in section 30(1) of the 1990 Act. Theauthority formerly
charged with the issue of waste management licences under section 35 of the 1990 Act. Section
30(1) of the 1990 Act originally designated waste regulation as alocal authority function. The
1995 Act transferson 1 April 1996, responsibility for waste regulation to two new Agencies- the
Environment Agency in England and Wal es and the Scottish Environment Protection Agency in
Scotland. Section 30(1) of the 1990 Act is amended accordingly.



APPENDI X
THE DEFINITION OF WASTE

Thefollowingisre-produced from DOE Circular 11/94*. The highlighted paragraph references
are references to paragraphs of DOE Circular 11/94. This Appendix is not part of the code of
practice.

"SUMMARY

What | s Waste?

2.53 The following paragraphs are intended to provide a helpful summary of the Departments guidance on the
definition of waste; and to draw attention to some of the main questions which should be addressed in reaching a
view on whether a particular substance or object iswaste. However, the Departments caution againgt reaching aview
on whether any particular substance or object iswaste until all of the relevant issues have been considered. Themain
guestions are:-

€)] does the substance or object fall into one of the categories set out in Part 11 of Schedule 4 to the
Regulations; and

(b) if so, has it been discarded by its holder, does he have any intention of discarding it or is he
required to discard it (paragraphs 2.18 and 2.19)?

When | s A Substance Or Object Discarded?

2.54 Waste appearsto be perceived in the Directive as posing athreat to human health or the environment whichiis
different from the threat posed by substances or objects which are not waste. Thisthreat arises from the particular
propensity of waste to be disposed of or recovered in ways which are potentially harmful to human health or the
environment and from the fact that the producers of the substances or objects concerned may no longer have the self
interest necessary to ensure the provision of appropriate safeguards. The purpose of the Directive, therefore, isto
treat as waste those substances or objectswhich fall out of the normal commercial cycle or out of the chain of utility
(paragraph 2.14). To determine whether a substance or object has been discarded the following question should be
asked:-

) has the substance or object been discarded so that it is no longer part of the normal commercial
cycle or chain of utility?

2.55 An answer of "no" to this question should provide a reasonable indication that the substance or object
concerned is not waste (par agraphs 2.20 and 2.21). A substance or object should not be regarded as waste:-

@ solely on the grounds that it falls into one of the categorieslisted in Part |1 of Schedule 4 to the
Regulations (par agraph 2.19);

(b) solely on the grounds that it has been consigned to a recovery operation listed in Part IV of
Schedule 4 to the Regulations (par agraphs 2.25 and 2.26);

43 W sh Office Circular 26/94 and The Scottish Office Environment Department Circular
10/94.
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(© if it issold or given away and can be used in its present form (albeit after repair) or in the same
way as any other raw material without being subjected to a specialised recovery operation
(paragraphs 2.28(a), 2.30-2.31, 2.32, 2.33(a), 2.33(b)(1), 2.35 and 2.36);

(d) if its producer putsit to beneficial use (paragraph 2.40); or

(e solely on the grounds that its producer would be unlikely to seek a substitute for it if it ceased to
become available to him as, say, a by-product (par agraph 2.42).

2.56 A substance or object should be regarded as waste if it falls into one of the categories listed in Part 11 of
Schedule 4 to the Regulations and:-

(a it is consigned to a disposal operation listed in Part 111 of Schedule 4 to the Regulations
(paragraph 2.33);
(b) it can be used only after it has been consigned to a specialised recovery operation (par agraphs

2.28(b), 2.30-2.31 and 2.33(c));

(© the holder pays someone to provide him with a service, and that service is the collection [and
taking away] of a substance or object which the holder does not want and wishes to get rid of
(paragraph 2.33(d));

(d) the purpose of any [beneficial] use is wholly or mainly to relieve the holder of the burden of
disposing of it and the user would be unlikely to seek a subgtitute for it if it ceased to become
available to him as, say, a by-product (paragraphs 2.37, 2.38, 2.41 and 2.42);

(e it is discarded or otherwise dealt with asiif it were waste (par agr aphs 2.33(b)(ii) and 2.52); or

) it is abandoned or dumped (par agraph 2.24).

Can Waste Cease To Be Waste?

2.57 A substance or object which is waste does not cease to be waste as soon as it is transferred for collection,
transport, storage, specialised recovery or disposal; or as soon asit reaches a specialised recovery establishment or
undertaking. A substance or object which iswaste, and isnot fit for useinits present form or in the sameway asany
other raw material, may cease to be waste when it has been recovered within the meaning of the Directive
(paragraphs 2.46-2.49).

2.58 Therecovery of waste occurs when its processing produces amaterial of sufficient beneficial useto eliminate
or sufficiently diminish the threat posed by the original production of thewaste. Thiswill generally take place when
the recovered material can be used as a raw material in the same way as raw materials of non-waste origin by a
natural or legal person other than a specialised recovery establishment or undertaking (par agraphs 2.47-2.49).

2.59 In afew cases, a change of intention by the person to whom waste has been transferred may be sufficient to
result in the substance or object concerned ceasing to be waste. Thisislikely to occur only where it transpires that
the substance or obj ect which hasbeen transferred aswasteisin fact fit for useinits present form (albeit after repair)
or in the same way as any other raw material without being subjected to a specialised recovery operation

(paragr aph 2.50)."
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