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CANADA – COMMERCIAL PRACTICE

Environment

Three distinct areas:

· Western Canada Basin (mature – development began 1947)

· East Coast (new large-scale developments: Hibernia, Terra Nova, Sable)

· Frontier Areas in Northern Canada – revival of interest due to Trans-Alaska Pipeline Project

This Note focuses on practices in the Western Canada Basin and specifically in the Province of Alberta.

Companies

100s of companies active – small independents to majors

Entry barriers very low – drilling and abandonment costs low

Highly entrepreneurial environment leading to very efficient commercial practices

Top 9 companies own 75% of the production

Total Canadian production  in Year 2000:

· Crude oil:     2.2 million barrels per day

· Natural gas:  6.3 trillion cubic feet per year

16,500 wells drilled in 2000 in Canada
Land acquisition very competitive – leases awarded for small parcels of land, average size of parcel is 256 hectares 

Regulator

National:          National Energy Board (NEB)

Provincial:       Alberta Energy and Utilities Board (EUB)

                         (Each Province has its own regulatory board)

Not a prescriptive regulatory regime.  Regulator plays a key role in ensuring non-discrimination and openness in terms of infrastructure access and the setting of reasonable tariff rates  through effective complaints-based Hearings/Adjudication system and ensuring non-proliferation of infrastructure.

Leases/Licences (Crown and Freehold)

Licences

Licences cover exploratory tenure.  2-5 year duration depending on area and cost of drilling.

Post drilling, if prove production capability can extend by 5 years.

Leases

Leases cover tenure for production purposes.  5 year term. Most common type of tenure.  

Once production achieved, lease renewed for life of field.  Lease terminates on abandonment of wells.

Crown reviews 3-4 yearly status of suspended wells.

Crown/Freehold Leases
Alberta – 10% of province  under freehold mineral rights, i.e. private land owners.  Regulator has no involvement in these leases, although statutory rules do apply on timing and location of drilling.

Frequency of Award of Crown Leases

Province of Alberta auctions leases twice per month.
Highest bid price wins (no other factors considered)

Successful bid price made public

Data Release to Public

Exploration well data to be made public after one year

Data from producing wells – well logs, pressure tests, production rates has to be made public after 30 days

Data held centrally by EUB

Pre-emption

Right of First Refusal (ROFR) clauses exist in 50% of JOAs.  

ROFR rights apply to cash and asset exchange deals.  Re the latter,  the assignor must attach a cash value to the asset being offered in exchange.  If the cash value is disputed, the matter is referred to binding arbitration within 7 days under the Arbitration Act of the relevant province.  The cash consideration determined at arbitration is deemed to be the sale price.

Exceptions to ROFR rights

-    corporate deal

· transfers to an affiliate

· if the transfer consists of 90% of the assignor’s net hectares held in a particular province, state or territory

· if the transfer consists of less than 5% of the total net hectares being disposed of by a party as part of a wider deal

Assignment

EUB only looks at financial capability of assignee.

No equivalent body to the Health and Safety Executive.   Regulatory responsibility for health and safety split between the EUB and the Workers’ Compensation Board.

Standardisation of Agreements

High level of standardisation of agreements.   Industry standards for all classic commercial oil and gas agreements.  Standards developed and maintained by the Canadian Association of Petroleum Landmen (CAPL) and the Petroleum Joint Ventures Association (PJVA):

CAPL Standard Agreements

· Asset Assignment procedures

(In 1996 the industry developed an ‘automatic buying procedure’ with set time limits for completion of deals to address the ever increasing back-log of  incomplete asset transactions. Using CAPL as the vehicle, every major company signed up to an initiative to use standard assignment/novation agreements for asset transfers (the CAPL Assignment Procedures).

If, within 60 days of receiving an assignment notice, a co-venturer has not objected, the deal is deemed to be binding)

The average time taken to complete asset deals is 45-60 days.

· JOA (CAPL 90)

· Farm-out agreement and procedures (high level of farm-out activity)

· Pipeline Crossing Agreement

· Infrastructure Tie-in Agreement

PJVA Standard Agreements

· Unit and Unit Operating Agreement 

· Facilities Construction, Ownership and Operation Agreement 

· Gas Processing and Transportation Agreement

· Contract Well Operating Agreement

· Jumping Pound Formula 90/95 (see below for more detail)

Negotiation Practice

There is a strong principle of open, non-discriminatory access to infrastructure and the charging of reasonable tariffs for transportation and processing. The key to non-discriminatory practices is the existence of an  effective complaints-based regulatory adjudication process which acts as a threat to encourage parties to negotiate reasonable commercial terms.

Access to Infrastructure

· Open and non-discriminatory access

· Infrastructure capacity available

· Intense competition among infrastructure  owners for third party business keeps tariffs reasonable

Key aspects in  ensuring non-discriminatory access:

· Jumping Pound Formula 90/95

· Power of Regulator to impose ‘common carrier/processor’ status on infrastructure and to set tariff rates

Jumping Pound Formula 90/95 is an industry-agreed methodology for calculating oil and gas processing tariff ranges

Refers to a case decided by the NEB in 1990 involving the processing tariff to be charged  at a  Shell gas processing plant at Jumping Pound.  The case developed a formula and methodology for determining the components which form any tariff rate for oil and gas processing at plants e.g. rate of return, rate base and range, operating costs, plant capacity, special fee considerations.

The formula is used to set an equitable oil and gas processing fee guideline that promotes commercial negotiations for processing agreements.  The formula aims to provide a fair return to plant owners and equally fair value to the plant user. 

The formula was developed by industry and is used voluntarily by the industry.  It is a guideline only.

The Petroleum Joint Ventures Association also produced a framework for Operator Cost Recovery.

Remedies to Commercial Disputes

The NEB and the EUB have the power to ensure a third party gains access to infrastructure/reasonable tariff rates where development of resources is being hindered due to denial of access to infrastructure or the imposition of unreasonably high tariff rates.

Where there is a commercial dispute, a third party can apply to the NEB/EUB for a formal Hearing on the dispute.  

The Regulator can impose a ‘Common Carrier/Common Processor Order’ on an infrastructure owner forcing the owner to accept oil and gas from any producer who wishes to transport through the infrastructure  and on equal terms to all other users/shippers of the plant/pipeline.  The owner cannot even favour his own hydrocarbon production!   The same terms and conditions and tariff rates have to be offered to every shipper/user.

Normally, ‘contract carrier’ status applies to infrastructure, i.e. a shipper books capacity in a system on a negotiated set of terms and conditions. 

Infrastructure owners wish to avoid ‘common carrier/processor’ status being imposed upon them as it affects their ability to compete for third party business with rival infrastructure owners  They cannot tailor a service to a particular third party user – they have to offer the same terms to every shipper.

Therefore, this regulatory power acts as a very effective threat to encourage the setting of reasonable tariff rates.

The Regulator can determine that a tariff rate is unreasonably high and determine the tariff rate which should apply.  Generally the Regulator will set the rate in accordance with the Jumping Pound Formula 95.

Regulatory Hearings/Adjudication 
Formal Hearings Process

Strong and effective Regulatory Hearings and Adjudication Procedure  (NEB & EUB level) to determine commercial disputes e.g. can force an infrastructure owner to provide access to an applicant; can determine if a third party tariff is too high and can set an appropriate tariff rate.

Disadvantages of Hearing to companies

Hearings process is public – operating costs, capacity information becomes public,  the process ties up company legal and commercial resources, Hearing’s determination can take months.

‘Appropriate Dispute Resolution’

ADR being promoted by EUB as an alternative to the formal Hearings procedure.  Useful process which could be incorporated into a UK Code of Conduct.   EUB maintains a central register of competent oil and gas industry Mediators.  

Parties in dispute are encouraged to hold a ‘Preliminary ADR Meeting’ to bring together all the stakeholders and to identify the nature and extent of the dispute and to plan possible options for resolution.  A third party Mediator helps clarify the disputed issues.  Members of the EUB may facilitate the ADR process.

The parties can agree to then move on to ‘Mediation’ under the terms of a ‘Mediation Agreement’ which sets out an agreed process for resolution.  The Mediator conducts the agreed process in accordance with agreed strict deadlines.  The process should end in a final binding agreement.

Website References

www.eub.gov.ab.ca
www.neb.gc.ca
www.landman.ca
www.pjva.ca
www.capp.ca
