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The evolution of the model proposed on 16 October was reviewed and first time attendees discussed concerns held by their respective companies.  This was followed by a telephone discussion with Simon Toole of the Dti to better understand his perspective on the issues under discussion.

Based upon these and prior discussions the views concerning pre-emption are summarized as follows:

· Pre-emption is not inherently bad

· Parties with existing rights should be clear and open about their intentions throughout the process

· Existing rights should be invoked as early in the process as practicable

· Once the key terms of a deal are known, consideration time whether to invoke existing rights should not exceed 30 days.

As indicated at the 25 October PPWG meeting, the Dti is prepared to establish a policy governing the utilization of existing pre-emption rights and enforce the policy under its existing power to approve assignment of license holdings.  Following discussion of this approach, the majority of the workgroup believe that it is preferable for existing license holders to amend existing agreements with an agreed replacement clause.  Discussion focused on finding a replacement clause that could be widely supported. 

Several companies held strong reservations about the model proposed at the 16 October meeting.  In particular, the inability to preserve the right to pre-empt based upon the identity of the proposed purchaser was a major concern.  It did not appear possible to amend the proposal to meet this concern.

The following alternative proposal received unanimous support in principle following discussion:

1. Licensee will notify co-licensees of intention to sell and co-licensees will have 7 days to reserve any existing pre-emptive rights or they will be deemed to have been waived.


2. Licensees will simultaneously negotiate with third parties, if desired, and co-licensees which have reserved any existing pre-emptive rights.


3. If negotiations with any party are successful, Licensee will notify co-licensees who have reserved existing pre-emptive rights of the key terms of the proposed deal, including identity of the proposed purchaser, and the reserving party will have 30 days to notify the Licensee of their intention to exercise their pre-emptive rights.

The purpose of step one is to increase the transparency of the intentions of co-licensees.  The purpose of simultaneous negotiations is to ensure all parties have similar information and reduce the amount of time need for consideration whether to exercise existing rights.  The purpose of step three is to move the decision earlier in the process rather than necessarily waiting until full execution of a sales and purchase agreement.

The proposal would apply in all circumstances and removes the need for the definition of ‘exceptional circumstances’ as previously discussed.  The work group has agreed to focus on refining the above proposal into a standard clause suitable for amendment to existing agreements.

The work group reaffirmed its support for the Dti’s original proposal concerning future JOA’s as stated in PP/25/01.  Specifically, the Dti will not accept pre-emption provisions in future JOA’s other than in special and justified circumstances.  Where pre-emption provisions are sought by the potential licensees, this should be raised at the time of award interviews and a full explanation provided.  Preference may be given to applications where prospective licensees see no need for such provisions and the Dti will not subsequently agree to JOA’s where their inclusion has not been justified.

In the event pre-emption provisions are included in future JOA’s, the work group recommends that they are consistent with the standard clause adopted by existing agreements if successfully implemented.


