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DRAFT

DTI POLICY ON PRE-EMPTION

Many Joint Operating Agreements (JOAs) include provisions that allow existing licensees to take precedence over third parties in acquiring additional interests if a fellow licensee is seeking to reduce or dispose of its holding. These provisions can take a variety of forms ranging from a right of first refusal through to a right to pre-empt a fully negotiated sale and purchase agreement.

The Department has come to the view that, while in some circumstances the exercise of these provisions may be beneficial (e.g. to secure alignment or coherence of a partnership or to maintain the momentum of activity), in many the threat or reality of a pre-emptive offer, particularly at a late stage, can be inefficient and act against the Department’s objective of a full, active and efficient market in licence interests. In addition, in order to minimise the risks they face, prospective sellers and purchasers at times adopt methods which can themselves lead to other distortions of the market in licence interests.

In view of these concerns the Department will, from xx yy 2001, use its discretion over the award of new licences and whether or not to agree to assignments of existing licences in a manner that discourages harmful pre-emption practices. Specifically:

For all new licences.  The Department will not accept pre-emption provisions other than in special and justified circumstances. Where pre-emption provisions are sought by the potential licensees, this should be raised at the time of award interviews and a full explanation provided. Preference may be given to applications where prospective licensees see no need for such provisions and the Department will not subsequently agree to JOAs where their inclusion has not been justified. 

For existing licences which include rights of pre-emption. When considering whether or not to consent to an application for an assignment of interests, the Department will have regard to the compliance of the parties to the guidelines below and its policy objectives. The Department will also consider the track record of adherence to these guidelines when considering applications for new licences and for extensions to expiring licences.

Guidelines for the use of pre-emption and other rights to secure additional interests in licences.

Either 

1. Any licensee seeking to dispose of some or all of his licence interests will notify all co-licensees of this intention and the asking price and allow them reasonable opportunity [30 days] to respond. If no response is made or if the offer falls below the disposing licensees expectation, then the licence interest may be offered to third parties. 

2. If negotiations with a third party are successful, the disposing licensee will inform his co licensee(s) of the terms as required under the terms of the JOA.

or

1. Any licensee seeking to dispose of some or all of his licence interests will notify all co-licensees of his intention and allow them reasonable opportunity [30 days] to signal an interest and negotiate for its purchase.

2. The disposing licensee will negotiate in good faith and on equal terms with both its co-licensees and third parties. If negotiations with a third party are successful, the disposing licensee will inform his co-licensees of the terms as required under the JOA.

then 

3. If, following this process, Licensees choose to exercise their pre-emption rights they shall inform the Department and of their reasons for doing so. The views of the disposing licensee and pre-empted purchaser will be sought prior to any decision by the Department whether or not to agree the consequent request for assignment.

4. The pre-empting Licensee(s) will pay all reasonable costs incurred by the pre-empted party in preparation and  negotiation of their bid.

The Department will not seek to mediate in any dispute as to rights under the JOA (which is a matter for the Courts).
