Taskforce Supplementary Papers - Streamlined Commercial Agreements Subgroup Report
Background
During the review of the commercial and regulatory framework of the UKCS, it became apparent that aspects of the contractual relationships between oil companies were putting a brake on activity. A ‘Streamlined Commercial Agreements group" (SCA group) was set up to look at how the situation could be improved and to develop standard clauses or agreements. It was believed that a significant annual saving (at least £1m p.a. - potentially much more) could be realised if there was a comprehensive take up by the industry of the initiatives being developed by the SCA Group.
Issues
Four areas were chosen as having the best potential for reducing costs and promoting activity. These are:
· licence trading; 

· joint operating agreements; 

· project facilitation; and 

· facility decommissioning. 

Licence Trading
The ability to trade licences freely and efficiently between companies is a key requirement for moving forwards with both development and production opportunities. Without efficient trading a single joint-venturer can frequently stop a development and can sometimes slow down an exploration programme. Trading allows like-minded companies to pursue opportunities, and companies which perceive a different risk/reward relationship to exit.
The SCA group has prepared a standard suite of trading agreements to make the process more efficient. The set comprises:
· confidentiality agreement; 

· assignment; 

· deed of novation of trust deed; 

· novation and amendment of joint operating agreement; and 

· stamp duty agreement. 

Eventually a sale and purchase agreement will also be included.
This suite of agreements is commercially balanced and fit for purpose. It also reflects current industry practice. Whilst the OGITF is not able and would not wish to enforce the use of such standard agreements, we do recognise that this is where many of the more achievable major savings will lie and would urge companies to look constructively at their practices.
JOINT OPERATING AGREEMENTS
From an asset trading perspective the most contentious clauses in the main body of any JOA deal with provisions for:
· voting; 

· assignment; and 

· sole-risk. 

Voting is equity specific, and is usually tailored to a specific partnership. The SCA group has therefore concentrated on assignment and sole-risk. Standard clauses have been developed for assignment, including pre-emption. Two options for pre-emption rights are included:
· no pre-emption at all; and 

· limited pre-emption for cash. 

The Regulation and Licensing team has taken the view that all embracing pre-emption rights are a constraint on activity, so limited options were developed.
The team encourages sole-risk provisions as it is seen that these encourage activity. The sole-risk clauses developed by the SCA group cover seismic and exploration/appraisal drilling but do not include an option for sole-risk developments. Examples were discussed but the particular challenges of providing workable clauses clearly outweighed any benefits.
Project Facilitation
This is a class of agreements which provides for the obligations, procedures, liabilities and indemnities for the parties when conducting work near a platform or pipeline. These agreements are similar and lengthy. The effort involved in negotiating them seems increasingly disproportionate to the value of the field development activity. It is particularly important to streamline these agreements as the future of the North Sea is expected to include a potentially large number of subsea tie-backs which need to be executed as cost-effectively as possible.
A pipeline crossing agreement is being developed in standardised form. Once that has been completed a review of other project agreements such as proximity and tie-in agreements will be undertaken.
Decommissioning Issues
The Streamlined Commercial Agreements group (SCA group) has been asked to develop a standard JOA provision for decommissioning liabilities coupled with a standardised Financial Security Agreement (FSA), to be adopted for all new developments, or for existing joint ventures where such arrangements do not exist. This request has been made against the background of the Regulation & Licensing group’s work on decommissioning liabilities paper which seeks, inter alia, to clarify the existing legislative requirements and the circumstances in which a fully termed and free-standing FSA will be requested by the DTI.
The question of whether security for decommissioning liabilities is a "normal business risk" or requires separate attention is frequently debated between companies, and across the industry companies have their own preferred position in relation to the provision of such security. Some companies take the stance that they will not offer security themselves or require security from others, while some companies will insist on fully termed security arrangements being in place as early as possible during field life, and certainly before any development occurs.
As it is not always possible to reach agreement on a fully termed financial security agreement, companies will often adopt a compromise position e.g. they may require provision of security when a co-venturer assigns its interest. However, even when companies do agree that a fully termed decommissioning agreement is appropriate, there are always some key points (such as the form of security to be used, the date the security is triggered etc.) which remain the subject of considerable debate.
For as long as the major issues of principle (i.e. whether an agreement is needed, the form of security to be available etc.) remain hotly contested at each new negotiation, it is difficult to envisage a set of ‘standard provisions’ incorporating the current forms of security that will gain widespread acceptance.
However the DTI has indicated its willingness to consider other forms of security such as the "insurance based schemes" that are currently being considered by the commercial/insurance group. If such a product were to be identified and developed, it could gain widespread support from industry members and could then be incorporated into a form of FSA which in turn would have a much greater degree of acceptance across the industry.
The group therefore recommends that a standardised clause that simply links a JOA to an FSA be prepared by the SCA group for consideration by the OGITF, and that the development of the FSA await the outcome of the insurance/commercial group's considerations. At that point it might be appropriate to seek external legal assistance to develop a standard FSA that would be commercially balanced and legally fit for purpose, and which would incorporate such an insurance product.
Incentives
A review is to be undertaken of the scope for incentives that could encourage a greater uptake of the SCA group initiatives.
Engagement and Implementation
The SCA group is to schedule a series of "engagement sessions" in which the above initiatives will be presented to a broader representation of the industry for review and feedback. The objective of this is to ensure a consensus across the industry before these initiatives are formally launched as part of LIFT. A system of ongoing stewardship of the new streamlined agreements will also be established (potentially tied into LOGIC).
