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1. Introduction
1.1 Office of the Legal Services Complaints Commissioner (OLSCC)

The Office of the Legal Services Complaints Commissioner was established
to improve how the Law Society handles complaints about solicitors in
England and Wales. The Commissioner, Zahida Manzoor CBE, is an
independent government-appointed regulator. The Commissioner’s remit
includes:

« ldentifying performance targets that will steer the Law Society to deliver
an effective and efficient service.

« Discussing with the Law Society how to achieve these performance
levels.

o Making recommendations to improve the Law Society's performance.

e Requesting a plan from the Law Society detailing how it will improve its
complaints handling.

e Monitoring the Law Society’s performance to measure the level of
improvement made.

e Undertaking audits of Law Society.

1.2 The Law Society

The Law Society is the professional body for solicitors in England and Wales.
It aims to resolve complaints about the service provided by solicitors and to
investigate allegations of misconduct through its two separate organisations:
the Legal Complaints Service (LCS) and the Solicitors Regulation Authority
(SRA). The Law Society now represents solicitors.

1.3 The LCS and SRA Consumer Complaints Handling Process

If a consumer has a complaint about the way their solicitor has handled their
case, and is unable to resolve that complaint directly with the solicitor
concerned, they can complain to LCS and SRA.

In 2006/07 LCS received 13,411 complaints and SRA received 4,917.

In cases concerning the service provided to a consumer by their solicitor, the
LCS caseworker, according to LCS policy, in the first instance should attempt
to reach an agreement between the consumer and the solicitor through
conciliation. If agreement cannot be reached between the two parties the
consumer can choose to have their complaint sent through a formal process
whereby an adjudicator will look at it and make a decision based on the
evidence provided. The adjudicator’s decision is binding on the solicitor.
Where the LCS caseworker believes that the solicitor’s offer of compensation
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is reasonable, they can close the case based on the Reasonable Offer Made
(ROM) procedure.

If a complaint has both service and conduct elements, in accordance with
LCS policy, the service element should be investigated first by LCS and then
passed to SRA to investigate the conduct issues. The LCS caseworker
applies a Threshold Test to determine whether the alleged misconduct is
sufficiently serious to warrant referring the case to SRA. Where cases are
referred, the SRA caseworker should investigate the complaint and if
misconduct is identified, SRA can consider disciplining the solicitor, including
referring the case to the Solicitors Disciplinary Tribunal. Complaints relating to
misconduct issues only go direct to SRA to be dealt with.

1.4  Quality of Outcome Audit

The OLSCC Research and Investigations Team undertakes regular audits of
LCS and SRA cases throughout the year to assess the application of their
policies and processes and where relevant, comment on the appropriateness
of a particular policy. This is in order to provide feedback to LCS and SRA and
to inform the Commissioner’s future recommendations and targets, with a
view to improving LCS and SRA performance in their complaints handling.

The purpose of the Quality of Outcome Audit was to establish whether LCS
and SRA caseworkers are achieving a fair and reasonable outcome for
consumers through the appropriate application of administrative procedures
and decision-making. It also serves to provide a baseline from which progress
in performance can be measured, should the Commissioner decide a target in
this area would bring about greater improvement for the consumer.

Previous audits have focused mainly on the examination of work processes,
(e.g. how long it takes LCS and SRA to acknowledge a complaint) in the
context of their existing policies, as a way of measuring the standard of
complaint handling by LCS and SRA. Consequently, the audits to date, have
predominantly concentrated on the means by which a caseworker reaches a
conclusion for the consumer, rather than on the quality of the actual outcome
itself and whether this is fair and reasonable for the consumer.

The quality of outcome audit marks a departure from previous audits in that it
places more emphasis on the quality of outcome for the consumer. This
change in focus recognises the progress made so far by LCS and SRA in how
quickly they progress consumer complaints. In this audit, by targeting the
quality of caseworker decision-making, it will help to secure a fairer and more
reasonable outcome for each person that complains to LCS or SRA.

The audit was conducted in line with the Audit Plan that was shared with LCS
and SRA in May 2007 and covers the work carried out by both LCS and SRA
caseworkers, and both service and conduct cases.

A file sample of 524 files closed between 1 May 2006 and 31 April 2007 was
selected for audit, this consisted of 266 LCS files and 258 SRA files. The
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technical appendix at Appendix 3 provides further detail on the sampling
methodology.

15 Fair and Reasonable Outcome

To determine whether an outcome could be described as fair and reasonable
for the consumer, each complaint was examined against a number of high-
level criteria that were grouped under three main headings.

e Decision-making
e Consumer circumstances
e Management of file

The audit measured whether:

e The outcome for the consumer was fair and reasonable with no
significant failings on the file.

e The outcome was fair and reasonable for the consumer but there were
some failings on the file.

e The outcome was not fair and reasonable for the consumer.

The outcome achieved by the caseworker for the consumer could be
considered to be one that is reasonable even where there are failings on the
file in one or more of the areas shown above. This is where the failings in
themselves do not change the outcome or severely impact upon the
consumer’s experience.

In order for an outcome to be considered not reasonable, the failings had to
be considered to have resulted in a negative impact on the outcome for the
consumer either during resolution of the complaint or on its conclusion. For
example, if a consumer had raised a specific issue in their complaint and this
was not investigated properly, then this probably impacted upon the outcome
of the complaint. In relation to delay, where a case had a minimum of 3
months avoidable delay and the delay caused the age of the case to be
approximately twice as long as it needed to be, this was considered to be an
unreasonable outcome for the consumer.

Each of the high-level criteria referred to above had a number of further

categories against which the files were measured. The analysis presented in
Appendix 2 details the results obtained against the criteria where they apply.

Quality of Outcome Audit — Final 4



The following section describes the criteria in more detail and provides some
examples of where failings may occur.

1.5.1 Decision Making

This relates to the correctness and quality of the decision-making of
LCS and SRA caseworkers and covers the following key areas:

e Understanding and application of Law Society policies regarding

O 0 0O O0O0

e}

Negligence

Probate

Excluded matters
Adjudication

Referrals to 3" parties
Miners cases

Adequate investigation of the complaint

Process for Conciliation/Reasonable Offer Made (ROM)
Appropriate closure of complaint

Reasonableness of conclusions

Consideration of referrals related to breach of rules

Examples of where cases would fail include:

o

o

incorrect explanation to a consumer or solicitor, or
application by LCS and SRA of their policies

not giving a clear explanation to the consumer of the
guidance relating to compensation categories and levels

not fully investigating all the issues raised by the consumer
that should be investigated

on closure of the complaint, not providing a clear explanation
why some issues have been investigated and others not

not giving consumers sufficient time in which to provide
evidence to support their complaint.

Some of these issues have been identified in previous audits by
OLSCC. In the audit related to Negligence®, there was evidence of
caseworkers not explaining the policy fully to consumers, and in the
Coal Health Compensation Scheme audit?, where some caseworkers
did not completely follow the policy that the Law Society had
introduced. This resulted in issues not being fully investigated and
adversely impacted upon the level of compensation paid to consumers.
Recommendations to address these issues were made by the
Commissioner following each audit.

! The audit report relating to Negligence will be available on the OL SCC website from August 2007
2 http://www.ol sce.gov.uk/pdfs/coal _health260706.pdf
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1.5.2 Consumer Circumstances

This examines whether the caseworker has taken account of the
individual consumer circumstances and covers the following key areas:

e Specific requests by consumers and whether these were met.
e Consideration of the vulnerability of the consumer.

Examples of where cases would fail include:

o not taking into account consumers special requirements e.g.
not communicating orally where the consumer is visually
impaired and may have requested this

o not adhering to specific requests by consumers e.qg. failing to
meet request to contact only through e-mail

o not taking into account vulnerability of consumer

Where LCS and SRA fail to meet these needs, this can have a major
impact on the consumer — for example not being able to read and
understand letters sent to them and therefore being unable to follow
the progress of their complaint and any action they may need to take
as a result.

1.5.3 Management of file

This relates to the process-driven tasks that support progress towards
a prompt and appropriate resolution of a complaint and covers the
following key areas:

Administrative errors

Managing expectations

Provision of information

Regular updates to consumer

Failure by solicitors to respond to requests for information
Failure by caseworkers to set deadlines for solicitors

Use of powers in obtaining solicitor responses

Changes of caseworker

Avoidable delays

Examples of where cases would fail include:

o failing to suitably manage the consumer’s expectations

o committing to undertake an action by a specified date and
failing to do so

o not providing information to the consumer that they need to
be aware of

o not setting or adhering to deadlines

o failing to obtain timely responses from solicitors and not
using powers available to enforce responses

o avoidable delay that results in the complaint failing to
progress
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Failings such as these may leave the consumer with an incorrect
picture of how much compensation their complaint might merit, unsure
what progress is being made or unaware of information that is relevant
to the investigation. This can, in some instances, undermine consumer
confidence in the system.

Delaying the resolution of a complaint can have a number of impacts.
For some consumers, receiving compensation or having the solicitor
take a specific action in a prompt manner will help to quickly resolve
the issue that gave rise to the complaint. The longer the matter goes
on, the more worrying it will be and the more impact it might have — for
example not resolving issues around title deeds to a house might make
it very difficult for the consumer to sell a property or obtain a mortgage.
Lengthy delays in resolving the complaint can be a source of distress
and inconvenience. Delay in dealing with the misconduct of a solicitor
has the potential to affect other clients of that solicitor.
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2.  Summary of findings

The table below shows a combined result for LCS and SRA and also presents
the figures separately.

Cases that had areasonable outcome — Table 1

’\:P- of % Files audited
iles

LCS 198 | 74.4% 266
SRA 199 | 77.1% 258

All (weighted) 3903 | 751% 524

If we look at these results across all the cases that LCS and SRA closed over
the year, 15,272 cases in LCS and 4,931 cases in SRA — a total of 20,203, it
would be reasonable to extrapolate this and say that from the results
obtained, we would expect between 15,722 and 17,669 cases to have an
outcome that was reasonable over the period covered by the audit sample.

Cases that had areasonable outcome — some failings — Table 2

’\:P- of % Files audited
iles

LCS 38 14.3% 266
SRA 33 12.8% 258

All (weighted) 73 13.9% 524

Similarly if we look at these results across all the cases that LCS and SRA
closed over the year, it would be reasonable to extrapolate this and say that
from the results obtained we would expect between 2,384 and 3,945 cases to
have an outcome that was reasonable with some failings over the period
covered by the audit sample.

Cases that did not have a reasonable outcome — Table 3

’\:P- of % Files audited
iles

LCS 30 11.3% 266
SRA 26 10.1% 258

All (weighted) 58 11.0% 524

Again, if we look at these results across all the cases that LCS and SRA
closed over the year, it would be reasonable to extrapolate this and say that
from the results obtained, we would expect between 1,795 and 3,206 cases to
have an outcome that was not reasonable.

These results show that in just over 75% of cases the outcome is a
reasonable one for the consumer. In these cases, there was a competent
investigation that met LCS and SRA standards. Caseworker investigations
were generally prompt, followed LCS and SRA own policies and met the
reasonable needs of the consumer. This included providing consumers with
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appropriate information during the investigation and a suitable explanation of
the decision made. There were specific examples of good practice seen
where particular consumer needs were suitably met, for example letters being
translated into the consumer’s native language or hearing impaired
consumers being contacted only in writing.

However, this also means that almost 25% of all consumers who complained
to LCS or SRA about a solicitor had an outcome that showed failings. If those
consumers had taken their complaint further to the Legal Services
Ombudsman she would have been critical of the handling of the complaint by
LCS or SRA.

It is important that LCS and SRA addresses their failings and improves the
outcome in more cases.

Detailed case studies can be found at Appendix 1, which show the impact on

consumers for cases handled well by LCS and SRA, and those where the
outcome for the consumer was not reasonable in all circumstances.

Quality of Outcome Audit — Final 9



3. Detailed Audit Findings
3.1 LCSresults —Table 4

The following table shows the cases in LCS that had failings on them related
to each criteria and then breaks this down further to show the proportion of
those cases with failings that resulted in a reasonable and unreasonable
outcome.

C?:ﬁisnwéth Reasonable Unreasonable
Criteria 9 outcome with outcome

(68 cases) some failings

(38 cases) (30 cases)

Decision making 24 (35.3%) 8 (21.1%) 16 (53.3%)
Consumer Circumstances 2 (2.9%) 2 (5.8%) )
Management of the file 29 (42.6%) 22 (57.9%) 7 (23.3%)
Management of file and 0 0 0
Decision Making 10 (14.7%) 4 (10.5%) 6 (20.0%)
Decision Making and 0 0 0
Consumer Circumstances 2 (2.9%) 1(2.6%) 1 (3.3%)
Al 1 (1.5%) 1 (2.6%) i

The results show that in LCS the main failings related to management of the
file and to decision-making.

3.2 SRA results — Table 5

The following table shows the cases in SRA that had failings on them related
to each criteria and then breaks this down further to show the proportion of
those cases with failings that resulted in a reasonable and unreasonable
outcome.

Cases with Reasonable Unreasonable

Criteri failings outcome with outcome
riteria C
some failings

(59 cases) (33 cases) (26 cases)
Decision making 13 (22.0%) 7 (21.2%) 6 (23.1%)
Management of the file 42 (71.2%) 25 (75.8%) 17 (65.4%)
Management of file and 0 0 0
Decision Making 4 (6.8%) 1 (3.0%) 3 (11.5%)

The results show that in SRA the main failing was in management of the file,
particularly allocation delay as presented in table 6.

Case studies can be found at Appendix 1.
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3.2 Main areas of failings

The table below presents the findings according to the main areas of failings.
The numbers presented here relate to the number of files that fail in a
particular area i.e. there may be combinations of failings. This is not a
complete list of all the failings across all the files, as this level of information
can be found in Appendix 3. This is also not broken down into the outcome for
the consumer in terms of whether it was reasonable or unreasonable.

Table 6
Criteria Area Type of Issue Total Total cases %
Decision Adequate Some matters 7 5.5%
Making investigation not (2 SRA, 5 LCS)
investigated
fully
Decision Adequate Issues 5 3.9%
Making investigation identified but (L1SRA, 4LCS)
then not all of
these
investigated by
caseworker
Decision Case closed Inappropriate 4 3.1%
Making appropriately closure (3SRA,1LCS)
Decision Case closed Reasons for 4 3.1%
Making appropriately closure not (4 SRA)
adequately
explained to
consumer
Decision Conciliation / Failure to 4 3.1%
Making ROM provide a clear (4 LCS)
and full
explanation of
compensation
categories and
levels
Mgmt of file Delays Failure to 38 29.9%
progress (16 SRA, 22
matter LCS)
Mgmt of file Delays Allocation 34 26.8%
(28 SRA, 6
LCS)
Mgmt of file Delay Delays in 7 5.5%
report writing (5SRA, 2LCS)
Mgmt of file Failure to set Allowing 8 6.3%
deadlines for deadlines to (4 SRA, 4 LCS)
solicitor be missed
Mgmt of file Errors Inappropriate 5 3.9%
designation (4 SRA, 1LCS)
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4. Conclusions

The audit found that almost 25% of all cases audited (estimated as between
4179 and 7151 of all cases over the year) showed failings. 11% of the total
cases audited had in themselves an unreasonable outcome for the consumer.
LCS and SRA are achieving a reasonable outcome for the consumer in 89%
of cases. However, included in the 89% there are 13.9% of cases that showed
failings in the handling of complaints by LCS and SRA.

There is therefore considerable scope for LCS and SRA to reduce this
percentage and thereby deal with complaints in a more effective and efficient
way that better addresses consumers’ needs and improves their experience
of the complaints handling system. Focussing effort on improving the failings
identified from this audit will also serve to align LCS and SRA outcomes more
closely with the requirements of the Legal Services Ombudsman. This should
therefore help to reduce the number of cases that are referred back by the
Legal Services Ombudsman to LCS or SRA for further investigation.

The audit findings showed a general lack of consumer focus in a number of
areas as described in the detailed case studies in Appendix 1. Some
caseworkers are not fully investigating the complaint or providing sufficient
information to consumers to allow them to make informed choices about its
resolution. The evidence shows that some consumers’ expectations are not
being adequately managed. In some cases consumers are not being fully
informed about the likely outcome of their case and this leads to confusion
and frustration. For example, in some cases where LCS or SRA are unable,
under their policy to deal with a consumer’s case they do not inform them
immediately or the decision not to pursue the investigation is not explained
fully in the closure letter to the consumer.

The findings also showed that some caseworkers are not sufficiently flexible
in their approach regarding deadlines provided to consumers for responding
to requests for information. Some caseworkers are not giving the consumer
sufficient time to provide evidence to support their complaint and are closing
the case inappropriately. This is in direct contrast to the amount of time given
to solicitors and the number of extensions granted to deadlines. This leads to
an inconsistent approach, which does not demonstrate fairness.

The evidence showed that delay in allocation and progression of complaints
was the main failing in SRA and LCS management of files. We recognise
however, that improvements have been made overall in the speed with which
complaints are handled.

Overall, both LCS and SRA need to take the findings from this audit and

identify how they intend to improve further the outcome and experience for
consumers.
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5. Recommendations
In view of the audit report findings and conclusions it is recommended that:

1. LCS and SRA report to the Commissioner by 10 September on how

they will improve upon the level of 24.9% of cases that were found to
have failings.

The audit has demonstrated that around a quarter of cases showed
failings. These cases might have resulted in reconsideration/compensation
where the consumer asked for their complaint to be referred to the Legal
Services Ombudsman. LCS and SRA should provide details of how
improvements can be made in accordance with this recommendation.
These details should include a plan of action that identifies the specific
actions to be taken, the expected impact of these actions, and level of
improvement that is anticipated before April 2008. This should include how
the issues of dealing more effectively with solicitor responses and
improving timescales for the writing of reports for adjudication will be
addressed (in addition to activities already notified as part of the
agreement of the 2007/8 targets). Once these details have been provided,
the Commissioner will consider further whether a target for improvement in
this area in the plan year 2008/09 is necessary.

LCS and SRA report to the Commissioner by 20 August on the
measures they are putting in place to reduce delay, in order to
improve the consumer’s experience of complaint handling and better
managed casework.

This audit and previous audits have identified significant numbers of both
LCS and SRA cases with avoidable delay. Whilst we recognise that there
have been improvements in the speed with which complaints are handled,
the findings include newer cases i.e. those opened and closed within the
last 12 months and OLSCC would like to see future complaint
investigations managed more effectively. OLSCC believe this would
improve the consumer’s experience, reduce or avoid the need for special
payments and may reduce the number of cases referred to the Legal
Services Ombudsman because of failures in progressing investigations by
LCS and SRA.

It is recognised that the introduction of Visualfiles offers the opportunity for
a proactive use of flags and controls for both caseworkers and managers.
Consideration of the impact of this should form part of the report to the
Commissioner.

OLSCC has previously recommended that experienced caseworkers
review complaints on receipt as a means of ensuring that complexity is
properly assessed and therefore cases are allocated to caseworkers with
relevant skills and expertise and consideration as to whether the complaint
is suitable to be outsourced can take place. OLSCC considers that in
assessing the complexity of a complaint LCS and SRA caseworkers could
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identify an approximate investigation period. This should allow LCS and
SRA caseworkers and managers to identify when cases appear to be
taking too long to conclude.

LCS and SRA should provide detailed proposals on how they intend to
ensure that managers are better equipped to identify the complexity of
cases and the possible timeframe that they should take to resolve and how
management interventions will address avoidable delay in these cases.

3. Where the consumer’s issues cannot be dealt with, SRA to review the
content of the closure letters to ensure the consumer understands
fully the reasons. SRA to report to the Commissioner by 20 August
on how it intends to tackle this issue.

This issue was identified on some of the more recent cases that were
closed within three months. OLSCC would like to see proposals from SRA
regarding how the quality of explanations to consumers will be improved
so that the reasons for closure are clearly and fully covered in a manner
that the consumer is able to understand.

4. LCSto review a case that was found on audit where the closure
failed to provide the consumer with a fair and reasonable outcome
and to provide an assessment of whether this closure was a single
instance or one of a series of failings. This assessment should also
include details of the measures to be taken so that this failing will not
be repeated in other cases. LCS to report to the Commissioner by 20
August on its findings.

Full details of this case can be found at case study 4 Appendix 1.

5. SRA to review a case found on audit where the current policy
appears to suggest that when a solicitor has been given a court
judgement relating to an action when they were acting in a non-
solicitor capacity, SRA does not have the power to investigate the
solicitor when they fail to act in accordance with the judgement. As
officers of the court, it would appear that solicitors should comply
with court judgements to set the appropriate standards as not doing
so could potentially bring the legal profession into disrepute. SRA to
establish whether the current policy is appropriate and report to the
Commissioner by 20 August on its findings.

Full details of this case can be found at case study 13 Appendix 1.
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Glossary of Terms

Adjudication

Allocation

Audit Plan

Coal Health Compensation Scheme

Compensation
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Where the consumer and solicitor
cannot reach agreement on the
resolution to a complaint it can be
referred for formal adjudication. An
adjudicator then makes a decision on
the complaint based on the evidence
gathered from the consumer and
solicitor.

This is when a complaint received
from a consumer is passed to an
LCS or SRA caseworker to begin
investigating it.

This is a plan issued by the OLSCC
Investigations Team to the LCS and
the SRA. It outlines the purpose of
the audit and the areas of work or
processes to be audited.

This is a scheme designed to
compensate miners for specific
diseases related to coal mining. Due
to the many thousands of claims,
general agreements were made as
an alternative to taking every claim
through the courts. This included an
agreement that the government
would pay solicitors’ legal fees in
successful cases.

If the Law Society identifies failings in
a solicitor's service to a consumer,
they can order the solicitor to make a
payment to the consumer as a
means of redress. This could be
some form of financial compensation
that reflects any distress or
inconvenience caused by the poor
service and/or actual financial loss. It
could also be non-financial, for
example where a solicitor is asked to
put right matters at no charge to the
consumer.



Complaint about service

Complaint about misconduct

Conciliation

Consultant caseworker

Delay (allocation)

Delay (progress)

Designation of complaints

File Sample
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This is a consumer’s expression of
dissatisfaction about the service
provided by a firm of solicitors,
asking for the LCS to take action to
investigate.

This is a consumer’'s expression of
dissatisfaction about the actions or
behaviour of an individual solicitor
asking for the SRA to take action to
investigate.

This is the process through which an
LCS caseworker negotiates an
agreement between the consumer
and solicitor in order to resolve the
service complaint.

This is an experienced Law Society
caseworker who supports other
caseworkers by providing advice on
progressing  difficult cases or
resolving specific issues.

These are avoidable delays that
occur between the receipt of the
complaint from a consumer and it
being passed to an LCS or SRA
caseworker to begin investigating it.

These are avoidable delays that
occur during the investigation of a
complaint.

When a complaint from a consumer
is received it is reviewed and then
passed to a specific team within LCS
or SRA, depending on the nature of
the complaint.

This is a statistically valid selection of
files that is representative and of a
sufficient size to allow inferences to
be drawn about the whole
population.



Firm intervened into

Inadequate Professional Service

Legal Complaints Service

Legal Services Ombudsman

Letter of Advice
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The SRA has the power to close a
solicitor's firm in order to protect
clients and the wider public. Reasons
for this include suspecting dishonesty
or serious breaches of the Code of
Conduct. It then appoints a local
solicitor to act as its Intervention
Agent, who returns papers and
monies to their owners.

This is service from a solicitor to a
consumer that is not of the quality
that it is reasonable to expect.

The Legal Complaints Service (LCS)
handles complaints from consumers
about the service they have received
from their solicitor. It is part of the
Law Society but operates
independently.

The Legal Services Ombudsman is a
statutory postholder who is impartial
and independent of legal bodies. The
Legal Services Ombudsman’s role is
to ensure that the legal professional
bodies conduct fair, thorough and
efficient investigations of complaints
about their members. When a
consumer asks for a review of the
way that a legal body has handled
their complaint, the Legal Services
Ombudsman considers whether the
investigation took the relevant facts
into account; the conclusions
reached were reasonable and
properly explained; and the outcome
was appropriate. The Legal Services
Ombudsman may consider the
investigation to have been suitable or
may ask the LCS or the SRA to
reconsider its original decision.

This is a letter issued to a solicitor
where misconduct is identified but
the impact of this had no or little
adverse consequence on the
consumer.



Local Conciliation Officer

Misconduct

Negligence

Outsourced firm

Probate

Resolutions Team
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These are solicitors who have had
complaints handling training from the
LCS and who will meet with
consumers where a face-to-face
meeting is appropriate. This might
be suitable because the consumer
has difficulty in putting the complaint
in writing or it is particularly
complicated.

Solicitors have rules of professional
conduct to follow. A breach of these
rules is termed as misconduct.
Where a complaint is made alleging
misconduct by a solicitor, the
Solicitors  Regulation  Authority
investigate. If misconduct is found,
the SRA can take regulatory action,
such as a reprimand.

This is where a mistake by a solicitor
has resulted in a financial loss to the
consumer. Examples include not
making a claim about an injury within
the required time limits; mistakes in
preparing a will; failing to advise
about rights of way on a house
purchase.

Due to the high number of
complaints, some are sent to
solicitors’ firms whose staff have
been trained to investigate them on
behalf of the LCS and the SRA.
These firms investigate in the same
way as LCS and SRA caseworkers.

The legal process whereby a
deceased person's estate s
administered and distributed.

This is a special team within the LCS
and the SRA that were used to
review files that were over 15 months
old, with a view to resolving them
without further delay



ROM (Reasonable Offer Made)

Re-opened complaint

Solicitors Disciplinary Tribunal (SDT)

Solicitors Regulation Authority (SRA)

Special Payments

Threshold Test
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This is a process applied when the
LCS caseworker considers that the
solicitor has offered a level of redress
that is suitable, given the
seriousness of the complaint, but this
amount of redress is not accepted by
the consumer. The caseworker
closes the complaint on the basis
that a reasonable offer was made.

Where an original complaint has
been resolved and the consumer
raises further issues, the LCS and
SRA will consider if further action is
required and if so the complaint file
will be re-opened.

The SDT adjudicates on alleged
breaches of professional conduct by
solicitors. If breaches are found, the
Tribunal has the power to strike off a
solicitor from the Roll; suspend them
from practice for a fixed or indefinite
period; fine or reprimand them

The SRA set the rules of professional

conduct for solicitors and
investigates complaints about
misconduct. Where misconduct is

found the SRA can take action such
as reprimanding the solicitor.

These are payments used to
compensate the consumer for loss,
inconvenience or distress caused by
failings in the LCS’s or the SRA’s
own services.

The Threshold Test is applied by
LCS caseworkers to all cases where
a complaint about inadequate service
also includes an allegation of
misconduct. The test is used to
consider whether the conduct matter
is serious enough to warrant a
referral to SRA to investigate the
misconduct. If, on applying the test,
the matter is assessed as being
above a certain level, the complaint
is referred to SRA after the service



Visualfiles
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complaint has been resolved. In
particularly  serious cases, the
misconduct may be referred
immediately.

This is a software system that the
LCS are introducing in 2007 to
electronically manage the handling of
complaints. All letters received and
issued will be recorded on the
system, rather than keeping hard
copies.



Appendix 1: Case studies of files

The following case studies demonstrate examples of complaints handled well
and also evidence of the nature of the failings identified on this audit. These
examples highlight the areas against which LCS and SRA need to show
improvements.

The main difference between cases that were deemed to have a reasonable
outcome for the consumer whilst having some failings and those that were
deemed to have an unreasonable outcome is the level of impact the failings
had on the consumer experience and the quality of outcome.

The case studies below reflect good examples of customer service:

Case Study 1

In this case the consumer raised a number of issues regarding a criminal
case. The caseworker asked for further supporting evidence from the
consumer. This was not forthcoming and the caseworker contacted the
consumer again. When the consumer again failed to provide the evidence the
caseworker issued another reminder and gave them a seven day deadline to
provide the information. When this deadline was missed, the caseworker
closed the file and in their closure letter explained that if the consumer
obtained the evidence required, they could resubmit their complaint. The
caseworker clearly identified the timescales that applied so the consumer was
in no doubt of their position.

Case Study 2

In this personal injury case the consumer was Somalian and had raised a
number of issues within their complaint. The complaint was raised outside
Law Society time limits and because of this the LCS caseworker elected not
to investigate the complaint. However, the caseworker recognised the needs
of the consumer and communicated with them in writing as they had hearing
difficulties. They provided these written communications in both English and
Somalian and when the consumer questioned the case closure, the
caseworker arranged for a Local Conciliation Officer (LCO) to visit them with
an interpreter present.

The case studies below reflect cases where the failings resulted in an
unreasonable outcome:

Case study 3

This example concerns the SRA closure letter to the consumer not adequately
reflecting the issues raised and not fully explaining why SRA cannot progress
the complaint. In this case the letter to the consumer does not provide details
of why the issues raised in their complaint cannot be investigated and there is
a risk that the consumer would feel that the matter has not been given due
consideration.



Case study 4

This case study demonstrated inappropriate closure and inadequate
investigation into the consumer’s complaint. This closure was undertaken by
the LCS Resolutions Team.

The consumer in this case appeared to believe that the special payment
awarded to them by the Law Society was actually in resolution of their
complaint. This was not the case, the complaint had not been fully
investigated or resolved and the special payment was in recognition of LCS
poor service to the consumer.

There was significant delay on the file, during which the solicitor’s firm
complained about was intervened into. There was no progress on the
complaint until the case was referred to the Resolutions Team within LCS.
The LCS caseworker who then handled the case stated that they wanted to
understand what the consumer wanted so that LCS could meet their
expectations. The caseworker advised the consumer that it was difficult to
determine the complaint as the evidence from the solicitor’s file was sparse
and as the firm of solicitors was now closed. They also said it would be
difficult to enforce an award and the level of compensation was not likely to be
high. The caseworker questioned whether it was worth the further stress to
the consumer of continuing the complaint, "l said it may be better to take
£250.00 now rather than pursue the complaint which might take several
months to come to a conclusion”.

It was unclear what the £250 offer related to, as there was no evidence of any
offer from the solicitor and no adjudication on this matter. The file showed a
further telephone attendance note stating that following the conversation on
the previous day, the caseworker had spoken to the Team Manager and that
LCS was willing to offer £250 in recognition of the failures in its casework
service. The consumer agreed to accept the offer of £250 special payment
from LCS. The closure letter stated: "Thank you for speaking to me on the
telephone yesterday and confirming that your son would like to accept the
offer of £250 compensation to resolve his complaints against... " A further
paragraph in the closure letter stated: "I further confirm that we have now
closed our file on this matter, as mentioned in our telephone call the Law
Society has closed down the above firm and (name of solicitor) is currently
suspended from practice pending further disciplinary action. | would therefore
thank you for bringing this matter to our attention and helping us to protect the
public." There is a partially completed form on the file in order to refer the
matter to SRA that picks up issues of failing to respond and allegations of
drunkenness but no evidence that this has been referred for consideration of
the solicitor’'s misconduct or that it has been used to inform the intervention
into the firm of solicitors.

It is not clear from this file why a special payment was made as compensation
for the complaint. The consumer’s complaint should have been investigated
and if necessary a referral to the compensation fund could have been made. If
in addition LCS decided to make a special payment to the consumer in
recognition of its poor service then the consumer should have understood



exactly what this payment was for. It should have been clear it was in addition
to any compensation they might receive in relation to poor service received
from their solicitor. The consumer in this case appears to have been denied
full redress for their complaint.

Case study 5

The consumer in this case experienced over 21 months delay. There were
long periods of inactivity and the caseworker took over 6 months to prepare
the report required for adjudication. This case could have been concluded
nearly two years earlier. This clearly was not a reasonable outcome for the
consumer.

Case study 6

This was a matrimonial case where the consumer alleged conflict of interest,
breach of confidentiality and taking unfair advantage. There was significant
avoidable delay on this case totalling 10 months. In addition to this the
consumer's expectations of the outcome of this case were mismanaged. The
first caseworker dealt with the complaint for a period of a year on the basis
that the case had merit in terms of potential misconduct. They stated in their
correspondence to the consumer that a formal report was being prepared for
adjudication and letters to the solicitor clearly identified issues with their
conduct. There was a change of caseworker 2 months before the file closed
and this caseworker took a markedly different approach liaising mainly with
the solicitor. This caseworker found no evidence to suggest misconduct and
the file was closed without giving the consumer a chance to respond or to
understand why there had been a change in approach.

The consumer wrote to SRA with a list of issues following receipt of the
closure letter but because the file had already been closed the letter was
treated as an internal complaint and therefore the caseworker’s decision was
not reconsidered, only the process through which it was arrived at. The only
recourse the consumer had was to write to the Legal Services Ombudsman.
The caseworker should have taken the time to explain why their approach
was so different, why the conduct issues were not being pursued and
provided the consumer with an opportunity to respond to the closure letter
before actually closing the file.

Case Study 7

This case is an example of inadequate investigation by the SRA caseworker.
The consumer raised a number of issues, the majority of which were minor
and adequately and appropriately dealt with in the closure letter. However,
there was also a serious allegation of taking unfair advantage/corruption,
which was dismissed by the caseworker in their closing letter despite the
consumer writing in his complaint letter "I am obviously gathering more
evidence together to forward on to you". The consumer was not given any
opportunity to provide additional evidence and the caseworker stated, "l am
unable to conclude that there is sufficient evidence to support your allegation.
In order to pursue such allegations we need to be provided with clear
documentary evidence by the individual making the report in order to
determine whether a solicitor has breached the rules of conduct. As such



evidence has not been provided, | will not be pursuing the matter further". The
consumer should have been given the opportunity to provide the evidence
they said they had and this should then have been considered by the
caseworker.

Case study 8

This case study is an example of inadequate investigation into a consumer’s
loss of file by their original solicitor and the subsequent inability to register the
title of their property. The LCS caseworker managed to establish that another
solicitor held copies of relevant papers that enabled the consumer to complete
the registration of the property. However, the consumer’s current solicitor
stated that the consumer may wish to claim compensation for the loss of the
file by their previous solicitor. Where a solicitor loses the consumer’s file then
according to LCS policy this can be considered to be Inadequate Professional
Service (IPS). The matter concluded with registration of the property taking
place. However, the issue of IPS related to the loss of the file was not
considered. The consumer should have been able to obtain compensation
from the solicitor for this if the caseworker had fully investigated it.

Case study 9

This case demonstrates insufficient investigation into the issues raised by the
consumer. Initially the SRA caseworker investigated allegations of misconduct
by writing formally to the solicitor. The solicitor responded but did not fully
address all the issues or provide sufficient supporting evidence for the
caseworker to conclude the investigation. The caseworker did not pursue
further enquiries and closed the file. The consumer requested that the file be
referred to the Legal Services Ombudsman who subsequently directed SRA
to undertake further investigation and obtain the solicitor’s file.

Case study 10

This case study demonstrates insufficient investigation into the issues raised
by the consumer and inappropriate closure by a caseworker in an outsourced
firm of solicitors. This caseworker dealt with only one of the consumer’s
issues and obtained compensation for this from the solicitor. They did not
investigate the delay caused by the consumer’s solicitor which resulted in
inconvenience to the consumer. This was an unreasonable outcome for the
consumer as they would have been entitled to further compensation for the
poor service by the solicitor. The consumer complained about this and the
LCS caseworker re-opened the complaint and additional compensation was
obtained from the solicitor. It was only through the consumer making a further
complaint to LCS about its handling of the case that led to them receiving an
additional amount of compensation.

Case study 11

In this case the SRA caseworker did not deal fully with the allegations of
misconduct. The caseworker considered the matter and decided that there
was no evidence of misconduct but this was on the basis of the solicitor
providing answers to one of the allegations only, not all of them. The
consumer complained to the Legal Services Ombudsman and she directed
SRA to reconsider the matter. Following the reconsideration, SRA sent a



‘letter of advice’ to the solicitor relating to their misconduct. If the consumer
had not referred the matter to the Legal Services Ombudsman there would
have been no regulatory action taken and there may have been the possibility
of further breaches by the solicitor in the future.

Case study 12

The consumer in this case was elderly. They had raised four issues in their
letter of complaint about their solicitor. The consumer stated that they wanted
an apology from the solicitor. The evidence on the file showed a record of a
conversation between the LCS caseworker and the solicitor (no detail of
issues being discussed - just a brief summary). The solicitor accepted all the
issues and offered £75. The LCS caseworker stated that they had discussed
the Indicative Awards Guidance with the solicitor (this is information on the
likely levels of compensation depending on a consumer’s circumstances).
There was no evidence to suggest that the caseworker had discussed the
awards guidance with the consumer and there was no explanation as to how
the £75 offered related to the four issues the consumer had raised. In
addition, there was no evidence of the caseworker’s explanation to the
consumer of their options in terms of possible adjudication. In the absence of
a full explanation to the consumer as to how compensation of £75 related to
their circumstances and the fact that the sum of money appeared not to be in
the bounds of reasonableness, this was an unreasonable outcome for the
consumer.

Case study 13

This is a case that raises questions relating to SRA policy. On receipt of the
complaint, the SRA caseworker decided the matter was excluded as it related
to issues that occurred when the solicitor was acting in a non-solicitor capacity
as a director of a separate tax planning company. The solicitor had not paid
rent and the consumer had obtained a court judgement against him which the
solicitor had failed to comply with. The SRA caseworker advised the
consumer that, as this was not a criminal conviction or a criticism by a court of
the solicitor's conduct, they would not be investigating any further. However
as officers of the court, it is not befitting conduct for solicitor's (even in a non-
solicitor capacity) to ignore a court judgement. SRA should re-visit its policy in
this area.

The case studies below reflect cases where the outcome was
reasonable but failings were found:

Case study 14

This case was an example where the consumer’s expectations were
mismanaged. A Local Conciliation Officer (LCO) dealt with the complaint by
meeting with the consumer. The LCO then obtained information from the
solicitor and prepared a summary report giving their conclusions, which was
sent to the LCS caseworker. This was not shared with the consumer, who
later complained that they were unaware of the outcome of the work done by
the LCO. The caseworker sent the report to the consumer and apologised for
the LCO having failed to do so. Failing to share the LCO summary report,
however did not affect the final outcome of the complaint.



Case study 15

In this case the consumer advised LCS that as he was partially sighted, all
correspondence needed to be in a large font type. The acknowledgement
letter to the consumer was issued in normal size font despite this request and
the consumer was unable to read the letter. The consumer complained to the
LCS caseworker and they agreed to ensure all subsequent contact was by
phone. Although this did not affect the outcome of the case, the consumer
suffered unnecessary inconvenience



Appendix 2: Results for quality of outcome audit

Decision Making

Understanding and application of TLS policy in relation to:

LCS  ISRA LCS [SRA
Total failinas failings CASES  [cases
Negligence 9 95 oy %
Incorrect explanation of negligence policy given and options not fully explained 1 1 0 1.5% | 0.0%
LCS  ISRA LCS [SRA
Total tailinas failings CASES  [cases
Adjudication 9 95 o %
Failing to manage consumer’s expectations 3 3 0 4.4% | 0.0%
A_dquicators view very different to caseworker’s - e.g. does not find any failings; finds 1 0 1 0.0% | 1.7%
significantly more failings
LCS  ISRA LCS [SRA
Total failinas ffailings C2S€S  [cases
Other general issues 9 95 los %
Policy not appropriate 1 1 0 1.5% | 0.0%
LCS  ISRA LCS [SRA
Total failinas failings €2S€S  [cases
Referrals to Third Parties (appropriateness and efficacy) 9 95 lop %
Failure to refer to 3rd party 1 1 0 1.5% | 0.0%
Incorrect referral to 3rd party 1 1 0 1.5% | 0.0%




LCS [SRA LCS — SRA
, Total failings [failings Ccases [cases
Miners cases % %
Failure to fully investigate complaint 3 3 0 4.4% | 0.0%
Adequate Investigation:
Lcs |sra |FCS  SRA
_ _ _ N Total tailings failings cases [cases
All issues appropriately identified % %
Some issues not identified and therefore not investigated 3 2 1 29% | 1.7%
Issues identified but not all investigated by caseworker 5 4 1 59% | 1.7%
LCS  ISRA LCS [SRA
. . | Total eailings failings [25°S  £ases
Relevant supporting information sought and obtained % %
_Informat_ion required_ i_s requested but not obtained e.g. failure to successfully acquire 1 1 0 15% | 0.0%
information from solicitor
Issues not adequately clarified with consumer or solicitor 1 1 0 1.5% | 0.0%
Information needed to progress issue not requested 3 2 1 29% | 1.7%
Failure to seek or use advice from consultant caseworkers / technical staff 1 1 0 1.5% | 0.0%




LCS  ISRA LCS [SRA
. Total eailings failings 35S [cases
All reasonable enquiries conducted % %
Some matters not investigated fully 7 5 2 7.4% | 3.4%
Some issues not followed up and will impact upon outcome 2 2 0 2.9% | 0.0%
Some issues left unresolved 1 0 1 0.0% | 1.7%
Conciliation/ROM:
LCS  ISRA LCS [|SRA
| - Total eailings failings 35S [cases
Informed agreement from all parties to conciliate/ROM % %
Failure to provide a clear and full explanation of compensation categories and levels 4 4 0 5.9% | 0.0%
Failure to share guidance on compensation 1 1 0 1.5% | 0.0%
LCS ISRA LCS [|SRA
, Total failings [failings Cases  [cases
Level of compensation % %
Compensation not in line with guidance e.g. category too low or too high 2 2 0 2.9% | 0.0%




Closure:

Lcs SRA €S [SRA
. Total  ilings failings 3568 Cases
Case closed appropriately %% 0%
Inappropriate closure/ wrong reason for closure 4 1 3 1.5% | 5.1%
Reasons for closure not adequately explained to consumer 4 0 4 0.0% | 6.8%
Inappropriate quick closure 2 2 0 2.9% | 0.0%
Closing file before conciliated agreement finalised 2 2 0 2.9% | 0.0%
Lcs [SRA S¢S ]SRA
- | Total eilings failings £25€S  [£ases
Reasonability of conclusions % %0
Insufficient evidence obtained to reach conclusion 2 0 2 0.0% | 3.4%
Critical evidence not obtained 1 1 0 1.5% | 0.0%
LCS [SRA
. Total ::_acizlﬁgs gifiﬁgs cases |cases
Referral of conduct issues % %
Conduct issues not appropriately considered 1 1 0 1.5% | 0.0%
Clear conduct issues identified but no referral made to SRA 2 2 0 2.9% | 0.0%
No explanation to consumer why conduct issues identified are not being progressed 1 1 0 1.5% | 0.0%
No referral to Risk Management Group 1 1 0 1.5% | 0.0%




Consumer Circumstances

LCS  ISRA LCS [SRA
Total failinas failings C2S€S  [cases
Individual consumer circumstances taken account of 9 95 log %
Requests made by consumer for specific personal requirements are not met e.g. e-mail 2 2 0 29% | 0.0%
only contact; no phone contact
Consumer request ignored or not met 2 2 0 2.9% | 0.0%
Not taking account of vulnerability of consumer 1 1 0 1.5% | 0.0%
Management of file
LCS  ISRA LCS [|SRA
Total failinas ffailings CASES  [cases
Errors g 95 g %
Letters sent to wrong name or wrong address 3 3 0 4.4% | 0.0%
File closed incorrectly 1 0 1 0.0% | 1.7%
File transferred incorrectly 5 1 4 1.5% | 6.8%
LCS  ISRA LCS [SRA
Total failinas Ifailings C2S€S  [cases
Managing expectations 9 95 s %
Deficiencies in clarity of explanation to consumer of likely outcome 1 0 1 0.0% | 1.7%
Ina_d_e_quate discussion with consumer e.g. about level of compensation or timescales for 3 3 0 4.4% | 0.0%
activities
Failure to identify at early stage that TLS unable to help / obtain what customer requires 0 0
. . 1 1 0 1.5% | 0.0%
e.g. TLS policy means that outcome requested cannot be achieved
Failure to meet commitment to review solicitor response / papers by a specified date 1 1 0 1.5% | 0.0%




LCS  ISRA LCS [SRA
Total failinas ffailings [C2S€S  [cases
Provision of information 9 95 lop %0
Relevant information not given to consumer/solicitor 1 1 0 1.5% | 0.0%
LCS  ISRA LCS [SRA
Total failinas Ifailings 2SS [cases
Regular updates to consumer 9 95 lop %%
. : _ . . 2 2 0 2.9% | 0.0%
Failure to provide relevant updates to consumer resulting in case being materially affected
LCS  ISRA LCS [SRA
Total failinas ffailings [C2S€S  [cases
Failures to respond 9 95 lop %0
Not responding to questions raised by consumer which affect outcome e.g. not answering 1 0 1 0.0% | 1.7%
points that might raise further service issues ' '
LCS  ISRA LCS [SRA
Total failinas Ifailings C2S€S  [cases
Failures to set deadlines for solicitor 9 95 g %
Not setting a deadline 2 2 0 2.9% | 0.0%
Allowing deadlines to be missed 8 4 4 5.9% | 6.8%
LCS  ISRA LCS [SRA
Total failinas ffailings C2S€S  [cases
Use of Powers in obtaining solicitor responses 9 95 Yo %
Suitably and timeously using statutory powers to obtain response 2 2 0 2.9% | 0.0%
Advising solicitors that statutory powers will be used and then failing to use them 1 1 0 1.5% | 0.0%




LCS  ISRA LCS [SRA
Total tailings failings cases |cases
Changes of caseworker %% %
Change of caseworker causes delay 2 1 1 1.5% | 1.7%
LCS [|SRA
Total ll‘_acizliigs gﬁiﬁgs cases (cases
Delays %% %
Failure to progress matter — no action 38 22 16 |32.4% |27.1%
Not reviewing responses timeously 3 2 1 2.9% | 1.7%
Caseworker on sick leave 3 1 2 1.5% | 3.4%
Delays in report writing 7 2 5 2.9% | 8.5%
Allocation delay 34 6 28 8.8% [47.5%







Appendix 3: Technical Appendix

Background

For this audit we have selected 2 separate samples, one for service (LCS)
files and one for conduct (SRA) files. The reason for this is to enable us to
make comparisons between the 2 types of file and comment on the
differences found between them.

Sample method

It was decided that we would take a sample based on a confidence interval of
90% instead of the usual 95% because of time constraints surrounding this
audit. Any extrapolations are made on this basis.

Each of the samples was representative of the age profile of the population.

The age profile of the file was calculated from opening to closure as recorded
on the Law Society IT system (ROAD). From a service population of 15,272 a
representative sample of 267 files was requested. The conduct population of
4,931 files resulted in a representative sample of 258 files being requested,
giving a total of 525 files requested for audit.

Of the 525 files requested for audit 524 files were audited, which consisted of
266 service files and 258 conduct files.

A list of files required for each group was sent to LCS. A 25% tolerance for
obtaining the files was applied to each group, i.e. for the Service 7 to 9

months age group, LCS needed to provide 24 files from a list of 30 selected

by OLSCC.

The following tables compare the percentage of files in each group with the

overall population to show that the sample is representative across age

groups.
Service Files

Sample Audited
Strata Population % Requested % Files %
Service_0to3mths 8759 57.4% 153 57.3% 153 57.5%
Service_4to6mths 3372 22.1% 59 22.1% 58 21.8%
Service_7to9mths 1344 8.8% 24 9.0% 24 9.0%
Service_10to12mths 663 4.3% 12 4.5% 12 4.5%
Service_13to18mths 709 4.6% 12 4.5% 12 4.5%
Service_overl8mths 425 2.8% 7 2.6% 7 2.6%
Total 15272 100.0% 267 100.0% 266 100.0%




Conduct Files

Sample Audited

Strata Population % Requested % Files %
Conduct_0to3mths 3299 66.9% 172 66.7% 172 66.7%
Conduct_4to6mths 630 12.8% 33 12.8% 33 12.8%
Conduct_7to9mths 318 6.4% 17 6.6% 17 6.6%
Conduct_10to12mths 212 4.3% 11 4.3% 11 4.3%
Conduct_13to18mths 252 5.1% 13 5.0% 13 5.0%
Conduct_over18mths 220 4.5% 12 4.7% 12 4.7%
Total 4931 100.0% 258 100.0% 258 100.0%

Nearly all the files requested for audit were made available at the start of the
audit; there were 9 files that were outstanding. In the Service 4 to 6 months
group there was 1 file that was not audited. It was clear that the file did not
contain all the paperwork relating to the complaint handling and there may
have been other files related to it. However, it would been too time consuming
to try and locate these files. This one file has not affected the results, as the
service sample is still representative of its population.

Weighting of files

In order to make statements about the whole population of service and
conduct files it is necessary to weight the volumes found for each type of
case. The samples that were chosen cannot simply be added together as the
conduct cases will be over represented and the service cases under
represented. To combat this we need to apply the following to the results:

e Each service file is ‘worth’ 1.486374 in the combined sample
e Each conduct file is ‘worth’ 0.496659 in the combined sample



