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Executive Summary

On 12th October 2006 the Government, in association with the Devolved Administrations?,
published a consultation paper on the European Commission’s proposals to revise the Waste
Framework Directive (WFD) and related EU legislation?. The consultation closed for comments
on 5th January 2007.

The consultation paper was published on the Department’s website and notification of it was
sent to the 815 organisations listed in Annex 4 to the paper, as well as to local authorities and
other bodies and individuals who had expressed in an interest in the subject. Paper copies of
the consultation paper were also distributed on request.

134 responses to the consultation were received. The responses and the comments contained
in them were wide-ranging and, in many cases, detailed. The consultation paper posed twenty-
one questions on eighteen specific Articles of the European Commission’s proposed revision of
the WFD. The main issues raised on each of these questions are summarised below.

Question 1: Subject Matter

Respondents were broadly in favour of the terms of the waste hierarchy being set out more
explicitly, and were by and large keen for the flexibility of the waste hierarchy to be retained.
Where respondents expressed a preference for a 3-step or 5-step hierarchy, they were generally
in favour of the 5-step hierarchy. Respondents were also broadly in favour of the inclusion of a
clear reference to the environmental and human health objectives of the WFD.

Question 2: Scope

Respondents were by and large in favour of the list of excluded wastes being more extensive
than the list in the current WFD. They were against the idea of the excluded list being more
limited than the current list, and similarly against the AvestaPolarit judgment being reversed —
so precluded Member States from relying on national legislation to control certain wastes.

Question 3: Definitions

Respondents were generally positive about the new definitions proposed by the Commission
and believed they would help provide clarity for businesses and competent authorities. Of
the proposed definitions, the one viewed as being most problematic was that of ‘re-use’.
Respondents also appeared to be very keen on two new definitions in particular being inserted
— those of ‘discard’ and ‘by-product’.

Question 4: Recovery

Respondents were almost unanimous that it would be neither practicable nor environmentally
sound to ensure that all waste undergoes recovery operations. Respondents also thought that
the substitution of resources should be the principal aim of an operation as opposed to the sole
criterion in its classification as recovery.

Question 5: Disposal

Respondents thought that it is neither practicable nor environmentally sound to define disposal
as what happens when recovery is not possible. They were also mainly against the Commission’s
being allowed to add operations to the list of disposal operations by comitology where there is
low potential.

T Department of Environment for Northern Ireland, the Scottish Executive and the Welsh Assembly Government.

2 The related legislation comprises the proposed repeal of the Waste Qils Directive and the repeal and integration of the Hazardous Waste
Directive into the revised WFD.
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Question 6: Costs

Respondents were broadly in favour of a reference to the “polluter pays” principle being
retained. They also thought the “polluter pays” principle should be extended to recovery, and
marginally favoured the “polluter pays” principle’s continuing to apply to the producer of the
product from which the waste came.

Question 7: Network of Disposal Operations

Responses to this question were evenly divided between those who were comfortable with a
definition of best available techniques (BAT) as defined in the IPPC Directive, and those who
favoured retaining the current best available techniques “not entailing excessive costs”.

Question 8: End of Waste

Respondents broadly welcomed the proposals for the introduction of end-of-waste criteria.
However, respondents were by and large of the view that adoption of such criteria should not
be by means of comitology.

Question 9: Hazardous Waste

Respondents were by and large supportive of the repeal of the Hazardous Waste Directive, but
were divided over whether mixing operations should be based on BAT.

Question 10: Waste Oils

Respondents were in favour of the repeal of the requirement to give priority to the processing
of mineral waste oils by regeneration. There was also near unanimity that the requirement to
ensure the collection and handling of mineral waste oils should be retained.

Question 11: Permits

Respondents were in theory in favour of all permits covering energy recovery including a
condition that recovery of energy takes place with a high level of energy efficiency. However,
support had a variety of conditions attached.

Question 12: EU-Wide Minimum Standards for Disposal and
Recovery Operations

By and large respondents were not in favour of the responsibility for standard setting being
transferred to the Commission by means of comitology. They have also taken the view that
minimum standards are more likely to have a positive impact on the environment than on
UK industry, but that this is all dependent on the level at which the standards are set. Finally,
they were by and large of the view that minimum standards could have a positive impact on
recovery/recycling targets and landfill diversion rates.

Question 13: Exemptions

Respondents were in favour of Member States’ retaining the flexibility of exempting low risk
beneficial activities from the need for a permit if they see fit, and thought that exemptions
should not be limited to recovery operations. They were also overwhelmingly against general
rules for permit exemptions being based on BAT.
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Question 14: Registration

Most respondents were against establishments or undertakings complying with certain minimum
standards, and in favour of Member States being required to ensure their system of waste
collection ensures delivery to appropriate treatment installations.

Question 15: Waste Management Plans

Opinion was divided equally between those who shared the Government’s concerns over
there being little net benefit to the change and those that did not have any problem with the
Commission’s proposals. Respondents did however feel that the proposed revisions would result
more in the imposition of administrative burdens than benefit to the environment and human
health. They were also unclear as to whether the measures would help fulfil the Directive’s
objectives or divert resources away.

Question 16: Waste Prevention Programmes

Respondents were generally in favour of assessing opportunities for taking all 16 of the measures
set out in Annex IV, and were divided between those that felt the proposals would break the
link between economic growth and the environmental impacts associated with the generation
of waste, and those that did not. A slight majority of respondents also felt that the proposals
were more likely to be burdensome than beneficial.

Question 17: Inspections

Respondents were by and large comfortable with the requirement of the revised WFD for
competent authorities’ inspections of collection and transport operations to cover the origin and
destination of all waste (i.e. hazardous and non-hazardous waste) collected and transported.

Question 18: Municipal Solid Waste Incineration

Respondents mostly felt that the application of an energy efficiency threshold would generate
economic and environmental benefits and facilitate achievement of landfill diversion targets. A
majority of respondents viewed the proposed efficiency threshold as too high. Respondents were
also generally more positive than they were negative when thinking of the practical implications
of classifying municipal waste incinerations as recovery operations.

Question 19: Subsidiarity and Proportionality

Opinion was evenly divided between those that felt that the revised WFD complied with the
aforementioned principles, and those that did not.

Question 20: Objectives of the Revised WFD

A majority of respondents felt that the revised WFD did not fulfil the objectives set by the
Commission.

Question 21: Partial RIA

Respondents were by and large of the view that a fair and accurate assessment had been given
and it was helpful in identifying costs.



Introduction, Background and Overview of Responses

Introduction

On 12t October 2006 the Government, in association with the Devolved Administrations,
published a consultation paper seeking views on a proposal by the European Commission
to revise the Waste Framework Directive (WFD) (2006/12/EC) and related EU legislation. The
consultation closed on 5™ January 2007. (Refer to footnote 1 and 2).

The consultation paper was published on the Department’s website and notification of it was
sent to the 815 organisations listed in Annex 4 to the paper, as well as to local authorities and
other bodies and individuals who had expressed in an interest in the subject. Paper copies of
the consultation paper were also distributed on request.

134 responses to the consultation were received. The responses and the comments contained
in them were wide-ranging and, in many cases, detailed. The consultation paper posed twenty-
one questions on eighteen specific Articles of the European Commission’s proposed revision of
the WEFD.

This consultation report presents an analysis and discussion of the responses to the consultation.
It has been prepared in compliance with the Cabinet Office “Code of Practice on Consultation”,
which is available from the Cabinet Office’s website at http://www.cabinetoffice.gov.uk/
regulation/consultation/code/index.asp.

Background

On 215t December 2005 the European Commission published a proposal to revise the WFD and
related EU legislation. The proposed legislation comprises:-

(i) a revision of the WFD;
(ii) the repeal of the Waste Qils Directive (75/439/EEC); and

(iii) the repeal and integration of the Hazardous Waste Directive (91/689/EEC) into the
revised WFD.

The package of proposals is referred to as the revised WFD.

The purpose of the Government’s consultation paper was to invite stakeholders’ view on the
revision of the WFD to ensure that the UK's involvement in the negotiations on the legislation is
well informed and has an evidence base which is as sound as possible. The consultation paper
also included a Partial Regulatory Impact Assessment on which views were also invited.

The consultation welcomed comments on all aspects of the revised WFD.
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This Report

This report is structured as follows:

e Adiscussion of the response to each of the questions within the consultation document

is presented in Questions 1 to 21.

e QOther issues raises, comments and observations which were received but which do not
fall within the specific questions asked within the consultation document.

e Appendix A provides a list of all organisations and individuals who responded to the
consultation, together with some key points from their comments.

Overview of Responses

A total of 134 responses were received to the consultation. The types of respondents are
summarised in Table 1.1. The majority of respondents responded to specific questions or
provided comment on specific issues, typically related to their area of interest.

Table 1.1 - Summary of Responses Received to Consultation

Type of respondent

Number received

Trade Associations 64
Local Authorities 21
Private Companies 38
Government Agencies 7/

Individuals

4
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Questions

Question 1: Subject Matter

1.1 94 of the respondents to the consultation paper provided a specific answer to this
question.

(a) Should the terms of the waste hierarchy be set out more explicitly in Article 1 - as
in the Environment Council’s Conclusions?

1.2 Just under two thirds of respondents were in favour of the terms of the waste hierarchy
being set out more explicitly. 18 respondents said they were not in favour.

1.3 15 of the respondents to this question stated clearly that the waste hierarchy should be
flexible, as there were instances where it should not be followed. One respondent commented
that strict implementation of the waste hierarchy could hamper the sustainable management of
waste and at the same time add administrative and financial burdens on the waste producer.

1.4 Respondents also suggested that there were other considerations that the waste hierarchy
should take into account, in particular environmental and social impacts and economic feasibility.
5 respondents felt it would be beneficial if the hierarchy promoted the ‘prudent and rational
utilisation of natural resources’. One other respondent suggested highlighting the close links
between the hierarchy and strategies on resource efficiency, sustainable development and
integrated producer policy.

1.5 13 respondents said they would welcome life cycle assessment being used in conjunction
with the hierarchy either to determine the best option or to decide where departure from the
hierarchy would be appropriate.

1.6 Where respondents expressed a preference, they were more in favour of the 5-step waste
hierarchy being in place. 20 respondents indicated a preference for a 5-step hierarchy, as
opposed to 7 respondents that favoured a 3-step hierarchy.

1.7 Where respondents were against the hierarchy terms being made more explicit, a variety
of reasons were given:

e |t should be applied as a guide to be reviewed on a case by case basis;

e The distinctions between different forms of recycling and recovery are not universally
valid; and

e Application of the hierarchy should be left to Member States.

(b) Should Article 1 contain clear references to the environmental and human health
objectives of Article 7 of the revised WFD which re-enacts Article 4 of the existing
WFD?

1.8 38 of the respondents to this part of the question were in favour of the inclusion of a
clear reference to the environmental and human health objectives of Article 7 of the revised
WED. It was felt that such an inclusion would give greater focus and clarity to the Directive and
help ensure that its objectives were emphasised. Where respondents were not in favour, it was
generally because they felt that the existing reference in Article 7 would make such a reference
in Article1 unnecessary.
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Question 2: Scope

2.1 92 of the respondents to the consultation paper provided a specific answer to this
question.

(a) Should the list of excluded wastes be more extensive and, if so, which wastes
should be excluded and on what grounds?

2.2 38 of the respondents to this question were in favour of the list of excluded wastes being
more extensive, as opposed to 22 who were not.

2.3 Respondents suggested the following wastes for exclusion (grounds for doing so have
been added where they were given):

Excavated uncontaminated materials — this would be an improvement to the current
system whereby if such materials were moved to another site for the same use as on
its site of origin it would become a waste;

Unexcavated contaminated soils, provided that they can be reused through appropriate
legislative control and can be demonstrated to pass the criteria in Article 7;

Products, materials, and substances whilst they remain on a site of production which
is subject to IPPC apart from those sites permitted for waste recovery, treatment or
disposal operations;

Waste waters;

Treated sewage sludge used in agriculture — it is already covered under the Sludge
Directive;

In situ contaminated groundwater;
Natural uncontaminated materials;

Non-hazardous dredged material (as opposed to hazardous dredged material, which
should remain in scope);

Feedingstuffs intended to be placed on the market and used in accordance with
Regulation (EC) No 178/2002, Regulation (EC) No 183/2005 and Directive 96/25EC;

Production residues used in process related operations at same site;

Natural substances from agricultural production used for the production of energy
from biomass;

Animal by-products and products produced from them & used in accordance with the
Animal By-Products Regulations (ABPR) — with Article 2(2) being removed and it being
made clear that they are controlled under ABPR instead; and

Animal cadavers, provided that vet practices have facilities for their safe handling and
disposal.
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2.4 In addition, some respondents were keen for the following to be excluded from the WFD
altogether:

e By-products, as they are not and have never been wastes;
e Articles, products and materials that can be used or reused;
¢ Unexcavated contaminated soil; and

e Excavated uncontaminated materials.

2.5 Some respondents were also keen for the following clarifications to be made in the
Article:

e That the Directive does not apply to any item which is not a waste;

e That tallow is defined as an animal by-product rather than a waste — it would be
difficult to argue this under the current drafting;

e That it should include a list of wastes which are excluded by virtue of being covered
by other legislation;

e That if waste is incinerated it must comply with provisions of WFD and WID;

e Where the overlap lies between the ‘waste in liquid form” exception from 2(1)(d) and
the ABPR; and

e \Whether the amended exclusion for radioactive substances continues to cover the
storage and disposal of all radioactive substances.

2.6 Finally, SEPA indicated that they would prefer to retain waste controls, e.g. section 59
powers under the EPA 1990, to help address the pollution of soils from current day activities
that do not fall within the terms of environmental permits.

(b) Should the list of excluded wastes be more limited and, if so, which wastes should
remain within the scope of the WFD and what on grounds?

2.7 None of the respondents to this part of the question were in favour of the list of excluded
wastes being more limited.

(c) Do you agree with the Commission’s proposal to reverse the AvestaPolarit judgment
and so to preclude Member States from relying on national legislation to control certain
wastes (e.g. decommissioned explosives)?

2.8 31 of the respondents to this part of the question were against the reversal of the
AvestaPolarit judgment, with only 3 respondents supporting the Commission proposal.

2.9 Those against reversal of the judgment commented that the justification given by the
Commission for the reversal was weak. It was also felt that where national legislation met the
standards of the WFD requirements then it could be notified to the Commission as being the
UK's enactment of the WFD requirements in that respect.
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Question 3: Definitions

3.1 99 of the respondents to the consultation paper provided a specific answer to this
question.

(a) Are the revised definitions practicable and will they provide the greater certainty
and clarity essential for both competent authorities and industry/businesses?

3.2 21 respondents said that they welcomed the new definitions and believed they would
help provide clarity for businesses and competent authorities.

3.3 Respondents had the following observations and comments on the definitions as currently
worded:

Waste

“Movable” should be inserted after “any”;

e [t should contain a reference to the economic burden on the holder;
e Donations to charity shops should not form part of the definition;

® Animal by-products should not be classified as waste; and

e |t should make clear that discarding doesn’t take place if there is defined planned use
and intent to put it to that use.

¢ |t does not state whether or not it can involve reprocessing;

e It should clarify the difference between the reuse of waste and the reuse of substances
that have not become waste;

e |t should be extended to waste and products that require prior “reconditioning”
before they can be used again for the same purpose;

e [t should imply not only that the product is used again for the same or another purpose
but also that it is essentially the same product and that it is not broken down, though
it may be repaired or undergo some minor changes to enhance it;

e |t is impractical — as currently drafted it could result in the reuse of product or
component for its original purpose being classed as a waste recovery operation;

e There is concern that it could be different from the definition of re-use in the Packaging
Waste Directive — which could mean that reusable packaging systems are classified as
waste recovery systems from the outset & therefore subject to waste controls;

e [tis not an improvement on the Packaging Waste Directive definition i.e. reuse for the
same purpose for which it was conceived regardless of whether materials have been
designated as waste in the meantime; and

e |t could be redefined as meaning “any operation by which a product or its components,
having reached the end of their first use, are used for the same purpose for which
they were conceived, including the continued use of a product which is returned to
a collection point, distributor, recycler or manufacturer, as well as reuse of a product
following reconditioning.”
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Recycling

e |t should be broad enough to encompass chemical feedstock as well as material
recycling;

e "Or manufacturing" should be inserted after “manufacture”;

e [t should imply that waste undergoes more extensive processing, usually being broken
down and re-formed, to make a new product, which may have a similar purpose to
the original or may be a completely different product;

e Recycling and reuse (where environmental benefits outweigh environmental costs)
must be the presumed recourse for any material to be discarded by the current owner,
rather than disposal; and

e Energy recovery from organics should be included in the definition of “recycling”.

Mineral waste oils
e |t should clarify that mineral waste oils have been discarded as they have become unfit
for purpose for which they were intended.
Treatment
e [ts definition as a generic term for recovery and disposal is ambiguous, confusing and
misleading.
General
e There should be consistency of terminology across all Directives,;
e [t should be specified at what point waste is defined as recovered or recycled; and
e There needs to be clarity on who determines when a waste ceases to be a waste.

(b) Should any of the other definitions in the existing WFD be revised or new definitions
introduced for other terms used in the revised WFD?

3.4 37 respondents were in favour of new definitions being added, as opposed to 4 who felt
the list to be sufficient currently.
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3.5 Alist of the terms that were suggested is below, together with the number of respondents
that put it forward in brackets:

By-product (20)

Discard (10)

Prevention (5)

Reclamation (3)

Municipal waste (2)
Municipal solid waste (2)
Biowaste (if it appears in a revised version) (1)
Cleaning (1)

Best Available Techniques (1)
Polluter (1)

Recycling rates (1)

\Waste treatment operations (1)
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Question 4: Recovery

4.1 94 of the respondents to the consultation paper provided a specific answer to this
question.

(a) Do you consider it practicable and/or environmentally sound to require Member
States to take the necessary measures to ensure that “all waste undergoes” waste
recovery operations. For example, do you think that there is currently sufficient
capacity in the UK to ensure that all waste undergoes recovery and, if not, what level
of investment would be required to provide sufficient capacity?

4.2 Respondents were almost unanimous that it would be neither practicable nor
environmentally sound to ensure that all waste undergoes recovery operations. The following
reasons were given:

e 21 respondents commented that in certain circumstances and for some wastes e.qg.
asbestos, disposal would in fact be the most environmentally benign option;

® 14 respondents stated that waste recovery must be shown to be both economically
viable and the best environmental option, and 5 of these said technical limitations and
practicalities should also be a factor;

e 7 respondents said they thought decisions as to whether recovery or disposal is the
better option could be determined via life-cycle assessments;

® 6 respondents said the words “wherever practicable” would need to be added before
“all waste”;

e 4 respondents felt that the costs involved in achieving this objective would be
excessive,

e 2 respondents commented that such a decision could slow the process of building
waste management facilities; and

e 2 respondents felt that the definition of “recovery” could be more precise.

4.3 There were some respondents who felt that the aim of ensuring all waste undergoes
recovery was a laudable aspiration and that the UK should put plans in place to develop
sufficient capacity. Others felt the goal could be achieved if all waste were to undergo MBT and
the irrecoverable end residue were to be disposed of.

4.4 In terms of capacity in the UK, 20 respondents stated that it was currently insufficient
for the purposes of ensuring all waste undergoes recovery. Only one respondent felt that the
technology was available to ensure that all waste could undergo recovery operations.

(b) Do you consider that the substitution of resources should be the sole criterion
in the classification of an operation as a recovery operation - rather than being the
principal aim of an operation?
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4.5 The majority of those who provided specific comments on this question thought that the
substitution of resources should be the principal aim of an operation as opposed to the sole
criterion in its classification as recovery. The following reasons were given for this view:

e 11 respondents commented that other factors may also need to be considered to
ensure that the operation has the overall least environmental impact;

e 3 respondents stated that innovative thinking is required in all areas of waste
management, and this could be undermined by excessive reliance on aims and
criteria;

e 2 respondents commented that there may be health or economic reasons for preferring
one solution over another and an unduly narrow definition would be an unnecessary
constraint;

e 2 respondents added that intermediate processes that lead to full recovery of the
waste should also be regarded as recovery operations;

e 1 respondent queried how it would be possible to define energy from waste facilities
as recovery operations if substitution of resources were to be the sole criterion;

e 1 respondent commented that while for example it may be easy to compare the
environmental impact of obtaining energy from waste derived fuels in comparison
with energy from a fossil fuel, the impact of this on investment in renewable energies
should be addressed.

4.6 2 respondents also called for Defra to state explicitly how substitution of resources fits
within the climate change architecture.

4.7 Those in favour of substitution of resources being the sole criterion said that without a
degree of substitution of resources it would be difficult to see how a process could then be
regarded as a recovery operation. They also expressed concerns that if it were not then this
could lead to companies setting up processes that they would claim to be making a product
suitable for substitution only then to landfill that material.

(c) Do you consider that the definition of recovery should be based on the concept of
substitution of resources in the economy as opposed to in a specific plant?

4.8 The majority of respondents were of the view that the definition of recovery should be
based on the substitution of resources in the wider economy as opposed to in a specific plant.
The main reason given for this view was that looking at substitution in a specific plant was too
restrictive and would limit the potential to realise environmental benefits.

(d) Do you consider that the Commission should be enabled to adopt efficiency
criteria by means of comitology — which would have the practical effect of classifying
operations as disposal operations where the efficiency criteria are not met?

4.9 Respondents to this question provided views both on whether the Commission should be
allowed to adopt efficiency criteria via the comitology process and on whether the adoption of
efficiency criteria to classify operations as disposal operations would be sensible.
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4.10 As regards comitology, a majority of respondents felt that the Commission should not
be allowed to adopt efficiency criteria in this manner. Several commented that the process
was not sufficiently transparent to provide the necessary clarity and certainty, and that such
decisions would be best left to individual Member States. Others felt that it would risk breaking
the subsidiarity principle, and that the process might end up producing lower environmental
standards than solutions based on national or local processes. One respondent also felt that the
Commission should not be involved in such a decision at all. Those that were in favour of the
use of comitology in this instance said that common standards would have to be applied across
the EU in order to achieve the goal of an EU standard market in waste and recycling.

4.11 Opinion was divided over whether the adoption of efficiency criteria would be sensible.
Some respondents felt that it would deter sham recovery from low efficiency operations and
would drive higher environmental standards in new facilities. However, others felt that there
were other key factors to be taken into account, and that BREF notes would offer a more
appropriate basis for a transparent decision process. It was also felt that adoption of efficiency
criteria might lead to a situation where recovered materials would be discarded because available
plants would not be able to meet either the efficiency criteria or the conditions attached to
classification as a disposal operation.



Disposal

Question 5: Disposal

5.1 81 of the respondents to the consultation paper provided a specific answer to this
question.

(a) Do you consider it practicable and/or environmentally sound to define disposal as
something that happens only where recovery is not possible?

5.2 Byandlarge, respondents shared the view that it is neither practicable nor environmentally
sound to define disposal as what happens when recovery is not possible. Points made by
organisations against such a definition included the following:

e [t does not take into account whether recovery is economically viable or environmentally
sound,;

e There is a contradiction between Article 5, which states that Member States must take
appropriate measures to ensure that all waste undergoes recovery operations, and
Article 6, which implies that recovery is not always possible; and

e There is a rather perverse logic in defining something by what it is not.

5.3 Amendments proposed included the following:

e That the definition of “not possible” be altered to reflect economic and environmental
considerations; and

e That disposal be defined as an operation where waste does not result in serving a
useful purpose in replacing other resources that would have been used to fulfil that
function, and should include at least the operations mentioned in Annex .

5.4 Finally, some respondents also suggested that life cycle assessments would be useful to
help determine the most appropriate environmental option.

(b) Do you consider that the Commission should be enabled by means of comitology
to add specific operations to the list of disposal operations set out in Annex | where,
despite substitution taking place (i.e. a purported waste recovery operation), the
results indicate that the operation has only a low potential?

5.5 Respondents were mainly against the Commission’s being allowed to add operations to
the list of disposal operations by comitology where there is low potential. There were a variety
of reasons for this, which included:

The perception that comitology is not a transparent process;

The fear that it could put up barriers to certain types of recovery operation and make
recycling/recovery targets less achievable;

The feeling that comitology should only be used for strictly technical decisions; and

Lack of clarity over what “low potential” actually means.

5.6 Those in favour of comitology in this instance were mainly in favour only if certain
conditions were in place, such as if a full evaluation were undertaken and if it were the Best
Practicable Environmental Option (BEPO).
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Question 6: Costs

6.1 75 of the respondents to the consultation paper provided a specific answer to this
question.

(a) Do you consider that an explicit reference to the “polluter pays” principle should be
retained in the revised provision or is this unnecessary?

6.2 Respondents were broadly in favour of a reference to the “polluter pays” principle being
retained. Reasons given for this included:

e That Article 9 as currently drafted does not express what is ‘appropriate’ in terms of
allocation of cost;

e That doing so would help to maintain consistency with other European Directives and
Treaties where the principle is mentioned;

e That it would clarify the purpose of the Article;

* That some NGOs might perceive the Directive as being watered down if it were left
out; and

e That the “polluter pays” principle is more appropriate for certain wastes, such as
lubricants.

6.3 Those not in favour of its being retained mainly felt that as the principle was already well
established there was no need to mention it again.

(b) Do you consider that the application of the “polluter pays” principle should remain
limited to waste disposal or should it be extended to waste recovery?

6.4 Respondents were broadly in favour of the “polluter pays” principle being extended to
recovery. Reasons given for this included:

e \Waste recovery operations cause pollution in the same way as disposal operations and
pose a similar threat to the environment and human health; and

e [t would give incentives to waste minimisation.
6.5 Those in favour of limiting the principle to waste disposal expressed concerns that:
¢ To do so would discourage recovery; and

e The focus on disposal as the principle polluting activity would be lost.

(c) Do you consider that application of the “polluter pays” principle should continue
to apply to “the producer of the product from which the waste came” or should it be
limited to “anyone whose activities produce waste”?



Costs

6.6 Respondents marginally favoured the “polluter pays” principle continuing to apply to
the producer of the product from which the waste came. Those in favour gave the following
reasons:

e Any organisation that gets economic benefit from an activity should bear their share
of the environmental costs;

* Involving producers in this way would help ensure appropriate design of products for
reuse, recycling and recovery;

e Not applying the “polluter pays” principles to the producer or the product would
contradict other producer responsibility legislation, both existing and planned;

e Different approaches may be necessary for different waste streams.

6.7 Those keen to ensure the principle was limited to anyone whose activities produced waste
expressed concerns that:

e No account would be taken of the actions of subsequent holders of the product if the
principle were extended; and

e Extension would make interpretation of the regulations more complex for no real
environmental benefit.
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Question 7: Network of Disposal Operations

7.1 78 of the respondents to the consultation paper provided a specific answer to this
question.

7.2 Responses to this question were evenly divided between those who were comfortable with
a definition of best available techniques (BAT) as defined in the IPPC Directive, and those who
favoured retaining the current wording of “best available techniques 'not entailing excessive
cost’” (BATNEEC).

7.3 Those comfortable with the removal of 'not entailing excessive cost’ often pointed to the
reference to ‘economically and technically viable conditions’ in the definition of BAT in the IPPC
Directive, and commented that there was no fundamental difference between this and BATNEEC.
It was also felt that BATNEEC could in some instances be a brake on the implementation of
improved processes and new technology for waste processing and resource recovery.

7.4 Others gave support to a reference to BAT on condition that:

e ‘available’ should be include economic activity;

e BAT is effective (the IPPC process has often turned out vague, non-binding,
standards);

e The limiting tonnages requirement should remain; and
e A phased approach is adopted to its implementation.

7.5 Those in favour of retaining the reference to costs felt that an implementation of BAT
without this reference would:

e frustrate development by slowing down planning procedures;
e increase pre-development costs significantly and unnecessarily; and

e provide a significant barrier to future investment in recovery operations.



End of Waste

Question 8: End of Waste

8.1 98 of the respondents to the consultation paper provided a specific answer to this
question.

8.2 37% of respondents to the question said they welcomed the provisions of Article 11.
Several added that it would help by removing the stigma attached to the use of waste, and
that secondary products that go through the process should no longer be viewed as wastes.
6 respondents also stated that they felt the current provisions fulfil the Commission’s aims.

8.3 Where respondents had a view as to whether comitology would be appropriate as a
means of adopting the criteria, they were mainly against its use. It was not viewed as being
sufficiently transparent for use in this instance, and several respondents felt it would lead to
greater uncertainty regarding the justification for products being selected, and the criteria
which are applied. Other respondents suggested that existing engineering standard processes
and bodies could determine the quality criteria required instead.

8.4 Respondents raised the following concerns about the provisions:

® |t needs to be ensured that decisions apply equally through all Member States;
e Strong controls should be in place as part of the process;
e The main driver should be the optimisation of resource use; and

e |t should be emphasised that the requirement to have to 'complete a recycling
operation’, or to have 'undergone a complete non-interim recovery operation' is not
appropriate.

8.5 5 respondents suggested that national industry standards could be used where already
adopted by industry. They also suggested that the following waste streams should be considered
via the Article 11 procedures in due course:

e Dredging material;
e Waste soils; and

e Second hand clothing.
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Question 9: Hazardous Waste

9.1 66 of the respondents to the consultation paper provided a specific answer to this
question.

9.2 Roughly 70% of respondents stated that they support the repeal and integration of the
Hazardous Waste Directive (HWD) into the WFD. Only one respondent was opposed, suggesting
it may lead to a lowering of standards. One respondent also welcomed removal of the 3-month
notification period, saying it would help reduce delays and administrative costs.

9.3 Respondents were not as unequivocal in their support for mixing based on BAT. 11 said
that they supported mixing based on BAT, often citing the potential for harm from hazardous
wastes as a reason for a more stringent standard to be applied. A further 2 respondents said the
removal of the requirement to separate hazardous from non-hazardous waste would benefit
the community pharmacy sector However, 8 respondents were in favour of mixing based on
BATNEEC and a further 4 said that BAT should either not be based on BAT at all or simply wasn't
necessary.

9.4 A few respondents also sought clarity on:

* When household waste has the potential to become hazardous;

e Whether mixed municipal waste will be classified as hazardous at any stage before
treatment or disposal; and

e Whether the mixing ban and thus any form of separate collection is intended to apply
to Hazardous Household Waste.



Waste Oils

Question 10: Waste Oils

10.1 62 of the respondents to the consultation paper provided a specific answer to this
question.

(a) Do you consider that the requirement to give priority to the processing of mineral
waste oils by regeneration should be repealed?

10.2 In general, respondents were in favour of the repeal of the requirement to give priority to
the processing of mineral waste oils by regeneration. Of those in favour of repeal:

e 5 commented that regeneration may not now be the most environmentally beneficial
option;

e 5 suggested that a flexible waste hierarchy could be used to determine the most
environmentally beneficial options;

e 3 suggested that life cycle analysis could be used to determine the best environmental
option;

e 3 stated that the current situation has substantially increased the cost of oil recovery
through a reduction of the available markets, but had not brought about a significant
improvement in overall environmental outcomes; and

3 welcomed the simplification of legislation.

10.3 Some respondents did express concerns, however, that repeal would be premature at
this stage, and that the progress of the market in waste oils would be jeopardised. Others
commented that regeneration sits well with the drive towards the recovery of wastes, and that
repeal would lead to a lowering of environmental standards.

(b) Do you consider that the requirement to ensure the collection and handling of
mineral waste oils should be retained?

10.4 There was virtual unanimity that the requirement to ensure the collection and handling
of mineral waste oils should be retained. Reasons that respondents gave for retention of the
requirement included the following:

e 2 suggested that an obligation to ensure the collection and handling of waste mineral
oils would be needed if the requirement to give priority to regeneration were to be
repealed;

e 2 stated that it was required because of the hazardous properties of waste oils; and
e 2 stated that effective collection would ensure that the maximum amount of waste oils
are recovered.

10.5 Only one respondent was against retention of the provision, on the grounds that the
burning of waste engine oils etc. was in their view the most environmentally sound solution.
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Question 11: Permits

11.1 73 of the respondents to the consultation paper provided a specific answer to this
question.

11.2 30 respondents said they were in theory in favour of all permits covering energy recovery
including a condition that recovery of energy takes place with a high level of energy efficiency.
It is broadly viewed as being sensible in a wider context of climate change. However, support
had a variety of conditions attached:

e Standards should be defined, and not be set too high;

e A process of review must be in place, so that the availability of improved technologies
may be taken into account;

e |t should be phased in gradually as a requirement;
e [t should not prevent progress in the development of energy from waste technology;
e |t should not be to the detriment of diversion targets; and
e [t should be balanced with life-cycle thinking and economic considerations.
11.3 15 respondents said they were against the inclusion of such a condition in permits. It was

viewed as self-limiting, unnecessary and excessive regulation, and inappropriate for low risk
operations.



EU-Wide Minimum Standards for Disposal and Recovery Operations

Question 12: EU-Wide Minimum Standards for Disposal and
Recovery Operations

12.1 80 of the respondents to the consultation paper provided a specific answer to this
question.

(a) Do you consider that the responsibility for standard setting in permits for waste
disposal and recovery operations should be transferred to the Commission or should
remain with Member States’ competent authorities to determine on the basis of the
risk posed by each operation?

12.2 43 respondents stated clearly that they were against the responsibility for standard setting
being transferred to the Commission by means of comitology. They felt that the Commission
had not given sufficient justification for such a transfer of responsibility, and that it would be
more appropriate if Member States’ competent authorities determined this on a site-specific
basis. It was also noted that not all Member States are at the same point in terms of standards
of their disposal/recovery operations, and therefore that one size does not fit all. It was however
felt that the provisions might be useful for setting standards for Member States who need to
raise their standards.

12.3 12 respondents were in favour of the use of comitology in this instance, and commented
that if this were not done the outcome would be a Europe-wide imbalance of standards. One
respondent also commented that the British Government view on this matter would potentially
undermine the chances of getting successful agreement on second hand clothes as ceasing to
be waste under Article 11.

(b) Do you consider that the adoption of EU-wide minimum standards for waste disposal
and recovery operations would have (i) a positive or negative environmental impact in
the UK and (ii) a positive or negative economic impact on UK industry/business?

12.4 Respondents mainly took the view that minimum standards were more likely to have a
positive impact on the environment than on UK industry. This however would be dependent on
the level at which the standards are set.

(c) Do you consider that the adoption of EU-wide minimum standards for waste
disposal and recovery operations would have a positive or negative impact on recovery/
recycling targets and landfill diversion rates in the UK?

12.5 15 respondents felt that minimum standards could have a positive impact on recovery/
recycling targets and landfill diversion rates, suggesting that it might help the development of a
market for the efficient use of wastes as a secondary product. 10 felt however that higher costs
on recovery/recycling rates would be the most likely impact, and would lead to an increase in
the cost of recycled products.
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Question 13: Exemptions

13.1 67 of the respondents to the consultation paper provided a specific answer to this
question.

13.2 Respondents raised two main general points on the permit exemption proposals. One was
that Member States should retain the flexibility of exempting low risk beneficial activities from
the need for a permit if they see it as beneficial to do so, and the other was that exemptions
should not be limited to recovery operations. Other points raised were that:

e The existing exemptions for community pharmacies should be retained;

® Registration for exemptions should be as simple as possible; and

e Article 3(4) of the HWD should be incorporated in order to ensure due diligence
towards the environment and human health.

13.3 In addition, two respondents stated they were against exemptions unless it was clear that
the activity is not a waste treatment, and one respondent was against any exemptions for waste
disposal operations.

13.4 Respondents were overwhelmingly against general rules for permit exemptions being
based on BAT. They expressed concerns that:

e |t could add to the bureaucratic burden and expense of community and voluntary
sector operations and other small enterprises; and

e |t would not guarantee that the activities will be carried out in the most environmental
or sustainable way.

13.5 It was also felt that if the operation concerned were low risk there would be no need for
such a requirement.

13.6 The 9 respondents that were in favour of BAT being applied in this instance felt such a
move would bring greater clarity and certainty to what is already currently required.



Registration

Question 14: Registration

14.1 68 of the respondents to the consultation paper provided a specific answer to this
question.

(a) Do you consider that registered establishments or undertakings should be required
to “comply with certain minimum standards” set by the Commission by means of
comitology?

14.2 28 of the respondents to this part of the question were against establishments or
undertakings complying with certain minimum standards. 10 said that they were not convinced
of the need for minimum standards anyway; others felt that standard setting in this instance
was the domain of the Member State. 11 respondents were in favour of minimum standards.

(b) Do you consider that Member States should be required to ensure that their
national systems of waste collection and transport ensures that waste collected and
transported is delivered to appropriate treatment installations?

14.3 Most of the respondents to this part of the question were in favour of Member States
being required to ensure their system of waste collection ensures delivery to appropriate
treatment installations. Several respondents however pointed out that the UK's duty of care
already provides adequate safeguards in this regard.
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Question 15: Waste Management Plans

15.1 66 of the respondents to the consultation paper provided a specific answer to this
question.

(a) What are your views on the need for waste management plans to contain the
information set out in Article 26(3)(a)-(h) of the revised WFD?

15.2 Opinion here was divided equally between those who shared the Government'’s concerns
over there being little net benefit to this change and those that did not see any problem with
the Commission proposals.

15.3 Those that were in favour of the Commission proposal argued that Article 26 would
encourage a consistent UK wide approach and ensure sustainable development, investment
and continuing prosperity in the future. They also suggested that the information requested
in Article 26 was basic data required for any such application anyway, and as such would
not be too onerous. This claim was disputed by those against the proposal, who felt it was
overly prescriptive, overly complicated and inconsistent with subsidiarity. 26(3)(g) and (h) were
in particular viewed as problematic, and it was also pointed out that there was a potential
duplication of effort with the Soil Framework Directive in relation to 26(3)(d).

(b) Do you consider that the revisions proposed would benefit the environment and
human health or result in the imposition of administrative burdens and costs without
a commensurate benefit to the environment and human health?

15.4 27 of the respondents to this part of the question were of the opinion that the proposed
revisions would result in the imposition of administrative burdens, as opposed to 13 who felt it
would represent a benefit to the environment and human health.

15.5 Those who took the view that the proposals represent an administrative burden argued that
they would increase operating cost and divert resources from more worthwhile activities aimed
at fulfilling the objectives of the Directive. The monitoring and planning requirements attached
to investing in wastes management (most notably through PFI) were viewed in particular as
being excessively onerous. The Government were also asked to argue against proposals that
don't have such a benefit.

15.6 Those who felt it would represent a benefit argued that more comprehensive data and
assessments should lead to better waste management planning. Others argued that the
associated burdens and costs should achieve a defined measurable benefit to the environment
and human health, before they are enacted.

(c) Do you consider that the revisions proposed would help to fulfil the revised WFD’s
objectives or divert resources from the fulfilment of those objectives?

15.7 Respondents to this part of the question had three different viewpoints. 4 respondents
felt it would help achieve objectives and argued that it would introduce a requirement to ensure
that all waste is clearly accounted for and management techniques are of the highest standard.
5 however felt it would divert resources away, and a further 5 were unclear as to what effect
they would have.



Waste Prevention Programmes

Question 16: Waste Prevention Programmes
16.1 79 of the respondents to the consultation provided a specific answer to this question.

(a) Do you consider that Member States should be required to assess the opportunities
for taking all 16 of the measures set out in Annex IV to the revised WFD?

16.2 Respondents were generally in favour of assessing opportunities for taking all 16 of the
measures set out in Annex IV. 36 respondents answered yes to this question, as opposed to
13 who said no.

16.3 Several respondents who were in favour of assessing all of the measures in Annex IV made
very clear, however, that ‘to assess’ does not mean ‘to implement’. It was commented that
not all measures should be implemented by all Member States, and that a degree of flexibility
was needed in implementation. Nevertheless, respondents were clearly of the view that such
measures would have a beneficial impact on the promotion of reuse of non-waste. Some were
also in favour of setting targets, such as implementing at least 10 of the measures within
3 years.

16.4 Those that were not in favour argued that to do so would be too prescriptive, and that
other approaches, such as a multiple interventionist approach throughout the process chain,
would be likely to be more effective.

(b) Do you consider that the Commission’s proposals will fulfil their aim of breaking
the link between economic growth and the environmental impacts associated with
the generation of waste?

16.5 Responses to this part of the question were divided almost equally between those that felt
the proposals would break the link between economic growth and the environmental impacts
associated with the generation of waste, and those that did not. 9 respondents said they felt it
would and 8 said they felt it would not.

16.6 Those that felt it would argued that the proposals would be most effective if they were
introduced as part of a wider process aimed at changing society’s attitude to waste hoped that
this will make waste production socially unacceptable. Others argued that it would work best if
Member States were to take on board a commitment to waste minimisation.

16.7 Those that argued that it would not felt that without effective waste minimisation
strategies pursuing challenging targets the proposals would not work. Others argued that no
measures concentrating solely on waste management would do so and holistic measures were
much more likely to be successful.

(c) Do you consider that the Commission’s proposals will prove beneficial in terms of
waste prevention and the meaningful measurement of progress in waste prevention or
resultinthe imposition of administrative burdens and costs without such commensurate
benefits?
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16.8 A slight majority of respondents to this part of the question felt that the proposals
were more likely to be burdensome than beneficial. 12 respondents argued they would be
burdensome, whereas 10 argued they would be beneficial.

16.9 Those who felt the proposals would be burdensome argued that some measures may not
be applicable to the UK, and that this represented an exercise in micro-management by the
Commission. Others argued that it might be more productive to share best practice between
Member States, and sponsoring meetings at which case studies and other examples of successful
waste prevention programmes can be discussed.

16.10 Those who felt the proposals would be beneficial mainly argued that they would give
strong support to waste prevention in the revised Directive. They did however also make clear
that they would only really be effective if used proportionately.



Inspections

Question 17: Inspections
17.1 64 of the respondents to the consultation provided a specific answer to this question.

17.2 23 of the respondents stated they were comfortable with the Commission proposal for
competent authorities’ inspections of collection and transport operations to cover the origin
and destination of all waste (i.e. hazardous and non-hazardous) collected and transported. Only
15 respondents said they found it excessive. 2 respondents also argued that flexibility would be
best from a regulatory point of view.

17.3 Those that were comfortable with the proposal said they thought it would both prevent
false declarations of hazardous waste and improve the quality of information about waste
flows. It was also argued that it would ensure that all such processes meet relevant standards
for the protection of the environment and human health, as well as help reduce the number of
‘cowboy’ operators.

17.4 Those that argued it was excessive said it was unnecessary and unworkable. The
Environment Agency also argued that it would be best to seek flexibility in programming both
the frequency and the nature of inspections in order to extract most value from regulation.
Finally, a number of respondents said they were in favour of the requirement being in place for
hazardous waste, but not non-hazardous waste.
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Question 18: Municipal Solid Waste Incineration
18.1 77 of the respondents to the consultation provided a specific answer to this question.

(a) Do you consider that the application of an energy efficiency threshold for municipal
incinerators could generate both economic and environmental benefits and facilitate
achievement of the targets for diversion from landfill?

18.2 Where respondents replied on the issue of whether the application of an energy efficiency
threshold would generate economic and environmental benefits and facilitate achievement of
landfill diversion targets, they mostly felt there would be benefits.

18.3 However, respondents also answered the wider question of whether they viewed
incineration as recovery. The opinion of stakeholders was divided on this issue. 9 respondents
said they felt it was beneficial to view incineration as recovery, that it would be a positive
step towards wastes being regarded as resources, and that criteria should be developed for
all operations covered by WID. A similar number also argued that incineration should not be
recovery, and that energy from waste criteria should be opposed. 6 said they felt the application
of energy efficiency criteria should only be applied to new incinerators.

(b) What are your views on the efficiency threshold and the formula proposed by the
Commission - is the proposal practicable and is the proposed threshold set at the right
level or too high or too low?

18.4 A majority of respondents to this part of the question (13) said they viewed the proposed
threshold as too high, and that it would exclude nearly all the EfW plants currently operating in
the UK. 3 felt that it was at the right level, and none thought it was too low. 1 respondent also
argued that the formula was not appropriate for incinerators of municipal solid waste.

(c) What do you consider will be the practical implications for the UK of classifying as
recovery operations municipal waste incinerations which meet the proposed energy
efficiency threshold?

18.5 Respondents to this specific part of the question came up with a range of both positive
and negative practical implications. Respondents were generally more positive than they were
negative.



Municipal Solid Waste Incineration

18.6 Among the positive impacts respondents came up with were the following:

An increased rate of development of municipal waste incineration, especially for
CHP;

A potentially increased generation of renewable energy;

An increased impetus given to the development of efficient municipal waste
Incinerators;

A reduction in the overall cost of achieving the targets for reducing landfill, and an
extension in the life of existing landfills;

A reduction in the reliance on fuels as a source of energy; and

An establishment of the position of municipal waste incineration, and waste
management as a whole, as being about resource management as opposed to waste
management.

18.7 The range of negative impacts respondents came up with included the following:

A decrease in the public acceptability of such schemes;

A further undermining of the confidence of local people in the government and the
regulatory system;

Potentially major cost implications to modify the facilities in order to meet energy
standards;

Manufacturers developing products and packaging would feel less pressure to aim for
fully recyclable outputs;

An undermining of the case for recycling and quality in material recovery; and

A potential increase in waste imported to the UK for incineration, which would not be
in the UK’s environmental interests.
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Question 19: Subsidiarity and Proportionality
19.1 52 of the respondents to the consultation provided a specific answer to this question.

19.2 Opinion was evenly divided between those that felt that the revised WFD complied with
the aforementioned principles, and those that did not.

19.3 Where respondents felt they did not, they cited the following most often as examples of
where they did not:

e The requirement for permits covering energy recovery to reach a high level of energy
efficiency;

e Minimum standards;

e The requirement for general rules for exemptions to be based on BAT;
e The registration provisions for professional collectors;

e The waste management plan requirements;

e The waste prevention programme requirements; and

e The requirement for competent authority inspections to cover the origin and destination
of all waste.



Objectives of the Revised WFD

Question 20: Objectives of the Revised WFD

20.1 56 of the respondents to the consultation provided a specific answer to this question.
A majority of respondents (30) felt that the revised WFD did not fulfil the objectives set by
the Commission, against 25 who felt it did.

20.2 Those who felt it did not fulfil the objectives set gave the following reasons amongst
others:

e The definition of waste undermines waste prevention activities;

e Far too much control is retained by Commission;

e Unsatisfactory justification has been given for some of the measures;

e The distinction between waste and by-products is still unresolved;

e The timescales are too ambitious;

e There is a lack of focus on climate change mitigation;

e [t ignores costs;

e Comitology as a decision-making process creates uncertainty and concern;

e The aim of reducing and preventing waste production is not recognised clearly; and

e [t contains almost nothing that will promote recycling.
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Question 21: Partial RIA
21.1 52 of the respondents to the consultation provided a specific answer to this question.

(a) Do you consider that the costs and benefits of the proposals have been accurately
assessed?

21.2 Those that provided a response to this part of the question were by and large of the
view that a fair and accurate assessment had been given and it was helpful in identifying
costs. However, a few respondents commented that the assessment was too complex to easily
understand.

(b) If not, what evidence are you able to provide in support of your view that the costs
and benefits have not been accurately assessed?

21.3 Respondents felt that the following had not been factored into the assessment:

e The benefits obtained from Commission proposals being improved in scope and
ambition;

e The economical and environmental consequences of such changes and the impact any
such changes might have on existing Directive;

e The costs for transporting of waste;

e The environmental and social benefits and business opportunities;

® The provenance of the basis for the figures;

e An assessment of how the revised Directive will impact on dredging operations;

e An assessment of the impact of waste management controls on unexcavated
contaminated soil; and

e A specific consideration of construction and the problems caused by the definition of
waste in a construction context at a European level.

21.4 It was also pointed out that the RIA has been constructed using significant extrapolation of
current costs, and that this could lead to substantial inaccuracies in cost savings or administrative
savings which may be unachievable.



Other Issues

Other Issues

22.1 The following among others were suggested as further points to consider:

® A welcoming and support the undertaking of more research on life cycle analysis and
a suggestion it could be introduced gradually according to progress on research;

e A proposed new Recital 23 as follows: “in the light of the acknowledged significant
European market for by-products and their recognised environmental benefits deriving
from increased resource efficiency, the scope of the waste definition should be clarified
to exclude by-products”;

e The existing article on the proximity principle should be maintained to make sure
that the proximity principle is applied whenever there is a minimum level of disposal
involved in the operation chain to reduce all the external costs (energy consumption,
noise, landscape deterioration) of waste transports;

e In order to encourage the development and support of small to medium enterprises
the Commission should take every opportunity to promote and support local small
scale waste management solutions;

e The Commission should ensure any transference of materials to different legislative
permitting systems, such as IPPC, does not have a negative impact on small scale
facilities; and

e The use of language within the WFD and its lack of congruency with other immediately
relevant Directives causes problems.
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