CONSULTATION ON A PROPOSED EXTENSION TO THE IMPLEMENTATION DATE FOR THE CONNECTION AND USE OF SYSTEM CODE (CUSC)

This consultation is in response to requests recently received from certain generators, which will be bound by the CUSC. They have requested that the CUSC, which was designated on 25 June 2001 for the purposes of Condition 10F of the National Grid Company’s licence and is currently due to come into effect on 18 July 2001, be brought into effect instead on 18 September 2001. Such an extension would require a further use of the Secretary of State’s power under section 15A of the Electricity Act 1989 as amended by the Utilities Act 2000 (the ‘NETA power’). Views are invited by 13 July on the impact and merits of an extension to the implementation date.

Background on CUSC

The CUSC Framework Agreement will provide a new contractual framework for connection to, and use of, NGC’s high voltage transmission system in England and Wales. The CUSC and the CUSC Framework Agreement will replace the existing contract, the Master Connection and Use of System Agreement (MCUSA), its Supplemental Agreements and certain ancillary services agreements. Most immediately, the CUSC is necessary to enable the industry (through its elected panel) and following the consultative process required by licence and set out in the CUSC, and NGC (with the consent of Ofgem) to make changes to access arrangements to facilitate or give effect to changes to the New Electricity Trading Arrangements (NETA) rules. In addition CUSC would provide a route through which new transmission access and losses arrangements could be implemented. Ofgem is currently consulting on proposals for new transmission access and losses arrangements.

In December 1999, Ofgem issued a document which highlighted the need to review arrangements for use of NGC’s transmission system under NETA. In particular, Ofgem was concerned that the procedures for modifying the MCUSA and its Supplemental Agreements were slow and cumbersome. There was concern that this inflexibility could delay the introduction of a new regime for transmission access and prevent the full benefits of NETA from being realised. Ofgem was also concerned that there was a lack of clarity in the process for resolving disputes relating to the MCUSA and its Supplemental Agreements.

Ofgem proposed that the MCUSA and its Supplemental Agreements, together with the Ancillary Services Agreements (to the extent relating to Mandatory Ancillary Services) should be replaced by a CUSC which would have a flexible governance structure similar to that envisaged for the Balancing and Settlement Code (BSC) and which would clarify the appropriate route for the resolution of disputes.

The majority of respondents to the December 1999 document supported change to the MCUSA and its Supplemental Agreements in order to introduce more flexible governance arrangements for the MCUSA. In the light of those responses, Ofgem/DTI decided to proceed with the introduction of the CUSC.

In February 2000, Ofgem/DTI published a consultation document setting out proposals on the licence conditions required to introduce NETA. In that document, Ofgem/DTI stated that the interactions between the CUSC and the operation of NETA were such that it was appropriate to introduce the CUSC licence conditions by use of the ‘NETA power’ that was expected to be conferred on the Secretary of State through the Utilities Act 2000 (the Utilities Act). In March 2000, Ofgem/DTI published a consultation document on the form and content of the CUSC.

The March 2000 document also set out Ofgem/DTI’s initial views regarding the necessary changes to NGC’s licence for the implementation of the CUSC. These proposed modifications included the introduction of a new licence condition requiring NGC to develop, be party to and comply with a CUSC that must be designed to meet set objectives. In addition, a number of changes were proposed to the existing conditions 10, 10A, 10B and 10C of NGC’s licence, which contain provisions relating to connection and use of system. The March 2000 document also proposed the inclusion of a new condition in the licences of generators, distributors and suppliers requiring them to be party to, and comply with the CUSC.

The March 2000 document was followed by a further Ofgem/DTI document published in June 2000, which included the detailed drafting of the proposed new CUSC conditions. The August 2000 document considered responses to the March and June 2000 documents as regards the scope and content of the CUSC and licence changes required to implement the CUSC. It set out Ofgem/DTI's proposals in relation to the key areas of the CUSC (governance, disputes and codification). The document contained revised drafting of the proposed CUSC licence conditions. In the document, Ofgem/DTI asked NGC to draft a CUSC in accordance with the proposals which it set out and consult with the industry and other interested parties on this drafting. 

NGC produced an initial draft of the CUSC documentation in September 2000 and this was posted on its website with an accompanying consultation document. MCUSA signatories and other interested parties were informed and invited to participate in a number of working groups sessions which took place from October to December 2000. Ofgem attended all working group sessions and received copies of all representations made during the course of NGC’s consultation.

Following NGC’s consultation, on 19 December 2000, NGC provided Ofgem/DTI with its revised draft CUSC which it also published on its web site. During the course of NGC’s consultation on the draft CUSC, the potential need to make a number of changes to the proposed licence conditions was identified. In response to this, Ofgem/DTI issued the December 2000 document, identifying these potential changes and invited comments from the industry and other interested parties as to the desirability and effectiveness of the proposed changes.
In February 2001, Ofgem/DTI published a consultation document setting out its initial views on the content and structure of the draft CUSC and invited responses. In May 2001 Ofgem/DTI published its conclusions document setting out its conclusions in respect of the form of the CUSC to be submitted to the Secretary of State and the associated licence conditions.

Further use of the Secretary of State’s power under section 15A of the Electricity Act 1989 as amended by the Utilities Act 2000 (the ‘NETA power’)

The CUSC with its flexible governance arrangements will facilitate the operation of the new electricity trading arrangements. It was therefore considered that the CUSC could be introduced by the ‘NETA power’ in the Utilities Act. The ‘NETA Power’ can only be used where the Secretary of State considers it necessary or expedient to do so for the purposes of implementing or facilitating NETA. Section 15A(2) of the Electricity Act 1989 provides that the power to modify licence conditions includes power to make modifications relating to the operation of transmission systems. Having regard to the principal objective and duties under section 3A of the Electricity Act 1989, if it proves necessary or expedient to extend the implementation date, in the light of consultation responses, the Government would achieve the change through a further use of the ‘NETA power’. The Secretary of State would amend the coming into force date of the licence modifications, which oblige licensees to comply with the CUSC and be parties to the CUSC Framework Agreement. 

The Government is aware that, depending on the commercial positions of individual companies, an extension to the implementation date could have different financial impacts. Furthermore, it is necessary to consult in advance of an exercise of the NETA power. Therefore the Secretary of State proposes to consult for a short period on the proposal that the CUSC implementation date be extended from 18 July 2001 to 18 September 2001.

If, in light of the consultation, the Secretary of State decides to extend the implementation date she will sign documents to modify the documents signed on 25 June 2001 in order to change the date on which the licence modifications are to come into force from 18 July 2001 to 18 September 2001.

Arguments for and against an extension

Two main arguments have been put forward for extending the implementation date. It has been argued that companies need longer to check the consistency and accuracy of CUSC and associated documentation before CUSC is implemented. It has also been argued that until it is clearer how the proposals on transmission access and losses are going to be handled in the light of Ofgem’s latest consultation, it would be undesirable to effect a change to the contractual framework governing transmission.

On the first issue, an appropriate consultative process was followed prior to the designation of the CUSC that allowed companies the opportunity to propose changes. However given the period of industry change that has occurred recently, the DTI does not envisage policy objections to a short extension to the implementation date which would provide a longer opportunity for companies to check and prepare relevant documentation.

DTI notes however that it should not be necessary to make further changes to CUSC before it is implemented. One of the main benefits of CUSC is the establishment of a process to enable those bound by the Code to effect changes to the Code. Therefore although an extension could allow time for companies to check documentation and prepare change proposals, it is not necessary, given the extensive consultation undertaken to date, to allow an extension in order to allow for further changes to the CUSC (which has in any case already been designated). 

On the second issue of transmission reforms it is important to keep in mind the need for CUSC independently of its role in implementing these reforms. It is not therefore desirable to extend the implementation date indefinitely or make it dependent on progress with consultations on transmission reform.

Ofgem issued a consultation document in May 2001 concerning Transmission Access and Losses under NETA. The CUSC process (required by licence and set out in the CUSC) again would require consultation with all interested parties prior to Ofgem making any decision on proposed changes. That said, an extension of two months to the implementation date would also provide a period during which Ofgem and interested parties can continue discussions on transmission reform.

The CUSC was introduced through the use of the ‘NETA power’ to facilitate the operation of the new electricity trading arrangements in a manner that MCUSA could not. There may be costs associated with an extension to the CUSC implementation date. The MCUSA contains a wide range of industry contracts including certain mandatory service provision contracts. These contracts can only be altered through a modification to the MCUSA which is inherently difficult – in part reason for the introduction of CUSC. DTI understands that a number of market participants have existing concerns surrounding some existing contractual relationships (which will be codified within the CUSC). Delaying the implementation of the CUSC may result in these companies suffering financially as it is unlikely that they will be able to successfully initiate and complete any change under the existing governance arrangements during a two month extension.

The Secretary of State invites comments on the merits and likely consequences of the use of the NETA power to extend the CUSC implementation date from 18 July to 18 September. 

Views invited

The DTI invites views from all interested parties as to the proposed extension. Responses to the document should be sent by 13 July 2001 to:

Jeffrey Barretto

Energy Policy Directorate

Department of Trade & Industry

Room  2119

1 Victoria Street

London  SW1H 0ET

Or sent by e-mail to jeffrey.barretto@dti.gov.uk 

Or sent by fax to 020 7215 2867

