RecordKeeping – Addendum to Winter 2008 issue 


FREEDOM OF INFORMATION UPDATE  
FOI Publication Schemes

ICO issued a draft model publication scheme in November, together with sector-specific definition documents giving guidance on what each class is intended to include. The deadline for comments on the draft has now passed. Final documents are due to be issued by 31 March and new schemes must be in place by 1 January 2009. See  

http://www.ico.gov.uk/Home/what_we_cover/freedom_of_information/new_publication_scheme.aspx 

Recent Information Tribunal decisions

A couple of recent Tribunal decisions have addressed issues in an interesting way. 

· In the Rhondda Cynon Taff County Borough Council case (EA/2007/0065, at http://www.informationtribunal.gov.uk/Documents/decisions/decision_RhonddaCynon_website.pdf ), the Tribunal looked at the meaning of Environmental Information Regulation 6(1) and at how the exemption at FOIA s 21 (information already reasonably accessible) might apply when the requested information is environmental information. The Tribunal decided that FOI and EIR are not mutually exclusive access regimes but run in parallel. The obligations they place are slightly different: under FOIA s 1(1)(b) the obligation is to communicate information to the applicant whereas under EIR Regulation 5(1) the obligation is not to communicate environmental information but to make it available on request. FOIA s 21 can be claimed for environmental information if the information is reasonably accessible to the applicant - because of FOIA s 21(3) – but it must be reasonably accessible through the authority, e.g. by using internet facilities in its public library. It is a complex decision but does seem to offer some reassurance to archivists seeking to rely on FOIA s 21 for environmental information.

· In the Yorkshire Forward case (EA/2007/0058, at http://www.informationtribunal.gov.uk/Documents/decisions/harcupFinalDecision_050208.pdf ) the Tribunal considered whether the names of delegates at an event constituted personal data and whether they should be disclosed under FOI. On the first issue, the Tribunal considered itself bound by the Court of Appeal judgment in the Durant case and concluded that an attendance list lacked the Durant criteria of biographical significance and focus. It also commented, in relation to sole traders, that ‘a person who chooses to trade under their own name can have no claim to privacy which would prevent the business being referred to by that name; and to suggest that third parties should hesitate before referring to a business trading in the name of the proprietor seems to us to impose a wholly uncalled for and undesirable restriction on the flow of information. Applying the factors in Durant, where the information in question is the name of a business, the focus of the information is on the business, not the individual proprietor; the name of the business is not personal data.’ On the second issue, the Tribunal concluded that if the names of those attending an event were, after all, personal data, disclosure of the names of individuals, as opposed to the organisations they represented, would be difficult to justify against Schedule 2 because the needs of the applicant could be met by provision of organisations’ names alone. 

Tool for assessing records management against the FOIA s 46 code

We have commissioned an Excel spreadsheet as a tool to augment, if not replace, the self-assessment workbook currently on our website. It is based on the records management code but also includes some additional questions that are thought to add value. The tool is currently being trialled by a number of local authorities within the South West Region and our intention is to publish it on our website if the feedback is good. One significant feature of the tool is that it auto generates a risk assessment. It takes about 3 hours to complete.

And finally, a reminder about copyright ……

The advice provided by the Ministry of Justice is that provision of a copy of a document in response to an FOI request is not a breach of copyright. However, the applicant does not thereby acquire the right to publish or otherwise re-use that document. Copyright law still applies and the necessary permission should be obtained for anything that is not covered by fair dealing - non-commercial research and private study. Applicants should be warned of this when copies of documents are being provided in response to FOI requests.
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