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Consultation on the deprivation of liberty safeguards code of practice and regulations

List of questions for response

We would welcome responses to the following questions set out in this consultation paper. Please email your completed form to: safeguardsconsultation@guardianship.gsi.gov.uk, or fax to: 020 7664 7165. Thank you!

Draft Addendum to the Mental Capacity Act 2005 Code of Practice: Deprivation of Liberty Safeguards

Question 1. We would welcome general comments on whether this Code will give Primary Care Trusts, Local Health Boards, Local Authorities and hospital and care home managers clear guidance on how to deliver the deprivation of liberty safeguards and how it could be improved (specific drafting suggestions and general comments on format, style and ordering would be welcomed).

Comments:          

Question 2. Will the guidance give the assessors in the deprivation of liberty safeguards process a clear understanding of their role and how they should fulfil it? If not, how could the guidance be made clearer?

Comments:          

Question 3. Has the information in the Code for service users, family, friends and informal carers been presented in a clear and helpful way? Has the correct balance been maintained between the best interests of the individual and the importance of involving family and carers in decision-making?

Comments:          

Question 4. Is the role of the Court of Protection in the operation of the deprivation of liberty safeguards clear? If not, how could the guidance be made clearer?

Comments:          

Question 5. Are the roles of IMCAs and relevant person’s representatives in the operation of the deprivation of liberty safeguards clearly expressed? If not, how could the guidance be made clearer?

Comments:          

Question 6. Is there sufficient guidance in the Code for the commissioners of care? If not what additional points need to be made?

Comments:          

Question 7. Does the Code address the necessary practical points relating to care planning? Are there links to other guidance that need to be made?

Comments:          

Question 8. Is there sufficient guidance on the review process and, if not, how could the guidance be made clearer?

Comments:          

Question 9. It is not possible to give a definition of deprivation of liberty in the Code because it is defined by judgements of the Courts. Is the summary of case law and list of factors to be taken into account helpful? If not, how could it be made clearer?

Comments:          

Question 10. Is the guidance on how to avoid deprivation of liberty useful? How could it be strengthened?

Comments:          

Question 11. Is the description of the inter-relationship between the deprivation of liberty safeguards and detention under the Mental Health Act 1983 clear? If not, how could it be made clearer?

Comments:          

Question 12. This Code will initially be a standalone document, to be used alongside the main Mental Capacity Act 2005 Code – are the links to the Main Code clear? Should it remain as standalone or would it be more appropriate to integrate it into the main Code when that is reviewed?

Comments:          

Question 13. The Impact Assessment is intended to cover issues arising from the draft Code. Have we covered all of the significant areas of impact of the deprivation of liberty safeguards? Do you have additional evidence to submit? Would you propose changes that would have a positive impact on equality or which would reduce burdens? We would be particularly interested in any comments on ways in which the draft Code may impact adversely on people because of their age, disability, race, religion and belief, gender or sexual orientation, and on any ways in which it could be used positively to promote equality.



Comments:          

Mental Capacity (Deprivation of Liberty: Eligibility, Selection of Assessors, Assessments, Requests for Standard Authorisations and Disputes about the Place of Ordinary Residence) Regulations 2008

Question 14. Do you support the general eligibility requirements for assessors? (These eligibility requirements need to be read in the light of paragraph 129(2) of schedule A1 to the Mental Capacity Act 2005, which requires the supervisory body to select an assessor who is both eligible to carry out that assessment and suitable to carry out the assessment having regard to the type of assessment and the person to be assessed). If not what changes would you propose?

Comments:          

Question 15. Do you support the professional qualifications and experience required for mental health, best interests and mental capacity assessors (regulations 4,5,6)? If not, what changes would you propose?

Comments:          

Question 16. Do you support the exclusions to who can be an assessor in regulations 7 and 8? If not, what changes would you propose? Given these exclusions, and any others you wish to propose, what are your views on the issues for supervisory bodies in identifying suitable assessors?

Comments:          

Question 17. Are the time-frames in regulations 9 and 10 appropriate and practicable given the nature of the assessments to be carried out?

Comments:          

Question 18. The aim of regulation 12 is to promote both the quality and the timeliness of the assessment process by ensuring that the supervisory body has the necessary information to appoint the right assessors and that the assessors have the information that they need to carry out the assessment. Do you agree with the proposed information to be provided with an application? Would you suggest any changes?

Comments:          

Question 19. It is the government’s intention, as far as possible, that assessors should be used who are based where the person currently is. This will mean in some cases that a supervisory body uses assessors from another area, rather than sending assessors to travel to the place where the person is receiving care. Therefore, the assessment workload will need to be reflected in the allocation of funding. We are considering how this should be done and currently favour the allocation formula used for the Independent Mental Capacity Advocacy service for this purpose too. Do you agree with this approach? If not what formula would you propose?

Comments:          

Question 20. These regulations also cover what should happen if the local authority that receives an authorisation disputes that it should be the supervisory body. The aim of the regulations is to ensure that this does not delay the assessment process. Do you consider that the arrangements in regulations 13 to 15 will be practical and workable?

Comments:          

Mental Capacity (Deprivation of Liberty: Appointment of Relevant Person’s Representative) Regulations 2008

Question 21. Do you support the eligibility criteria in regulation 5 for appointment as the relevant person’s representative? If not, what changes would you propose?

Comments:          

Question 22. Do you support the requirements for appointing the representative in regulations 4 and 6-13, read with the guidance in chapter 4 of the draft Code? If not what changes would you propose?

Comments:          

Question 23. Do you support the requirements in regulation 14 for terminating the appointment of a representative?

Comments:          

Question 24. The Impact Assessment is intended to cover issues arising from the draft statutory instruments. Have we covered all of the significant areas of impact of the deprivation of liberty safeguards? Do you have additional evidence to submit? Would you propose changes which would have a positive impact on equality or which would reduce burdens? We would be particularly interested in any comments on ways in which the draft statutory instruments may impact adversely on people because of their age, disability, race, religion and belief, gender or sexual orientation, and on any ways in which they could be used positively to promote equality.



Comments:          
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