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Dear Insolvency Practitioner

Attached is a special edition of Dear IP which pdas guidance on SIP16 (Pre-packaged
sales in administrations).

The guidance, produced in consultation with thedgacsed Professional Bodies, has
been framed in the light of The Service’'s expegent reviewing SIP 16 disclosure
information during the course of 2009. | hope tlyatu find the guidance useful n
ensuring that your SIP16 disclosure statementgeaditors provides them with a detailed
explanation and justification of why pre-packagates are undertaken.
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14. Statement of Insolvency Practice 16 — Guidander Insolvency
Practitioners

The following guidance has been produced in coasalt with the Recognised
Professional Bodies (RPBs) and has been issudtlitsalvency practitioners by the
Insolvency Service. The guidance has been frametthe light of The Service’'s
experience of reviewing SIP 16 disclosure informmatduring the course of 2009.
The purpose of the guidance is to assist pracét®m complying with the disclosure
requirements of Statement of Insolvency Practid®)(36 when undertaking pre-
packaged sales in administrations. The RPBs haaretbés guidance and have agreed
to have regard to it when considering possibleufag to comply with SIP 16 by
practitioners licensed by them.

INTRODUCTION

Practitioners are reminded that the key principl8I& 16 is contained in Paragraph 8
of the SIP:

It is important that [creditors] are provided with a detailed explanation
and justification of why a pre-packaged sale was wutertaken, so that they
can be satisfied that the administrator has acted ith due regard for their
interests.

Practitioners should note that the experience efltisolvency Service in reviewing
SIP 16 statements submitted shows that giving at sheponse to the bullet point
disclosure requirements listed in paragraph 9 efSH° alone is unlikely to provide
the detailed explanation and justification requibgdoaragraph 8.

Practitioners should aim to provide sufficient imf@mtion to ensure that creditors do
not need to ask further questions of the practiabout the justification for the pre-
packaged sale and details of it.

Practitioners should satisfy themselves that thiermmation disclosed provides the
detailed explanation and justification requiredshibuld be remembered that not all
creditors will be familiar with the trading actiigs of the company and they may be
unaware that the company has been experiencingdiadifficulties. Sufficient
background information should be provided for d@di to be able to ascertain the
context in which the practitioner has been appdintecluding following:

* What the company did

* What financial pressures the company was undettang@rimary cause of the
company’s insolvency

* In the case of a qualifying floating charge appoient how the company was
in default and in all other cases why the compaag imnsolvent
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* Where relevant, why the pre-packaged sale has bsed as a vehicle for
some form of corporate restructuring (e.g. debifgguwaps etc.)

* Any issues which have necessitated a speedy s#he aksets / business.

In some situations practitioners may consider itasirable to disclose certain
information (e.g. because it might hamper furthealisations and thus not be in the
interests of creditors). Specific provision is raddr this in paragraphs 10 and 12 of
the SIP; however, where information is being witbhithe reason for this should be
disclosed in all but the most exceptional of situzt.

TIMING

Paragraph 11 of the SIP provides that unlessiihpacticable to do so the relevant
information should be sent with the first notifiicat to creditors.

One of the fundamental purposes of the SIP is tkeniteclear to creditors at an early
stage why a pre-packaged sale has been carriedghort]y following appointment,
and that the practitioner has acted with regarthéir interests. This purpose would
be defeated if the SIP 16 disclosure was simplgeancluded in the administration
proposals several weeks after appointment.

It is expected that in the majority of cases SIPirfférmation should be sent to
creditors within a few days of the practitionerjgpaintment or upon completion of
the sale.In all but the most exceptional of cases SIP 16anhation should be sent
to creditors within 14 days of the completion ofetlsale. If practitioners have been
unable to meet this requirement they should expfanreasons for the delay in their
disclosure.

The convenience of the practitioner should not bector in considering what may be
impracticable and a failure to have collated thermation or undertaken adequate
preparatory work will not justify late disclosure.

It is envisaged that practitioners will be collagtithe requisite information from the
moment the decision to execute a pre-packagedsstken to enable them to provide
the information to creditors in accordance with tineescale above.

GUIDANCE ON SPECIFIC DISCLOSURE REQUIREMENTS

The following three requirements of paragraph 9tleé SIP relate to how the
practitioner became involved in the negotiationsd ahe marketing activities
undertaken, which led to the pre-packaged sale.iffioemation provided should be
sufficient to enable the creditors to readily umstiend the extent of the work
undertaken by the practitioner before their appoerit as administrator and the
process that led to the decision to sell to theteasd purchaser.
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The source of the practitioner’s initial introduction

The name of any introducer and their relationsbithe company and/or the directors,
and the circumstances leading to the referral, farmntegral aspect of the detailed
explanation required for creditors to understareldincumstances leading to the pre-
packaged sale and the context in which the praogti became involved. These
details should, therefore, be disclosed undertbaling.

Practitioners should also disclose ttege of their formal engagement by the company
when detailing their involvement.

The extent of the practitioner’s involvement priorto appointment

Sufficient information should be provided by préotiers to identify any previous
relationship between the practitioner (which showmicdude the practitioner’s firm)
and the company and/or directors.

Many creditors will have only a limited understamgli of formal insolvency
proceedings and an explanation that the practitjora the directors, has undertaken
the sale negotiations with the prospective appantnof an administrator in mind,
may help to avoid misunderstandings.

Any marketing activities conducted by the company ad/or the practitioner

In order for creditors to understand the circumstanleading to the pre-packaged
sale, the practitioner should disclose detailshef firocess that led to the decision to
sell to the eventual purchaser. It is recognised the degree of marketing will vary
on a case by case basis and that practitionershavé considered many factors in
reaching the decision to conduct any marketing @seror, in some cases, not to
market the business.

Details of the nature of any marketing activitieattwere carried out by the company
and/or practitioner should be provided or altew&dyi an explanation provided as to
why it was decided not to undertake any marketihfigthe business was marketed,
and a number of expressions of interest and/orffieere received, it is important
that summary information about the outcome ofrtiaeketing (such as the number of
offers received, the range of consideration offexed the fact that the best offer was
accepted) are disclosed, so that the outcome ah#rketing exercise is clear.

INFORMATION REGARDING ASSETS

The following three requirements of paragraph $hef SIP relate to the description,
valuation and sale of the assets of the comparys imformation should be disclosed
showing the various categories of assets of thepaosnin a comprehensible format,
so as to allow the creditors to readily understdmavalues of the assets within the
company and how these have been sold.
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Any valuations obtained of the business or the undlying assets

Practitioners will be aware of the importance ofwng that independent valuations
are carried out wherever possible. The level thitlthat practitioners will be able to
provide will depend upon the type of valuation thas been carried out and nature of
the assets, but generally:

» valuations should be disclosed with sufficient ddta creditors to understand
the values placed upon the various categoriess#tasWhere it is otherwise
unclear, information should be provided as to how ®salue attributed to
goodwill has been determined.

* the basis upon which the business has been vallled. may include
valuations on a going concern or break up basid, aary valuations of the
underlying assets of the business, whether inesigx-situ.

+ the name of the valuer used should be includetl cases.

Where valuations have not been obtained by thdipoaer an explanation should be
provided as to why not. Alternatively informati@mould be provided as to what
reliance, if any, has been placed on valuationgipusly obtained by the company or
its lender(s), such information being in the saprenfait as above.

Details of the assets involved and the nature of ¢htransaction

Practitioners should provide details of the asbgtseference to categories as noted
above and provide other related information regaydassets sold whose value is
complex or not readily ascertainable (e.g. rightsction or a sale of shares in a
subsidiary).

Details should also be provided of significant &sseot included in the sale
agreement.

The consideration for the transaction, terms of pagnent and any condition of the
contract that could materially affect the consideraion

Practitioners shouldnsure thatlisclosure of the sale consideration is broken dbown
asset category as noted above; asset categorielsl stvberever possible, correspond
to the categories used to report any valuationiéda allowing creditors to compare
realisations with valuations. In the case of graompanies, creditors should be able
to understand how the consideration is being app@tl between companies within
the group if it is relevant.

When there is a significant difference between taduations and realisations
practitioners should provide an explanation why thahe case.
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In circumstances where an element of the consideréias been deferred, or where
the level of consideration is dependent upon theréuperformance of the purchaser,
however so defined (e.g. turnover, profits, theieament of particular targets or the
outcome of negotiations with third parties), theusture and timescale of any such
payment should be made clear.

Details should be disclosed of any security obthif@ deferred consideration, or
alternatively confirmation should be provided thatsecurity has been obtained.

Any enquiries regarding this article should be diexl towards Toby Watkinson,
IP Policy Section, PO Box 15390, Birmingham, B1&6t¢lephone: 020 7637 6566;
email: toby.watkinson@insolvency.gsi.gov.uk

General enquiries should be directed towards IPi®olSection, PO Box 15390,
Birmingham, B16 6HP telephone: 020 7291 6772, émai
IPPolicy.Section@insolvency.gsi.gov.uk

Page 135



