IVA Working Group 4 – Fees 

Final report
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1.
Aims and constraints
Aims
To reach a consensus on the content and methodology of charging of fees.

To understand the component part of fees.

Constraints
There was to be no attempt to fix prices, fee bands or caps as this may stray towards anti‑competitive elements.

Statute and regulation cannot be ignored, and there can be no opting out of legislative and regulatory requirements.

2.
Matters discussed

The following is an amalgam of matters discussed at the main meeting, and at the sub group meeting chaired by Derek Oakley.

Fees
As expected, the group discussed the two principal fees, nominee and supervisor, as each fee raises its own particular issues on quantum and method of payment.  Discussion included the need for a nominee fee and precisely what was involved to justify it.  Additionally, there was much debate on the timing of the taking of the fee, ie as a priority or pro rata to realisations.

There was a broad consensus on supervisors’ fees being linked to performance, either as a percentage of recoveries or as a flat, regular charge.

Disbursements
While it was accepted that some disbursements were necessary (eg bond premiums, registration fees), creditors felt that items such as postage and stationery should be incorporated into the overall fee.  IPs did not disagree and there was a general view that certain disbursements such as room hire or high copying charges were inappropriate.

Other matters
Reference was made to hidden fees, such as those earned by IPs or their firms for arranging re-mortgages, to fees paid to third parties for the initial introduction and to payment protection schemes.

The impact on supervisors’ fees of early settlements caused differing views.  Creditors understandably like early settlement but IPs feel that this results in lost fees.

Advice and suitability of product were debated in a sub-group.  IPs want clarity over creditors’ views on what process (bankruptcy, IVA, Debt Management Plan) is applicable to the varying circumstances.  This has an indirect bearing on fees as IVA fees can be proportionately higher in low asset cases where creditors may prefer a DMP.

3.
Fee recommendations
Nominee’s fees
There are still areas of disagreement.  IPs feel that current average levels of the fee (about £2,500 exc VAT) reflect the value of the work done and the risk of taking on work for an individual who, by definition, is a poor credit risk.

Whilst creditors recognise that work has to be done, they are still of the opinion that the fees are too high.  However, there was some consensus on the manner of drawing the fee.  From the total fee, a “priority” sum can be withdrawn as soon as realisations allow, with the balance being taken pro rata to realisations, in the same manner as the supervisor’s fee or, and this was attractive to the creditors, as a final “success” fee. Success would be defined as a successful conclusion of the IVA as per its original terms (with agreed variations), or if there is an early settlement.

It may be that such an approach will lessen creditor demands for a significantly lower fee.  IPs voiced the opinion that a lower nominee fee may result in “pre-arrangement” fees being taken for work done that does not fall within the strict definition of nominee’s fee.

Recommendation : If there is to remain a distinct nominee fee, it is split with part being a priority fee, available to the IP as soon as funds permit, and the balance drawn upon successful conclusion of the IVA.

Supervisor’s fee
There is almost total consensus on the supervisor’s fee being drawn as a percentage of realisations as they are received.  This means that a proportion of realisations is effectively ringfenced for creditors from a very early point in the IVA.  It also gives an incentive to the supervisor, firstly to maximise the monthly payment and, secondly, to pursue non-payment.  This aligns the interests of the IP and the creditor.

Recommendation : The supervisor’s fee be drawn as a percentage or recoveries and taken only when funds are received, eg X% of each monthly payment.

There will be significant cash flow implications for the IP, but the benefit will hopefully be the avoidance of costly arguments and modifications relating to fee levels

One fee
The debate relating to a “one fee” approach drew together the key elements of the discussions on the individual fees.  Essentially, the fee would cover both nominee and supervisor duties and be expressed as a percentage.  Creditors and IPs alike agreed that there could be a “priority” sum to cover the significant amount of work done during the nominee stage.

There was, however, no agreement on what was an appropriate level of fee.  Whilst the actual amount, scale or percentage cannot be specified given the constraints mentioned above, there will need to be some consensus as to what range may be acceptable.

IPs said that creditors can help reduce costs (and therefore fees) by submitting claims early, and by working with IPs to develop systems for electronic transfer of funds.  Ultimately, this will lead to accelerated and automated dividends.

Creditors agreed that different fee structures would apply for joint, linked cases and for self‑employed cases.

Recommendation : The fee is expressed as a percentage to include both nominee’s and supervisor’s fees (although there will be no allocation between these fee headings), with a priority sum to be withdrawn as soon as funds permit, and the balance pro rata over the period of the IVA.


4.
Early settlements, disbursements, pre-arrangement fees and “hidden” fees

Early settlements

These usually arise from remortgages of properties earlier than expected. IPs are concerned that fees can be lost in these cases, whilst creditors are usually happy to receive their dividend at a much earlier stage and are sometimes reluctant to allow any further fees to IPs..

There should be some mechanism for determining what fee is payable in the event of an early settlement. A proportion of the anticipated fee may be appropriate.

Disbursements
There was a general consensus that disbursements should be included in the fees.  Exceptional items (eg legal fees) should be shown separately and it would not be inappropriate to show other third party disbursements such as bond premiums and registration fees in the same manner.  Internal expenses, such as stationery, postage, copying and room hire, would be incorporated within the fees.

Pre-arrangement fees
These are fees paid, sometimes to third parties, for initial work that does not fall within the definition of nominee fee.  Usually, this includes preparing lists of creditors and assets and the gathering of essential data.

Whilst there is no objection to such a fee being paid, it should not be a fee for the referral of work and the aggregate of the fee and of the nominee fee should not exceed the average, acceptable nominee fee where no pre-arrangement fee is payable.

Hidden fees
All fees paid to a supervisor, nominee or his firm in respect of services sold in connection with a specific case should be disclosed.  Some firms act as brokers or lenders for re-mortgage funds and may receive commissions, arrangement fees etc for arranging loans.  Similarly, fees earned for payment protection insurance, whether as principal or agent, should be disclosed.

While these fees may not be subject to creditor approval, disclosure will increase transparency and help build trust.

IPs should, in any event, disclose an interest where any payments are made to them or connected parties for whatever purpose.

5.
Entry to the insolvency processes

John Fairhurst chaired a sub group meeting on this topic.

Taking bankruptcy, IVA and DMP as the three processes, IPs and creditors debated what circumstances should apply for entry into each.

Creditors agreed that where a debtor is obviously insolvent and has no prospect of paying anything to his creditors, bankruptcy is the best option.

The dispute is over the other two processes.  A view was expressed that if the debtor can pay a monthly instalment of 1% or more of his total debt, a DMP would be the preferred option.  This equates to, for example, £200pm on a debt of £20,000.  Average interest on credit card debt is approximately 16%, or £267pm, on £20,000 of debt.  Consequently, a 1% payment will not reduce the capital element at all.  If interest is frozen, the debt will be paid (excluding fees) in about eight years.

The typical IVA debt is about £45,000 and the average contribution is in the order of £450‑£500 per month – more than one per cent.  On the creditor definition of the DMP entry point, this should not be an IVA.

Some, but not all, creditors felt that if the available payment is less than 1%, ie the capital element cannot be paid in eight years, there should be debt forgiveness, presumably through an IVA.

Creditors prefer DMPs for various reasons, but the debate seemed to suggest that DMPs become the process of choice, with various conditions attached.  The concern is that these conditions will effectively mean that DMPs become unregulated, or at least less regulated, IVAs, supervised by unlicensed individuals.  There are regulatory ramifications which may mean that these “supervisors” are acting as insolvency practitioners without authority.

This matter is not directly related to fees but is driven by a perhaps trite observation that DMPs are cheaper than IVAs, therefore, re-label IVAs as DMPs.

Another concern is that this view envisages the scheme lasting eight years.  With many debtors (up to 30%) failing to complete a five-year IVA despite the reward of debt write-off for successful completion, it is hard to see a higher number maintaining payments for eight years through an informal scheme which cannot guarantee to bind all creditors.

Creditors should be careful what they wish for. A hard attitude towards IVAs does not necessarily lead to a corresponding increase in DMPs: it may instead lead to more bankruptcies. A formal entry ‘equation’ may also lead to bad practice on both sides. An IP may advise a client to pitch contributions at less than one per cent in order to fulfil the requirement, whilst creditors may seek to enhance the monthly payment by disallowing certain expenditure, thus driving the contribution above the one per cent entry level. 

It should be remembered that the statutory requirement for an IVA is that it must give a better return than a bankruptcy. While the DMP is an alternative, it remains an informal scheme best suited to smaller amounts of debt which can be repaid over a relatively short period of time. Because it offers no certainty to either the debtor or the creditor, it is not often a viable alternative, and this presents professional difficulties to IPs when they give advice to clients.

6.
Points of contention
The main points of contention seem to be :

· The quantum of fees, particularly the nominee fee

· The “entry point” for the IVA and DMP processes

· Early settlements

7.
Chairman’s comments
The near consensus on the methodology of fees is very welcome.  The quantum may, however, remain a problem.

Creditors need to understand that an IVA is defined by statute and is, relative to a DMP, heavily regulated.  Consequently, an IP has certain duties and takes on some risk given that he expresses a personal opinion on the feasibility of the proposals.

On the other hand, IPs should incorporate creditors’ reasonable requirements and build trust by ensuring that an individual offers the most he can afford without jeopardising the sustainability of the arrangement.

Aligning interests will remove some of the heat from the debate over quantum.

Creditors should recognise that, for whatever reason, individuals do get into irrecoverable financial difficulty.  In their turn, IPs must not put forward unsustainable IVAs, nor support proposals where the individual seeks merely to dump an uncomfortable but manageable element of debt.

Treating each and every case on its individual merits is still the ideal, although it is impractical given the high volume of cases. Creditors must learn, and be able, to trust IPs when proposals are put forward, and not castigate IPs generally for extreme cases. If creditors can clarify their requirements in a consistent manner, preparing acceptable proposals will become an easier task, and assist IPs to make the concessions on fees that creditors demand.

On the question of entry points for IVAs and DMPs, it is believed that Government policy is to prefer a maximum of five years for IVAs (Mike Norris to comment, please). This is as much social as commercial, and is seen as part of the overall attitude towards debt and credit in this country.

If these observations are followed, there is a good chance that IVAs will remain a practical way of resolving genuine financial hardship while maintaining reasonable rates of return to creditors.

8.
Next steps
This report will be circulated to the group members for further views and then, subject to any further comments, passed to the BBA/Insolvency Service for discussion at the plenary session.

