Notes of the Individual Voluntary Arrangement (IVA) Forum held at City University on 31 May 2007

Welcome
Mike Norris welcomed delegates.  Desmond Flynn spoke briefly thanking Working Group chairs and members for their efforts in putting together their recommendations, he then went onto to remind delegates that it was important to focus on what could be agreed today, and to put aside those areas where there is a need for further discussions to a later date.

Introduction
Mike Norris started by reminding delegates what the Government were seeking to achieve.  Firstly, the Government wants debtors to enter a process that is most appropriate to their circumstances and allows them to pay what they can reasonably afford in a reasonable timescale.  Secondly, that needs to be balanced against a requirement to maximise returns to creditors.  He reiterated that it was clear that the IVA has a central role to play in achieving those aims.

Mike Norris reminded delegates that we were not seeking to arrive at a solution that worked in all IVAs, but one that worked for a majority of them.

Mike Norris explained that whilst the fee structure of IVAs can be discussed today, it is not appropriate to discuss the quantum of fees, as that would be anti-competitive.

Eric Leenders reiterated that it was not appropriate to discuss the quantum of fees today.  He then went on to discuss the open letter that the BBA had sent out shortly before the Forum.  In the letter, BBA set out their agreement in principle to the working group reports and the need for the Forum to identify key points that can be delivered in the short and long term.

Working Group Reports 

The four working group chairman (Mark Allen, Graham Rumney, Nick Robinson and Pat Boyden) presented a summary of their reports. 

Nick Robinson and Bev Budsworth included a PowerPoint presentation on WG3’s recommendations for the treatment of equity in a debtor’s home.

Open Discussion on Working Group Reports 

Eric Leenders chaired the session seeking to stick, as far as possible, to a discussion on the WGs in turn.

DRF Chairman Chris Holmes asked what assurances could be given that all parties will stick to the proposed protocol?

Mike Norris replied that that is not an easy question to answer; ultimately it boiled down to stakeholders needing to trust each other.  He stressed that the protocol is not there to replace or add materially to the regulatory role of RPBs

Eric Leenders added that the BBA open letter sets out the lenders’ agreement in principle to the protocol but identified more work that needs to be done. It is open to question how the protocol is to be monitored/policed. 

Mark Hover from TIX identified that it was crucial to the process to reduce the number of modifications and emphasised the need to align Standard Terms & Conditions between firms. Mark Allen suggested that if providers put their Standard Terms on Conditions on their websites then this would reduce time spent on modifications.

Eric Leenders summed up that there seemed to be agreement that modifications need to be reduced and this can be achieved by further discussions. Mark Hover suggested that creditor agents could progress this.

Peter Wadsworth of Eversheds identified the 90-day time limit for filing claims as being potentially problematic especially where the debt has been sold. Mark Allen agreed that although there is a need to streamline the process this probably needs further consideration. He went on to stress however, that too much time is spent by IPs in admitting claims; it should be that if the debtor’s scheduled amount and the claimant’s quantum of claim are close [suggested as being less than 110% of the debtor’s valuation] then there is no need for supporting documentation. It would also reduce costs if the IP did not verify claims of less than £1,000, but just admitted them, having regard to appropriate verification when dealing with associated creditors.

Jeremy Sutcliffe observed that the DCA are already looking at the Common Financial Statement (CFS) and wanted to know whether The Insolvency Service would discuss the CFS as well as the suggested CCCS guidelines on Income & Expenditure (I & E) so that a common approach is taken across the board.

Mark Allen said that the CCCS guidelines appear fair and agreeable to all and he suggested that they be used as a starting point, but if a better model was developed then that could be used.

Mike Norris said that The Insolvency Service would be speaking with the DCA.

Lisa Colclough said that she agreed that a standardised I & E should be developed and that Citizens Advice are already working with The Insolvency Service in this regard for Debt Relief Orders. 

It was suggested that as the CCCS updated figures were immediately available and that there was strong support for implementing on that basis, providing creditors would accept their usage.  It was agreed that further consideration was needed to see how the two sets of figures could be brought into alignment further down the line.

Eric Leenders asked whether there was a general acceptance of the WG1 proposals. There was no dissent from that position.

Charles Rusbasan from Max Recovery raised a further point on Proofs of Debt.  He asked whether, if a creditor does not submit a proof does this mean that the creditors who have filed get a larger share of any dividend or does the debtor pay less into the IVA. Mark Allen confirmed that the debtor does not get to pay less into an IVA and that creditors who have proved do get a larger dividend.

The Discussion then moved onto WG2’s recommendations.

Geoffrey Fitchew from the Insolvency Practices Council said that he agrees that the OFT and the ASA should lead on breaches of advertising codes but he indicated that the RPBS are prepared to investigate/discipline providers who breach the codes.  He went on to say that he thought that this view should be made clear in the final protocol produced.

Geoffrey Fitchew went on to say that it is vital to ensure the proposed guide covering all forms of debt resolution/relief is clear and readily understandable to all users. He said he was unsure whether the proposed guide to all procedures should be part of R3’s “Is an IVA right for me?” leaflet or whether it should be a separate document. A timetable for this work is needed.

Lastly, he said that a “league table of IPs” should be compiled (not a working group recommendation). If breakage rates are available they should be published. The Insolvency Service and the RPBs should discuss how such information could be obtained/distributed.

Graham Rumney agreed that leaflets need producing as soon as possible and that R3 and the Debt Resolution Forum (DRF) will be starting a joint initiative to work on them.

Mike Norris noted that the sort of data needed to compile league tables is disparate and that there are issues around obtaining/distributing such data.  He went onto say that this will be discussed later in the day.

Michael Green of the University of Wales that RPBs do little enforcement work (spread thin) and they need to beef up their efforts for creditors to accept protocol on due diligence.

Pat Boyden wondered whether there were issues over IPs being individuals but advertisements being placed in company names and whether corporate licensing of IPs would solve this.

Andrew Smith from Cleardebt noted that the initial complaint and about 80% of complaints about advertisements were by competitors. He went on to say that an OFT/ASA ruling was a start-point and that any lack of compliance with OFT/ASA guidelines or decisions might be resolved by DRF. Creditors are encouraged to complain to RPBs.

Bev Budsworth noted that we need more market Information (MI) to assist the current dialogue.

Graham Rumney said that according to an article in The Sunday Telegraph, he believed that some 17% of IVAs do not get approved, which would represent a doubling in the IVA rejection rates. Bev Budsworth noted that this does not include cases where debtors have been informed that their proposal is likely to be rejected and so the proposal has not been proceeded with at all.   

Ian Holland from Money, Debt and Credit supported Bev Budsworth’s point and said that hurdle rates were set too high at present. According to the [Sunday Telegraph] article, of which he had a copy of, the rejection rate is 18.6%. He went on to say that it also states that some 20% of debtors are being turned away. 

Charles Howson of Accuma also agreed that rejection rates are too high and said that the rate is actually higher as they are turning away (or offering DMP/bankruptcy) potential IVA clients. He said that he thought that creditors can be capricious and have not demonstrated their full commitment to the current dialogue as at present they are turning away about 200 potential IVAs per month (noting that only 3% of callers to Accuma are candidates for IVAs).

Graham Rumney asked Eric Leenders whether from paragraph 2 of the BBA open letter it is his understanding that financial institutions will remove blanket hurdle rates.

[Paragraph 2 of that letter states:

“I am pleased to be able to confirm that our senior committee has agreed in principle to the proposals put forward for a “straightforward consumer-based IVA” standard, which it is hoped could be appropriate for use in the majority of consumer IVA cases.”]

 Eric Leenders responded that individual bank’s policies cannot be controlled, as they are free to operate as they wish. The protocols should include clear timelines, which would assist in getting more creditor buy in.

Michael Green said that about 15-20,000 individuals would have taken advantage of IVAs if the “rules” that had applied last year applied now. He went on to say that they have been excluded from IVAs because of hurdle rates and banks that are worried about the effect on profits of increasing number of IVAs. Banks are excluding debtors who need assistance.

Eric Leenders reiterated that there is a will to progress the dialogue/protocols but the BBA cannot deliver absolute results but that they are continuing their dialogue on these issues with their members.

Nick Robinson from HBOS said that the Forum is changing attitudes and that change has to be built on trust. He also said that IVAs do affect cash flow as they are fully written off in the same way as bankruptcy. If IVAs deliver better returns then the banks will be happier. He went on to say that the work to date is important as it is expected that it will help to deliver lower breakage rates and so deliver increased returns to banks. He said that work is ongoing with his peers to satisfy them that IVAs can deliver better financial returns than at present.

Peter Hughes-Holland from Vantis said that he agrees that the work carried out to date is valuable but that hurdle rates are driving debtors towards bankruptcy. He said that the SIVA proposals will be a benefit and will help to rehabilitate more debtors.  He also said that the best advice process always compares IVAs with the bankruptcy option and that he has concerns that if high hurdle rates continue then IVAs will become less attractive to debtors and more debtors will go into bankruptcy.

Graham Rumney added that hurdle rates are hindering reasonable IVAs and that there needs to be more work on measuring how creditors act in the IVA process because to date the debate has laid the emphasis on how IVA providers act.

Mike Norris suggested that we should deliver the protocol and then examine creditor stances/reaction going forward.

Gary Jones from HSBC said that creditors currently lack confidence in IVAs and this has caused the introduction of hurdle rates. He went on to say that the work to date is improving trust between parties and that this will likely lead to more IVAs.

Chris Holmes said that he has worries that banks are setting hurdle rates to maintain profits, but that bank profit levels will be improved by the paying of earlier and more frequent dividends in IVAs.

Nick Robinson said that creditors do believe in IVAs and that increasing trust will lessen the need for hurdle rates.

The meeting then moved on to discuss the recommendations of WG3.

There was no dissention from the recommendations of WG3 on due diligence and verification.

Janet Watson said that she was worried about the recommendations that the equity in a debtor’s home should be released in year 5 as this is swapping unsecured for secured debt. Nick Robinson said that there was agreement that home equity is an asset and as such should be realised. The question is how and to what degree.  He pointed out that the recommendations allow for both year 1 and year 5 realisations. He further said that if it equity can be delivered in year 1 and fund 60p or 65p in the £ then that should be it, but if year 1 realisation would only realise say 10p in the £ then that financing affects the durability of the IVA.

Nick Robinson said that the year 5 realisation is a good deal for both parties as it helps the debtor when making payment in years 1-4 and year 5 delivers best return for creditors.  Furthermore, after the IVA is completed it delivers more disposable income for debtor, a share of the equity built up for the debtor and access to borrowing on more favourable terms, as if the debtors try and refinance in year 1 there will be a limited number of lenders available to them as it goes against their policies. 

Bev Budsworth pointed out that there is a de-minimis aspect to the recommendations as where the equity is less than £5,000 then there will be no requirement to re-mortgage.

Lisa Colclough said that she was concerned over the current lack of debtor input into the working group reports and that fuller illustrations for debtors of the impact of the year 5 equity realisation recommendations are needed. Bev Budsworth said that she already uses an equity calculator and that debtors appear comfortable with year 5 realisations.

Steve Nicholson from the CCCS said that it is difficult to advise a debtor on day 1 about the year 5 protocol, especially as revaluation will probably lead to a 25-year mortgage commitment.

The final area of discussion was in relation to WG4’s recommendations on fees.

Matthew Cheetham from Allclear asked whether WG4 actually have consensus. Pat Boyden replied that yes it did, and that only one out of eighteen group members disagreed. Peter Wadsworth and the representative from Lloyds TSB confirmed that there was consensus.

It was clear that whilst there was a level of consensus, for example by aligning the interests of creditors and IPs in the way that supervisors’ fees are taken, there is further work to do around an agreed fee structure.

Mike Thompson of Debtwizard.com asked whether in jointly owned properties, would refinancing release 50% of available equity? Also for debtors to re-mortgage successfully in Year 5 they need high street lenders to do this. Would HBOS?

Nick Robinson replied that it would only cover the individual’s share of equity. He went on to say that HBOS wouldn’t take them on in year 1. In year 5 he believed HBOS’ current policy is “No” but his personal view is that if they have demonstrated that they have paid for 4 years and can afford to make repayments then we should.

Peter Wadsworth said that he agreed with the recommendations on arrears and that if a debtor’s arrears in an IVA are significant (over 3 months) then creditors should be told.

Andrew Smith said that an opportunity was missed in not having debtors’ interests represented. He went on to ask a general question that If someone is struggling for a number of years with debt and spends 5 years of an IVA making repayments at what point will the creditor community see these people as good customers, a culture change is needed.

Eric Leenders said that in terms of lack of debtors’ representation, the invitation was open to anyone to join any of the working parties and that separate meetings were held with Citizens’ Advice and the National Consumer Council.

Mike Norris said that he would ensure that we would use the intermediaries working group that has been set up to look at Debt Relief Orders as a sounding board on the protocol.

At this point lunch was taken.

After lunch, the meeting considered areas of agreement and how those areas of agreement can be implemented and areas of further work taken forward.

Mike Norris ran though the various items where there was a need for further action identified in the pre-lunch session.

1. Standard front sheet/ structure
Mike Norris asked how quickly people felt they could implement the standard format.  It was decided that the documents already circulated were in an acceptable form but needed some minor changes.

Action:  WG1 agreed to confirm the final form of the summary sheet and proforma structure of proposals to enable use from 1 September at the latest.  Once received from WG1 The Insolvency Service will communicate them to participants.

2. Standard terms & conditions
WG1 needed to complete work on these and to incorporate the clauses proposed by other working groups, following which they would need to be reviewed and checked for legal validity.

Action:  WG1 to complete and provide a copy of these to The Insolvency Service by 1 July – thereafter The Insolvency Service will circulate them for comment with a view to finalisation by end September at the latest.

3. Use of CFS/ CCCS
There was support for implementing on that basis that the CCCS figures were available, but that it would be useful to bring them and any CFS revision into line at a later date.

Action:  The Insolvency Service agreed to consider this matter further, including discussion with DCA on 12 June, and to keep participants informed.

4. Deadline for claims

WG1 was of the opinion that claims should be made within 3 months, but this could equally be 6 months and further discussion was needed on the consequences of this.

Action:  WG1 agreed to consider this further with a view to reaching agreement by 1st September.

5. Role of RPBs

The regulatory role of the RPBs had not been fully reflected in the WG summary reports and the draft protocol.  Although RPBs already took complaints in relation to advertising standards, they needed to be informed about perceived breaches and did not have the resources to conduct monitoring.

Action:  Standard documents to make more explicit the role of RPBs, who in turn will need to confirm their position.

6. Joint DRF/ R3 booklet

It was agreed that a more basic guide was needed, which needed to be understandable to all debtors.  The group would need to decide whether a new document was needed or whether the existing R3 guide should be re-vamped.  It was agreed that this should not be rushed and that it was realistic to have a proper document in place by the end of the year.  Electronic delivery should also be an option.

Action:  A joint working group to provide a scoping document by the end of June for circulation.  Aiming towards the provision of a final draft by the early autumn and a final, agreed document by the end of the year.

7. Market information

There was an appetite and need for more/better information and The Insolvency Service agreed to act as a focal point for how that might be achieved.

Action:  The Insolvency Service agreed to put out a request to participants on what information was required as soon as possible.

8. Standing Committee

There was a need for some form of “standing committee” to deal with issues such as Market Information and other pieces of work going forward. It could also act as a forum for stakeholders to discuss problems at an early stage  – a sort of rolling evaluation of the IVA process.  This would help prevent the industry falling into disrepute.  Also the committee could review information regarding creditor behaviour and practices.  However, the committee would be seen as a central point for discussion and not as a regulator.  

It was suggested that a committee should comprise The Insolvency Service and representatives from creditors as well as providers and that there should be a one-off meeting first to identify needs.  

The committee could consider the wider sharing of information within the market including some information not currently collected by The Insolvency Service.  The DRF was already carrying out work in this area, including work on soft Market Information that is expected to conclude in the next 3 months – they expressed a willingness to work with The Insolvency Service.

Action:  The Insolvency Service agreed to draw up terms of reference and a constitution for a standing committee.

Action: The Insolvency Service to contact the DRF to discuss how the DRF might assist in the provision of market information.

9. Involvement of creditors

Mike Norris asked what the BBA was prepared to say about the agreement of creditors to the standard IVA proposals.  Eric Leenders agreed that the BBA would give a written response to the proposals once the implementation plan had been drawn up and circulated – this would take around 6 weeks to enable further discussion with members.

Comment was made that if IPs were promising to deliver against the proposals what were creditors willing to deliver in return.  It was noted that there was currently a lack of confidence in the industry and this would take some time to recover – Market Information could be helpful in supporting this.

Action:  The BBA to provide a written response to the proposals following discussion with members (would take around 6 weeks, depending on when implementation plan was issued)

10. Use of illustrations in Equity Realisations 

WG3 supported the idea of illustrations to provide better explanation to debtors in regard to home equity arrangements.  It was noted that HBOS already had an equity calculator that could possibly be adapted for wider use, although consideration would need to be given to regulatory issues around this.

Action:  HBOS to consider refining their equity calculator (by 1 July) with a view to sharing it more widely and to provide illustrations to aid debtor understanding by 31 July.

11. Payment of supervisor’s fees

Discussion took place on whether payment should be spread in line with contributions received or distributions made.  WG4 noted that this was a commercially sensitive issue and suggested IPs needed to talk through the implications and how the structure would work.  Creditors were likely to accept this sort of structure.

The issue was around how much of the fee should be taken up front and some level of agreement would be needed on this.  General preference was for fees to be taken on realisations, but with distributions being made regularly – the WG did not want to go beyond this.  Also, at this stage it was difficult to know what the benefits would be of outcomes in other areas.  Creditors would be waiting for IPs to come up with concrete proposals before they could respond.  WG4 also needed to look again at the issue of one fee or two separate fees.

There continued to be much discussion on this point and the issue of quantum was raised yet again - IPs were clearly resentful at pressure being applied to fees and commented that the draft protocol was very one-sided at present.

Eric Leenders reminded the meeting of its obligations under the general prohibition clauses of the Competition Act (1998) and explained that the BBA was only prepared to discuss the general structure of fees and under no circumstances would it be prepared to discuss fee levels or quantum. This approach was affirmed by Mike Norris on behalf of The Insolvency Service.

[ADDENDUM: For the avoidance of doubt, an extract of the relevant section of the Act was forwarded to the Insolvency Service immediately after the meeting and can be provided on request to Mike Norris]  

Action:  WG4 to form a further group of IPs to consider the split of up front/ spread fees in the light of comments from the forum.  This would need to be done on a short timescale, with proposals back to creditor side by 1 July at the latest.

12. Use of standard IVA protocol

Mike Norris asked the forum whether the IVA protocol drawn up by the BBA should be used as the standard going forward.  There was no dissention on this, but it was agreed that the protocol should be revised to reflect the conversations that had taken place at the forum and circulated to enable other participants to comment.  The BBA agreed that they would undertake the revisions but circulation and receipt of comments would be facilitated by The Insolvency Service.

Action:  BBA to revise protocol and forward it to The Insolvency Service within the next week, ready for circulation to forum participants.

Action: Participants also noted that IVA providers and IPs not present at the forum would need to be kept informed of developments – this would be covered by an article in a Dear IP letter from The Insolvency Service as soon as possible.

Note: A summary timeline is attached as Appendix 1. The dates included should be regarded as “At the latest”, clearly earlier completion can only be beneficial.

The Insolvency Service will report to participants on achievements by way of a regularly updated report on The Insolvency Service website.

Summary and Close

The Forum closed by both Mike Norris and Eric Leenders thanking all of the participants for the positive way that they had approached the day and the widespread desire to seek agreement in, sometimes difficult, areas.

Appendix 1 – Summary Timeline and Milestones
8 June 2007 – Insolvency Service to post notes of Forum and Implementation Plan on Insolvency Service Website

8 June 2007 – BBA to provide Insolvency Service with a second draft of the “Protocol”.

12 June 2007 – Insolvency Service to discuss CFS/CCCS Income and Expenditure figures with DCA.

15 June 2007 – Insolvency Service to send request to stakeholders concerning the MI required.

22 June 2007 – Insolvency Service to send notice to participants of approach to be taken on those areas of WG recommendations where there was agreement on the day of the Forum and to amend Timeline as required.

22 June 2007 – Insolvency Service to finalise Terms of Reference and constitution of IVA Standing Committee and to notify participants.

29 June 2007 – Insolvency Service to seek clarification from RPBs of their role in the regulation of breaches in advertising.

29 June 2007 – Creditor agents to complete consideration of Amended Standard Terms and Conditions.

29 June 2007 – Joint R3/DRF working group on information for debtors to provide a scoping document for circulation to participants.

29 June 2007 – HBOS to consider whether they are able to refine their equity calculator.

29 June 2007 – WG4 to provide refined proposals on the structure of IVA fees for consideration by creditors.

29 June 2007 – Insolvency Service to issue a Dear IP on progress to date.

6 July 2007 – WG1 to provide final form of summary sheet and proforma to The Insolvency Service to send to participants, including a number of lawyers to clarify any legal issues.

13 July 2007 – Insolvency Service to identify and agree DRF role in the provision of MI

13 July 2007 – Deadline for comments on the provision of MI

20 July 2007 – BBA to provide written response on proposals following a meeting of their members.

28 July 2007 – Deadline for comments on R3/DRF Scoping Document.

28 July 2007 – IVA Standing Committee to have met.

31 July 2007 – HBOS to provide illustrative scenarios to aid explanations to debtors on proposed treatment of equity.

31 July 2007 – Creditors to provide comments on IP fee structure proposals.

17 August 2007 – Deadline for comments on Standard Terms and Conditions.

31 August 2007 – WG1 to finalise approach to deadlines for creditors filing claims.

1 September 2007 – Introduction of standard summary sheet and IVA proposals.

30 September 2007 – Joint R3/DRF Working Group on information for debtors to provide final draft

1 October 2007 – Introduction of Amended Standard Terms and Conditions.

31 December 2007 – Agreement of approach to the provision of information to debtors.
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