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Protocol Annex 2

Regulatory framework

Insolvency practitioners

Legislation

Insolvency practitioners must comply with the Insolvency Act 1986, relevant secondary legislation such as the Insolvency Rules 1986 and statements of insolvency practice (SIPs). Specifically, SIP 3 deals with voluntary arrangements and SIP 9 remuneration of insolvency office holders. SIP 3 requires the IP to document the advice given and explain this to the debtor.

Insolvency regulation

Insolvency practitioners are licensed by one of seven authorising bodies and the Secretary of State (“SoS”). Licences are granted to individuals and insolvency appointments are taken in the insolvency practitioner’s name, not by the firm in which he or she works. To obtain a licence an applicant must have passed a series of specific insolvency examinations, have sufficient insolvency experience and have satisfied the authorising body or SoS that they are a fit and proper person.

All insolvency practitioners are subject to monitoring by their authorising body with a memorandum of understanding between the bodies and the SoS setting out the framework for the monitoring process. Monitoring includes visits to the insolvency practitioner to review the practitioner’s compliance with the legislation, SIPs etc and the provision of information via annual (or more frequent) reports/returns/certifications. Although procedures vary, the authorising bodies are required to visit all licence holders during a maximum period of six years. However all authorising bodies operate risk based selection which means that some insolvency practitioners may be visited much more frequently and possibly as much as annually. All bodies operate complaints and disciplinary procedures, and have powers to impose fines/penalties, with or without costs, as well as conditions and restrictions, with the ultimate sanction of removal of an insolvency practitioner’s licence. The authorising bodies report details of disciplinary findings and complaints to the SoS on an annual basis: the SoS undertakes inspections of the authorising bodies procedures and practices at least once every three years 

There is a common ethical guide for all insolvency practitioners and those who are also members of other professional bodies will also be subject to the ethical code of that particular body.
Office of Fair Trading Guidance (“OFT”)

The OFT considers that its debt management guidance applies to all consumer credit licence holders (standard or group licences) who provide debt management services, including offering advice and assistance with the setting up of IVAs. 

OFT monitors compliance with the guidance by pro-active advertising sweeps and via complaint evidence received either directly from consumers or from other stakeholders. 

The OFT has new powers under the Consumer Credit Act 2006 (“CCA 06”), which comes into force in April 2008. These will allow the OFT to impose 'requirements' on licensees to provide information about their activities and to modify conduct and impose financial penalties for breach of those requirements.  In addition, the OFT will take account of a business's competence when assessing fitness to be given or hold a licence.  This means that businesses engaging in 'high risk' credit activity such as fee charging debt management will also be subject to greater scrutiny at the licence application stage and greater monitoring throughout the life of the licence.

Financial Ombudsman Service

For all standard consumer credit licence holders, their customers have the right to refer unresolved disputes to the Financial Ombudsman Service.  This allows debtors dealing with an Insolvency Practitioner or debt advice firm holding a standard licence, to bring an unresolved complaint to the Ombudsman relating to the advice they had received.  Similar complaints about an Insolvency Practitioner covered by a Group licence held by their regulator could not be brought to the Ombudsman, but should be brought to the authorising body which had licensed the Insolvency Practitioner. 

Creditors and their agents

Banking Code and the Banking Code Standards Board (BCSB)

The Banking Codes are the main source of conduct of business standards for Code subscribers and cover all the major banks and building societies and the majority of smaller providers of banking services to personal and small business customers in the UK. The Banking Code is owned by the three sponsoring bodies – the BBA, BSA and APACS.  The Business Banking Code is owned by the BBA and APACS.

The BCSB has responsibility to its subscribers and sponsors for monitoring compliance with and enforcement of the Banking and Business Banking Codes, voluntary codes of practice covering conduct of business in relation to current accounts and overdrafts, personal loans, savings, payment services and credit cards.

The BCSB’s monitoring role and enforcement powers derive from the legal contracts signed by all subscribers to the Codes, obliging them to comply with the Codes and Guidance and the Banking Code Rules, Compliance Policy and Disciplinary Procedure.  

The Financial Services Authority

The FSA is the UK’s primary financial regulator and is established under the Financial Services and Markets Act 2000 (FSMA). It aims to promote efficient, orderly and fair financial markets, to help retail consumers achieve a fair deal and to improve its business capability and effectiveness.

The FSA is answerable, through HM Treasury, to Parliament for the effective discharge of its functions.  Within the scope of FSMA, the FSA is, amongst other things, responsible for the authorisation and supervision of banks, building societies, investment firms, insurance companies and brokers, credit unions and friendly societies. The FSA also applies conduct of business regulation for the mortgage, general insurance and investment activities of these firms. 

The FSA’s focus in respect of retail banking is primarily prudential, encompassing capital adequacy and financial controls, fitness and propriety and confidence in the financial system.  

OFT Guidance

The OFT has debt collection guidance which applies to all consumer credit licence holders and applicants for the collection of debt once an account is in default. The OFT proactively monitors  licence holders  by carrying out periodic reviews of compliance with its Guidance, and via robust processes it has in place with the main trade associations, and consumer representative bodies with a view to securing improved compliance.  To facilitate this in June 2007 we launched complaint forms and complaint evidence checklists (available at: www.oft.gsi.gov.uk for use by money advisers and other 3rd party organizations who wish to submit details of complaints about debt collectors, debt management companies and/or IVA providers.  
The OFT has also been given new powers by the CCA 06, which come into force in April 2008.  These will allow the OFT to impose 'requirements' on licensees to modify conduct and impose financial penalties for breach of those requirements.    We will also have new information gathering powers enabling us to pro-actively monitor compliance by seeking information from businesses about their activities

Financial Ombudsman Service

FOS helps to settle individual disputes between businesses providing financial services and their customers.

The areas covered by the Financial Ombudsman include:
· banking 
· insurance 

· pensions 

· savings and investments 

· credit cards and store cards 

· loans and credit (including debt collection; debt adjusting and debt counselling) 

· hire purchase and pawn broking 

· financial advice 

· stocks, shares, unit trusts and bonds 
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