Financial Regime Evaluation Planning Paper [Appendix F]


Appendix F: EVALUATION PLANNING PAPER – New Financial Regime resulting from the Enterprise Act 2002 

Section 1 - Purpose of the paper

To recommend an evaluation plan for the new Financial Regime of the Insolvency Service (The Service) resulting from the associated provisions of the Enterprise Act 2002 (EA2002) that includes the analysis of benchmark information.

Section 2 - Background

The new Financial Regime (FR) was brought into force on 1 April 2004 through the implementation of provisions in EA2002.  These provisions reflected the recommendations made in the 2001 Review of the FR, which itself was set up by Ministers to consider the conclusions of the 2000-01 Quinquennial Review (QR).

The previous FR, which had been in place since 1883, comprised two main elements:

· A gross running cost regime – The Service receiving money from its parent Department, the DTI, to pay for salaries, accommodation, IT, legal and other expenses; and

· Fees charged on insolvency cases, investment income & interest on insolvency estate balances and interest collected on insolvency estate balances – all of which was paid over to HM Treasury through the Consolidated Fund – and costs collected from disqualified directors. 

It was however severely criticised in the QR, which highlighted the following general issues:
· Little regard had been given to the nature and purpose of The Service’s different functions and how they should be funded;

· The funding of The Service on a gross basis meant that it did not hold on to the income generated, preventing it from responding effectively to increases in its workload;

· Fees were not fixed in accordance with the Treasury’s Fees and Charges Guide – that fees be set to recover costs – and were being used to cross subsidise other functions;

· Creditors were getting a raw deal on two accounts – the fees being paid from insolvent estates were not reflective of cost (see above), and were being used to cross-subsidise other functions of The Service, and furthermore the operation of the Insolvency Services Account (ISA) and Insolvency Services Investment Account (ISIA) was acting as an unjustified tax on creditors; and

· There was a high risk that the regime in force would inhibit the development of new policy aimed at modernising insolvency law, such as the then-upcoming Enterprise Bill.

In short, the QR found the regime to be highly complex, inflexible, unfair and not transparent.  At its outset, the FR Review supported this view, declaring that the former regime was “flawed due to its lack of transparency and flexibility and immense complexity… the demands to meet the financial targets on a gross running costs regime can end up with the financial regime driving policy rather than underpinning it.”

The FR Review therefore was set up with the aim of developing a regime that would be:

· Simple and transparent – clarity on who pays for what and why;

· Flexible – ability to respond to changing workloads and meet policy changes; and

· Fair – creditors to get a fair deal and not pay for public interest functions.

By the conclusion of the FR Review, it had been agreed that the features of the new FR would reflect the following key principles:

· The Service to become a net running costs agency;

· Creditors to pay for the full cost of Official Receiver (OR) administration

· Elimination of cross-function subsidy, but some case cross-subsidy to be retained to ensure that the full costs of OR administration are covered;

· All investment income from the Insolvency Service Investment Account to be returned to creditors;

· Voluntary liquidations no longer required to use the Insolvency Service Account;

· Investigations and Enforcement function to be paid for by the taxpayer (and no longer subsidised by creditors), except where legal and court costs are paid by disqualified directors;

· Policy function to be paid for by the taxpayer;

· Banking service to be self-financing through fees paid on accounts and transfers; and 

· Insolvency Practitioner (IP) regulation to be self-financing through fees paid by the IP profession.

The differences between the new and old FRs are illustrated in Appendix A.
Section 3 - Aim and key features of the evaluation
The principal aim of the proposed evaluation is to provide a comprehensive assessment of whether, to what extent and how the changes made to the FR and enacted in the EA2002 meet the policy objectives.  The evaluation will also provide information and data that can be used to inform future policy decisions.

The evaluation also seeks to analyse, where possible, benchmark information regarding the effect of the previous FR, i.e. before the implementation of the EA2002 provisions.

The Service has made a commitment to the Government to undertake an evaluation of the EA2002 within 3 years of commencement of the various provisions. The FR provisions of the EA2002 commenced on 1 April 2004 and, therefore, the evaluation is due to be completed by 31 March 2007. 

Section 4 - Main Evaluation issues

The main issues to be considered in determining whether, to what extent and how the changes in the FR meet the policy objectives are covered in more detail in the paragraphs below.

The overarching ultimate objective of the revisions made to the Financial Regime is to make the fee regime simpler and more transparent, fairer and more flexible. Flowing from this, the intermediate objectives of the new FR can be described as:

· To simplify Case Administration fees and achieve full cost recovery wherever possible;

· To achieve full cost recovery in the Banking function of The Service;

· To achieve full cost recovery in the Insolvency Practitioner sector;

· To enable creditors and debtors to get a better deal and better quality of service from ORs and Insolvency Practitioners; and

· To “not cost any more in net public expenditure terms” than the former regime.

Objective 1 – to simplify Case Administration fees and achieve full cost recovery wherever possible
The objective relates to the reform of the Case Administration fee structure, which like the former FR had dated back many years.  The QR had highlighted the following issues with the Case Administration fees structure:

· The fees were not set to recover costs, as mandated by HM Treasury’s Fees and Charges Guide;

· The high number of fees was unnecessarily complex;

· The fees were being used to cross subsidise other functions;

· Fees on voluntary cases were being charged to cross-subsidise other functions; and

· The Service was funded on a gross basis and did not hold on to the income generated, which meant it did not benefit from increased fee income when case numbers increased.

Appendix A illustrates the changes made to the Case Administration fee structure.  The principal change was to make the structure simpler by reducing the number of Case Administration fees from up to thirteen to just three:

· A Case Administration fee, which is levied on all compulsory insolvency cases and in all voluntary liquidations, and is collected first before any funds are distributed to creditors – there are separate fees for bankruptcies and liquidations.  This includes a deposit, which is collected in all cases and acts as security for the Case Administration fee – there are separate deposit fees for debtor’s petition bankruptcies, creditor’s petition bankruptcies, and liquidations; 
· A Secretary of State fee on all compulsory insolvency cases, which is charged as a percentage (currently 17%) on all estate receipts above £2,000 and is capped (currently at £100,000); and

· Time & rate fees charged by ORs on provisional liquidations, interim receiverships and distributions.

The new Case Administration fees were predicated on the objective of meeting the actual costs incurred in administration of cases by ORs and are calculated on the basis of projected compulsory insolvency caseloads estimated from Operational Research Unit modelling.  The changes above sought to make the fee structure fairer by designing it to reflect average cost and to not allow a cross-subsidy of other functions.  Some case cross-subsidy through the Secretary of State (SoS) fee remains to allow for cases where there are not enough assets to pay the full Case Administration fee.  The changes were also made to allow this SoS fee, and therefore the case cross-subsidy, to be reduced over time, as deposit fees would rise with inflation, narrowing the gap between it and the Case Administration fee, which is expected to decrease as efficiency gains are achieved.
The Case Administration fees have been set to directly reflect the average unit cost of case administration, therefore addressing the issue of making the fees more transparent.  The move to a net running costs regime was intended to make the fees more flexible as The Service would retain fee income and use this to deal with any significant changes in caseload, and would be able to change the fees in response to this and any policy changes.

In addition to these, new nominee and supervisor fees were introduced for ORs when dealing with Fast Track Voluntary Arrangement (FTVA) cases.  For FTVAs these are currently set at £300 (excluding VAT) for the nominee function and 15% of realisations for the supervisor fee.  These fees have similarly been set with the principles of simplicity, fairness, transparency and flexibility in mind.

For the purposes of evaluating against the above objective, we need to look at the following:

· Has the number of fees been reduced? ;

· Do The Service’s users understand the new fees? ;

· From the perspective of The Service’s own staff, are the new fees easier to understand and follow? ;

· Were staff in Regional Trustee Liquidator Units, ORs, and Banking Section adequately trained to operate the new fee structure? ;

· Were the cost estimates accurate? ;

· Has full cost recovery been achieved? ;

· What is the extent of case cross-subsidy? ;

· Is there any function cross-subsidy? ;

· Are The Service’s users content with the new fees? ;

· Is information readily available on the fees to users of The Service? ;

· Has the number of fees disputed by users been lowered? ;

· Can the fees be changed simply in order to meet changing policy requirements? ;

· Can changes in the fee structure be implemented within The Service in a simple manner? ;

· Does the structure provide flexibility to deal with a surge in caseloads? This should be the case as, under the new FR, The Service retains fee income and so can use this to deal with any significant changes in workload.

The suggested evaluation criteria are:

	Measure
	Definition
	Benchmark information
	Rationale

	a) Simplicity of the fees structure
	i) The number of fees in compulsory insolvency case administration
	The number of fees in the old regime, i.e. up to 31 March 2004
	To assess the effect of the changes to the regime on the number of fees

	
	ii) Ease of understanding among users (based on questionnaire response or otherwise)
	Ease of understanding the old regime (based on questionnaire response, anecdotal evidence, or otherwise)
	To assess ease of understanding of the new regime among users

	
	iii) Confidence of staff (Banking, Regional Trustee Liquidator Units, and general OR staff) in operating the new structure
	Confidence of staff (Banking, Regional Trustee Liquidator Units, and general OR staff) in operating old structure (anecdotal or otherwise)
	To assess ease of understanding of the new regime, and effectiveness of training given to staff

	b) Fairness of the new structure
	i) Factor difference between Case Administration unit costs for bankruptcies and the Case Administration fee for bankruptcies 
	Factor difference between Case Administration unit costs and Case Administration fee charged for 3 years up to 31 March 2004
	To assess the accuracy of the Case Administration estimate for bankruptcies

	
	ii) Factor difference between Case Administration unit costs for liquidations and the Case Administration fee for liquidations
	Factor difference between Case Administration unit costs and Case Administration fee charged for 3 years up to 31 March 2004
	To assess the accuracy of the Case Administration estimate for liquidations

	
	iii) Number of cases where fees were not fully collected
	Estimates generated as part of FR review, and percentage of cases where recovery was not achieved in three years up to 31 March 2004
	To assess whether the estimates made were accurate, and whether understanding has improved compared with under the old regime

	
	iv) Factor difference between Case Administration unit costs and average total (i.e. including SoS fee) fees collected (for both bankruptcies and liquidations)
	Factor difference between Case Administration unit costs to average total case fees collected, in the three years up to 31 March 2004
	To assess whether the fees collected via the SoS fee on larger cases has been sufficient to offset cases where the CA fee was not fully collected, and whether this has resulted in an overall cost recovery higher than under the old regime

	
	v) Factor difference between SoS fees collected and shortfall on the Case Administration fees collected (for both bankruptcies and liquidations)
	Factor difference between SoS fees collected and shortfall on the Case Administration fees collected, in the three years up to 31 March 2004 (not a direct comparison as other additional were levied in the old regime)
	To assess the extent to which the SoS fee is relied upon to offset unpaid CA fees in other cases

	
	vi) Ratio of FTVA unit costs to average fees collected 
	Not applicable – FTVAs introduced as part of EA2002
	To assess whether FTVA fees are sufficient to recoup costs 

	
	vii) Level of cross-function subsidy – none
	Level of cross-function subsidy for three years up to 31 March 2004 
	To determine whether there is any cross-function subsidy

	c) Transparency of the new structure
	i) User satisfaction on clarity of (deposit) fees (based on questionnaire response or otherwise)
	User satisfaction on clarity of (deposit) fees in the old regime (based on questionnaire, anecdotal or otherwise)
	To determine approval from, and understanding of, users on the new fees (including availability of information on new regime)

	
	ii) Availability of information showing how fees are accounted for (e.g. pamphlet, website)
	Availability of information showing how fees were accounted for in the old regime
	To assess whether users of The Service can see how fees are accounted for

	
	iii) Number of fees disputed by users against The Service and their causes
	The number of fees disputed in the three years up to 31 March 2004
	To assess whether the changes to the FR have lowered the number of disputes, and whether there is sufficient information available on the new regime

	
	iv) Level of creditor’s deposit compared with creditors’ total costs
	Not applicable
	To assess proportion of creditors’ costs that are taken up by the creditor’s deposit

	d) Flexibility of the new structure
	i) Ability to change level of fees (e.g. by notice)
	Ability to change level of fees in the old regime
	To assess whether the new structure can be modified easily to meet changing needs

	
	ii) Number of changes made to fees or fees structure since 1 April 2004
	Number of changes made to fees or fees structure in 3 years up to 31 March 2004
	To assess whether the new structure has been modified and how easily

	
	iii) Ability within The Service to implement changes in fees or fees structure
	Ability within The Service to implement changes in fees or fees structure in the old regime (if this can be measured)
	To assess how easily changes to the structure can be implemented in The Service’s systems

	
	iv) Ability of The Service to respond to significant changes in caseloads
	Ability of The Service to respond to significant changes in caseloads (if this can be measured)
	To assess whether the fees provide flexibility for an increase in caseloads


Objective 2 – to achieve full cost recovery in the Banking function
This objective relates to the effectiveness of the new fee structure in meeting the actual costs incurred in the Banking function of The Service.  The changes to the fee structure connected to the Banking function of The Service are described in Appendix A.  

The QR and FR review highlighted the following concerns with the former regime:
· The fees were not set to recover costs, as mandated by HM Treasury’s Fees and Charges Guide; and

· The fees were being used to cross subsidise other functions.

Since Banking is not a public interest function, the QR and FR review recommended that it should become a self-financing function and not be paid for by the taxpayer.  The fees for this function have been made simpler by having specific fees for the relevant banking operations, they are fairer by having no cross-function subsidy, and more transparent by their being set directly to reflect costs.  These, coupled with the move to a net running costs regime, are further intended to make the fees more flexible as The Service would retain fee income and use this to deal with any significant changes in workload.

The new fees structure comprises the following:

· An annual fee on estate accounts, paid quarterly – different fees are levied for voluntary and compulsory insolvencies;

· Cheque fee charged per cheque issued;

· Investment Fee charged per investment made; and

· BACS fee charged per electronic payment made.

We need to look at the following:

· Do The Service’s users understand the new fees? ;

· From the perspective of The Service’s own staff, are the new fees easier to understand and follow? ;

· Has full cost recovery been achieved? ;

· Is there any cross-function subsidy? ;

· Are The Service’s users content with the new fees? ; 

· Has the number of fees disputed by users or The Service been lowered? ; 

· Is information readily available on the fees to users of The Service? ;

· Were staff in Banking Section adequately trained to operate the new fee structure, including accurately time recording their activities and recording information on fee recoveries? ;

· Can the fees be changed simply in order to meet changing policy requirements? ;

· Can changes in the fee structure be implemented within The Service in a simple manner? ;

· Does the structure provide flexibility to deal with a significant change in workload?  This should be the case as, under the new FR, The Service retains fee income and so can use this to deal with any significant changes in workload.

Therefore the suggested evaluation criteria are:

	Measure
	Definition
	Benchmark information
	Rationale

	a) Simplicity of the fees structure
	i) The number of banking & transaction fees
	The number of fees in the regime up to 31 March 2004
	To assess the effect of the changes to the regime on the number of fees

	
	ii) Ease of understanding among users (based on questionnaire response or otherwise)
	Ease of understanding the old regime (based on questionnaire response, anecdotal evidence or otherwise)
	To assess ease of understanding of the new regime and fees among users

	
	iii) Confidence of Banking staff in operating the new structure
	Confidence of Banking staff in operating the old fee structure (based on questionnaire response, anecdotal or otherwise)
	To assess ease of understanding of the new regime, and effectiveness of training given to staff

	b) Fairness of the new structure
	i) Factor difference between total fees income and total costs
	Factor difference between total fees income and costs for three years up to 31 March 2004 (if possible)
	To assess whether the total fees collected are sufficient to recoup the total costs incurred

	
	ii) Level of cross-function subsidy – none
	Level of cross-function subsidy for three years up to 31 March 2004 
	To assess whether the function is a recipient or donor of a cross-function subsidy

	c) Transparency of the new structure
	i) User satisfaction (based on questionnaire response or otherwise)
	User satisfaction on clarity of fees in the old regime (based on questionnaire, anecdotal or otherwise)
	To determine approval from users following implementation of the new regime (including availability of information on new regime)

	
	ii) Number of fees disputed by users against The Service
	The number of fees disputed in the three years up to 31 March 2004
	To assess whether the changes in the Banking fees have lowered the number of disputes, and whether there is sufficient information available on the new regime

	
	iii) Number of fees disputed by The Service against users
	The number of fees disputed in the three years up to 31 March 2004
	To assess whether the changes in the Banking fees have lowered the number of disputes

	
	iv) Availability of information showing how fees are accounted for (e.g. pamphlet, website)
	Availability of information showing how fees were accounted for in the old regime
	To assess whether users of The Service can see how fees are accounted for

	
	v) Proportion of time spent on OR and IP work (from time recording summaries)
	Proportion of time spent on OR and IP work in the old regime (from time recording summaries)
	To assess whether OR:IP split has remained consistent and therefore whether the fees charged reflect this accurately

	
	vi) Quality of information on the proportion of banking fees recovered 
	No information produced in the old regime (but proportion of banking fees recovered was 100% as only investment and cheque fees charged)
	To assess whether staff are properly recording the proportion of recovered fees in a timely and relevant manner

	d) Flexibility of the new structure
	i) Ability to change level of fees (e.g. by notice)
	Ability to change level of fees in the old regime
	To assess whether the new structure can be modified easily to meet changing needs

	
	ii) Number of changes made to fees or fees structure since 1 April 2004
	Number of changes made to fees or fees structure in 3 years up to 31 March 2004
	To assess whether the new structure has been modified and how easily

	
	iii) Ability within The Service to implement changes in fees or fees structure 
	Ability within The Service to implement changes in fees or fees structure in the old regime (if this can be measured)
	To assess how easily changes to the structure can be implemented in The Service’s systems

	
	iv) Ability of The Service to respond to significant changes in workload
	Ability of The Service to respond to significant changes in workload (if this can be measured)
	To assess whether the fees structure allows for a significant change in workload for The Service


Objective 3 – to achieve full cost recovery in the Insolvency Practitioner function

This objective relates to the effectiveness of the new fee structure in meeting the actual costs incurred in the Insolvency Practitioner (IP) Regulation function of The Service.  The features of the former regime and the fees charged are described in Appendix A.

The QR and FR review highlighted the following concerns with the former regime:
· The fees charged to IPs authorised by the SoS were not set to recover costs for their monitoring or regulation, as mandated by HM Treasury’s Fees and Charges Guide; and

· Neither the IPs authorised by Recognised Professional Bodies (RPBs) nor the RPBs themselves paid for the cost of the regulatory function performed by The Service on behalf of the SoS.

Since IP Regulation is not a public interest function, the QR and FR review recommended that it should become a self-financing function and not be paid for by the taxpayer.  The changes made, which are listed below, were made to make the fees fairer by making the function self-financing and thereby eliminating any function cross-subsidy, more transparent by making the fees relate directly to costs, and more flexible through allowing The Service to better deal with surges in workload.  The new approach of charging RPBs, and therefore the IPs they authorise, for the overhead of Government regulation mirrors that used by the Financial Services Authority.
The new fees structure comprise the following:

· IP regulation fee, charged to the RPBs for each IP they authorise, to cover IP regulation and monitoring of the RPB; 

· SoS Authorisation fee, an annual fee to reflect the cost of authorisation, maintenance of that authorisation and the IP’s regulation, a comparable approach to that used by RPBs when authorising IPs. The fee also includes the equivalent of the RPB fee; and

· IVA register fee – as in the former regime, but now on full cost recovery basis.

We need to look at the following: 

· Do The Service’s users understand the new fees? ;

· From the perspective of The Service’s own staff, are the new fees easier to understand and follow? ;

· Has full cost recovery been achieved? ;

· Is the SoS authorisation fee in line with that charged by RPBs? ;

· Has the number of Insolvency Practitioners authorised by the SoS gone down as a result of the new regime? If so, why? ;

· Is there any cross-function subsidy? ;

· Are The Service’s users content with the new fees? ;

· Has the number of fees disputed by users or The Service been lowered? ;

· Is information on the fees readily available to users of The Service? ;

· Were staff in IP Policy and IP Unit adequately trained to operate the new fee structure, including producing invoices on time? ;

· Can the fees be changed simply in order to meet changing policy requirements? ;

· Can changes in the fee structure be implemented within The Service in a simple manner? ;

· Does the structure provide flexibility to deal with a significant change in workload?  This should be the case as, under the new FR, The Service retains fee income and so can use this to deal with any significant changes in workload.

The suggested evaluation criteria are:

	Measure
	Definition
	Benchmark information
	Rationale

	a) Simplicity of the fees structure
	i) Ease of understanding among users (based on questionnaire response or otherwise)
	Ease of understanding the old regime (based on questionnaire response, anecdotal evidence, or otherwise)
	To assess ease of understanding of the new IPR fees among users

	
	ii) Confidence of IP Policy/Unit in operating the new structure
	Confidence of staff in operating old structure (anecdotal or otherwise) 
	To assess ease of understanding of the new regime, and effectiveness of training given to staff

	b) Fairness of the new structure
	i) For each of the fees, factor difference between unit cost and fee charged 
	Factor difference between unit cost and fee charged for three years up to 31 March 2004 (if possible)
	To assess whether the fees are sufficient to recoup the costs incurred

	
	ii) Factor difference between SoS Authorisation fee and fee charged by RPBs
	Factor difference between SoS Authorisation fee and fee charged by RPBs in year up to 31 March 2003
	To assess how the SoS fee compares with that charged (for a similar service) by RPBs

	
	iii) Number of IPs directly authorised by The Service, and reasons for any increase/ decrease since 1 April 2004
	Number of IPs authorised in 3 years up to 31 March 2004
	To determine if the number of IPs authorised by The Service has increased/ decreased, and why

	
	iv) Level of cross-function subsidy – none
	Cross-function subsidy for three years up to 31 March 2004 (obtainable by looking in old accounts)
	To assess whether there is any cross-function subsidy

	c) Transparency of the new structure
	i) User satisfaction on clarity of fees (based on questionnaire response or otherwise)
	User satisfaction on clarity of fees in old regime (based on questionnaire, anecdotal or otherwise) 
	To determine approval from users following implementation of the new regime (including availability of information on new regime)

	
	ii) Number of fees disputed by users against The Service
	The number of fees disputed in the three years up to 31 March 2004
	To assess whether the changes in the Banking fees have lowered the number of disputes

	
	iii) Number of fees disputed by The Service against users
	The number of fees disputed in the three years up to 31 March 2004
	To assess whether the changes in the Banking fees have lowered the number of disputes

	
	iv) Availability of information showing how fees are accounted for (e.g. pamphlet, website)
	Availability of information showing how fees were accounted for in the old regime
	To assess whether users of The Service can see how fees are accounted for

	
	v) Timeliness of production of invoices 
	Timeliness of production of invoices in the old regime 
	To assess whether there has been any change in the proportion of invoices produced on time, and whether these are within any section targets

	d) Flexibility of the new structure
	i) Ability to change level of fees (e.g. by notice)
	Ability to change level of fees in the old regime
	To assess whether the new structure can be modified easily to meet changing needs

	
	ii) Number of changes made to fees or fees structure since 1 April 2004
	Number of changes made to fees or fees structure in 3 years up to 31 March 2004
	To assess whether the new structure has been modified and how easily

	
	iii) Ability within The Service to implement changes in fees or fees structure
	Ability within The Service to implement changes in fees or fees structure (if this can be measured)
	To assess how easily changes to the structure can be implemented in The Service’s systems

	
	iv) Ability of The Service to respond to significant changes in workload
	Ability of The Service to respond to significant changes in workload in the old regime (if this can be measured)
	To assess whether the fees structure provides flexibility for a significant change in workload for The Service


Objective 4 – to enable creditors and debtors to get a better deal and better quality of service from Official Receivers and Insolvency Practitioners
This objective relates to a fundamental aim of the provisions in the EA2002 on the fee regime: for creditors to get a better deal and quality of service.

The Case Administration, Banking and IPR functions are not public interest functions – rather they operate for the benefit of a number of stakeholders, including creditors.  However, the QR found that “it was the creditors of insolvent estates whose money [was defraying] the entirety of the cost of the Insolvency Service’s activities".  This review, and the FR Review, found that a number of features in the former FR meant that creditors and debtors were not getting the best possible deal:

· The interest rate ceiling of 3.5% paid on insolvent estates had led to only a third of income generated by assets being returned to the estates for the benefit of creditors, with the remainder going to the Consolidated Fund – this was acting as an unjustifiable ‘tax on creditors’;

· The £2,000 threshold for paying interest on estates was arbitrary, and its presence meant that interest was not being paid on estates even where it was cost-effective to do so;

· The SoS fee charged on all interest payments was unfair, particularly on voluntary liquidation cases, and should be avoided;

· Since IPs were bonded and voluntary insolvencies should not be required to cross subsidise compulsory insolvencies, there was no longer a need for voluntary liquidations to be required to use the ISA; and

· As The Service operated on a gross running cost regime, it did not have access to its own income but had to bid for a budget from its parent Department, the DTI – this meant The Service had not been able to expand capacity to deal with previous rises in caseloads, nor would it be able to in future, leading to a lower quality of service to creditors and debtors alike.

The principal changes in the new FR have been made to improve fairness to creditors by seeking to increase their returns from insolvent estates: 

· All Investment income from the Insolvency Service Investment Account to be returned to insolvent estates for the benefit of creditors save for maintaining a prudent solvency margin in the ISIA;

· Voluntary liquidations no longer required to use the Insolvency Service Account; and

· Investment income payments are no longer charged SoS fees.

In addition to these direct changes mentioned above, other measures were undertaken to improve fairness to creditors and debtors by introducing transparency in the fees being charged to them and so empower them to get a better deal:

· ORs’ fees for FTVAs being set to reflect cost; and

· The continuation of the “fallback IP fee structure” for fees to be fixed in situations when no agreement can be made between creditors and the IP, and taking the matter to court is not a viable option.

It was an aim of the new FR that the above elements would lead to changes in the fees charged by IPs – the former by introducing indirect competition with IPs dealing with IVAs, the latter by keeping a scale to reflect the cost that an OR would need to charge to recover the full economic cost of asset realisation activities if he had to undertake the more complex asset realisations undertaken by IPs.  Though it is likely that other factors would have also influenced any such changes in IPs’ fees, it would be useful to see whether any changes have indeed taken place.

The other changes made were to make the new FR more flexible in this area: the first allowing for the Secretary of State to make changes to the ISA interest rate for personal bankruptcy and company insolvency by notice without the need for amendments to the Statutory Instrument (SI), and the second, which is mentioned elsewhere in this paper, moving The Service from a gross running cost regime to a net running cost regime, with the intention that this would enable it to expand capacity to deal with potential future changes in caseloads, and maintain a high quality of service to its users.

We therefore need to look at the following measures: 

· Is there now a higher proportion of income earned on funds in the ISA being returned to insolvent estates? ;

· Have the returns to creditors from OR cases increased since the introduction of the new regime? ;

· Have the returns to creditors for voluntary liquidations increased? With the removal of the SoS fee, have fees charged on voluntary liquidations decreased? ;

· Have IP fees for handling cases decreased since 1 April 2004? If so, why? ;

· Has the introduction of FTVAs with their associated fee structure resulted in IPs making changes to their IVA fees? ;

· Has there been any change in the number of voluntary liquidations using the ISA? If so, why? ;

· Can the ISA interest rate be revised easily? ;

· Does The Service have the flexibility to employ more people to maintain a high quality of service for increasing caseloads?

Therefore, the suggested evaluation criteria are as follows:

	Measure
	Definition
	Benchmark information
	Rationale

	a) Fairness of the new structure
	i) ISA interest rate since 1 April 2004
	ISA interest rate in the three years up to 31 March 2004
	To assess whether there is a higher interest rate in the ISA 

	
	ii) Average return in the pound to creditors from the ISA per pound of estate asset (allowing for IP/OR fees) for new regime cases
	Average return in the pound to creditors in the three years up to 31 March 2004
	To assess whether returns to creditors have increased as a result of the increased ISA rate

	
	iii) Average fees collected per case in voluntary liquidations
	Average fees collected per case in voluntary liquidations for the year ending 31 March 2004 
	To assess whether fees charged to creditors on voluntary liquidations have decreased

	
	iv) IP fees for bankruptcies, liquidations and IVAs as a percentage of estate assets
	IP fees for bankruptcies, liquidations and IVAs for the three years up to 31 March 2004
	To assess whether IPs have lowered/raised their fees

	
	v) Reasons for any changes in iv)
	To explain why IPs have made changes to their fees

	
	vi) Average return in the pound to creditors from IP IVAs (post-EA2002) [covered in separate Evaluation of IVA Provisions]
	Average return in the pound to creditors from IP IVAs in the year ended 31 March 2002 [covered in separate Evaluation of IVA Provisions]
	To assess whether introduction of FTVAs have impacted on creditors’ returns in post-bankruptcy IVAs [covered in separate Evaluation of IVA Provisions]

	
	vii) Ratio of voluntary liquidations using the ISA to total number of voluntary liquidations
	Ratio of voluntary liquidations using the ISA under the old regime – 100%
	To assess extent to which IPs are using other banking services for estate accounts

	
	viii) Reasons for any changes in vii)
	To explain why IPs are using banking services elsewhere

	b) Flexibility of the new structure
	i) Ability to change the ISA interest rate (e.g. by notice)
	Ability to change the ISA interest rate in the old regime
	To assess whether the ISA interest rate can be modified more easily to reflect higher investment returns

	
	ii) Number of changes in the ISA interest rate since 1 April 2004
	Number of changes made to the ISA interest rate in 3 years up to 31 March 2004
	To determine whether the ISA interest rate has been changed, and how easily

	
	iii) Ability of The Service to employ more staff as workloads increase
	Ability of The Service to employ more staff in response to increased workloads under the old regime (anecdotal)
	To determine whether The Service can expand capacity to meet increasing demand on its functions, and whether quality has remained constant


Objective 5 – to “not cost more in net public expenditure terms” than the old regime

This objective relates to another of the fundamental aims of the FR review: that the new FR should not result in a higher draw on public funding for The Service.  Under the new FR, the taxpayer only pays for the below public interest functions of The Service through direct funding from the DTI:

· Insolvency policy; 

· Investigation and enforcement (including director disqualifications and Bankruptcy restriction orders); 

· OR disbursements not met by estates; 

· Public interest casework; and

· Insolvency Practitioner Tribunals.

In the previous FR, The Service had been funded on a gross running cost regime, through which it received fixed budgets from DTI to carry out all of its functions and paid any income generated to DTI plus a proportion of income from the ISIA to the Consolidated Fund.  The net cash or expenditure required from the DTI was calculated as the difference between total cash cost for The Service and total receipts.  However, this funding system was considered by the FR Review to be “flawed due to its lack of transparency and flexibility and immense complexity” – and under this regime The Service had in fact been generating a surplus for Government.  

The agreement between The Service and the DTI – set out in a Financial Memorandum which came into effect on 1 April 2004 – was designed to tackle these concerns.  The Service now only receives funding for those functions where there is a public service interest, and net expenditure required from the DTI is calculated as the sum of the costs of these functions less their turnover raised.

This approach is intended to be fairer as The Service receives the full cost of these public interest services within the agreed budget, and without any function cross-subsidy.  It is also designed to be more flexible, enabling The Service to review annually the fees and charges required to achieve full cost recovery for CA, Banking, and IP Regulation, and by the DTI allowing The Service financial flexibility within a Spending Review period of 3 years in respect of resource expenditure and income under the Departmental Expenditure Limit – although this remains subject to other Departmental pressures.  The aim of this was to enable The Service to respond effectively to increases in its workload, very important for an agency working in a demand-led area.

We need to look at the following:

· Has the net public expenditure for The Service changed? ;

· Has the 3-year settlement in the Financial Memorandum allowed enough flexibility to deal with a surge of casework in both Policy and Investigation & Enforcement sections? ;

· Is there any cross-function subsidy? ;

· Have costs per unit output decreased?

The suggested evaluation criteria are:

	Measure
	Definition
	Benchmark information
	Rationale

	a) Fairness of the new structure
	i) Net public expenditure for The Service
	Net public expenditure for three years up to 31 March 2004
	To assess whether there has been any change in net public expenditure

	
	ii) Level of cross-function subsidy – none
	Level of cross-function subsidy for three years up to 31 March 2004
	To determine whether there is any cross-function subsidy

	
	iii) Cost per unit output in investigations and enforcement
	Cost per unit output in three years up to 31 March 2004
	To determine whether unit costs have decreased due to efficiency savings

	
	iv) Reasons for any changes in i) and iii)
	To assess the reasons for any changes in the net costs and unit costs

	b) Flexibility of the new structure
	i) Flexibility under new Financial Memorandum to deal with a future surge in public interest casework (policy, investigations and enforcement)
	Flexibility under old regime to deal with surges in casework
	To assess whether there are contingency measures in the FM to deal with a possible increase in work in these functions

	
	ii) Extra public expenditure required to meet increase in caseloads
	Extra public expenditure required to deal with previous surges in caseloads up to 31 March 2004
	To assess whether The Service is better placed to deal with costs associated with an increase in casework


Section 5 - Methodology and Sources of Information

The following paragraphs set out the general approach to the evaluation and the proposed sources of information to be used:
a) Communication (including meetings) with Insolvency Service personnel

Communication with appropriate staff will enable the approach of the evaluation to be explained and any necessary information or documentation to be obtained.  Such communication will be important in ensuring that the evaluators fully understand the issues within the area under evaluation. Staff who assist the evaluator will be kept informed of the progress of the evaluation.

b) Review of files

File research will be used to supplement information from other sources. 

c) Meetings with professionals within the insolvency sector

The evaluators will seek the views of professionals within the insolvency sector to obtain information regarding the appropriateness and impact of the new Financial Regime. 

d) Structured questionnaires and interviews with members of the public
Where appropriate, a sample of bankrupts, creditors, and other members of the public may be interviewed to get their views and experience of the impact of the new regime.

e) Use of contractors
Where appropriate, contractors may be used to undertake evaluation fieldwork.
Any sampling will be agreed with the Statistics Directorate to ensure the proposed sample sizes are statistically acceptable.

Section 6 – Timing

The Insolvency Service made a commitment to undertake an evaluation of all the measures of the EA2002 within 3 years of commencement of the provisions. The financial regime provisions of the Act commenced on 1 April 2004 and the evaluation process is due to be completed by 31 March 2007 with the option of further reporting where more information is required or there are inconclusive results.

The estimated timetable for completion of the evaluation is as follows:

	March – June 2006
	Obtain data

	July 2006 – August 2006
	Analysis of results

	September 2006
	Interim evaluation report

	March 2007
	Final evaluation report


APPENDIX A

Comparison of the Old and New Financial Regimes

The differences in the main features of the “Old Regime” (the FR prior to 1 April 2004) and the “New Regime” (which came into effect from 1 April 2004) can be summarised as below:

	
	Old Regime
	New Regime

	Running Cost Regime
	Gross

– The Service receiving money from its parent Department, the DTI, to pay for all areas of work, plus salaries, accommodation, IT, legal and other expenses

– Majority of investment income received on insolvent estates paid over to HM Treasury through Consolidated Fund
	Net

– The Service receiving money from the DTI, to pay for its work in Insolvency policy, Investigation and enforcement (including director disqualifications and Bankruptcy restriction orders), OR disbursements not met by estates, Public interest casework, and Insolvency Practitioner Tribunals

– All investment income returned to insolvent estates save for maintaining a prudent solvency margin in the ISIA

	Fees charged
	Fees charged on insolvency cases, banking and nominal fees on IPs, which were not reflective of costs, plus costs collected from disqualified directors
	Fees charged on insolvency cases, banking, insolvency practitioner regulation – all set to recover costs – plus costs collected from disqualified directors 


Case Administration

Case Administration fees

Note: as the nature and purpose of the fees charged in the old and new FRs are markedly different, no direct comparison can be made between the two – however the chart below does serve as an approximation.

	Old Regime
	
	
	New Regime
	
	
	

	OR Administration

Fee
	Bankruptcy:
£320 (deposit £250 or £300)
	
	OR Administration
	Bankruptcy:
£1625 
	
	

	
	Company:
£640 (deposit £500)
	
	Fee
	where the deposit is
	£310 from 1 Apr 2004

£325 from 1 Apr 2006
	For a

debtor’s

petition

	Stationery Fee
	£175 for up to 25 creditors

£20 for every extra 10 creditors
	
	
	
	
	

	
	
	
	
	
	
	

	OR’s Realisation and 
	i) 20% on the first £5,000 or fraction thereof
	
	
	
	
	

	OR’s Remuneration Fee
	ii) 15% on next £5,000 or fraction thereof
	
	
	or
	£370 from 1 Apr 2004

£390 from 1 Apr 2006
	For a 

	
	iii) 10% on next £90,000 or fraction thereof
	
	
	
	
	creditor’s

	
	iv) 5% on all further sums
	
	
	
	
	petition

	Distribution Fee
	i) 10% on the first £5,000 or fraction thereof
	
	
	
	
	

	
	ii) 7.5% on next £5,000 or fraction thereof
	
	
	Company:
£1950
	
	

	
	iii) 5% on next £90,000 or fraction thereof
	
	
	where the deposit is
	£620 from 1 Apr 2004
	

	
	iv) 2.5% on all further sums
	
	
	
	£655 from 1 Apr 2006
	

	Fee for rescission, recall, stay for a winding up and rescission, annulment, discharge of a bankrupt
	i) £90 if the OR attends or makes a report to Court

ii) £45 for further attendances or reports
	
	
	
	
	

	Fee for supervision of special manager
	£90 for each week or part thereof
	
	
	
	
	

	Meetings Fee
	i) £65 – meeting under S136(4) or S293(1)
	
	
	
	
	

	
	ii) £155 other meetings up to 25 creditors/ contributories
	
	
	
	
	

	
	iii) £20 for every extra 10 creditors/ contributories
	
	
	
	
	

	Affidavit, affirmation or declaration Fee
	£4 + £1 exhibits
	
	
	
	
	

	Gazette charge
	£21.50
	
	
	
	
	

	Creditors’ Committee Fee
	£27
	
	
	
	
	


Secretary of State fee, charged on ISA deposits

	
	Old Regime
	New Regime

	
	
	

	Bankruptcies
	15%
    on the first £50,000 or fraction thereof
	0%
on the first £2,000

	&
	11.25%   on the next £50,000 or fraction thereof
	17%
on all chargeable receipts

	Compulsory
	9.75%
    on the next £400,000 or fraction thereof
	
up to a maximum of £100,000

	Liquidations
	5.625%   on the next £500,000 or fraction thereof
	

	
	3%
    on the next £4,000,000 or fraction thereof
	

	
	1.5%
    on the next £15,000,000 or fraction thereof
	

	
	0.25%
    on the next £30,000,000 or fraction thereof
	

	
	0.1%
    on all further amounts
	

	
	
	

	Voluntary
	Where the money consists of unclaimed dividends
	1.75%
      up to a limit of £12,500
	No SoS fee payable on deposits in voluntary

	Liquidations
	
	
	
liquidations

	
	Where the money consists of undistributed funds or balances
	1.75% on the first £50,000 or fraction thereof up to a limit of £12,500
	

	
	
	
	

	
	
	1.25% on all further amounts
	


Time and Rate fees

	
	Old Regime
	New Regime

	Charged for:
	OR acting as
Interim receiver



Provisional liquidator



Liquidator or Trustee



Liquidator in respect of the realisation of property charged
	OR acting as
Interim receiver



Provisional liquidator

Distributions


Fees for Fast Track Voluntary Arrangements (new regime only)

	FTVA Registration Fee
	£35
from 1 Apr 2004

	
	£15
from 1 Apr 2006

	
	

	Nominee Fee
	£300

	
	

	Supervisor Fee
	15%
on all chargeable receipts

	
	


Banking

	
	Old Regime
	New Regime
	
	

	Use of ISA
	Mandatory for all compulsory insolvencies
	Mandatory for all compulsory insolvencies
	
	

	
	and voluntary liquidations
	
	
	

	
	
	
	
	

	Quarterly Fees
	None
	Compulsory liquidations, where liquidator or
	£15
	payable on

1 January

1 April

1 July

1 October

	
	
	trustee is not the OR
	
	

	
	
	
	
	

	
	
	Voluntary winding up
	£20
	

	
	
	
	
	

	
	
	
	
	

	Other fees
	Issue of cheque
	£0.65
	Issue of cheque, money order or payable order
	£0.80
	

	
	
	
	BACS or other electronic funds transfer
	£0.15
	

	
	Investment fee (on purchase of an investment)
	Company: 0.625%

Bankruptcy: n/a
	Investment fee (on purchase of an investment)
	£50
	

	ISA interest rate
	3.5% interest paid on all estate accounts 
	Interest rate set to reflect maximum possible return to insolvent

	
	
	estates’ accounts

	
	Low Value Estates (assets less than £2000) do not
	Interest paid on all estates except where it is not cost-effective to do

	
	receive interest
	so
	
	

	
	Surplus interest from ISIA is paid to Consolidated
	All interest from ISIA returned to estates save for maintaining a

	
	Fund
	prudent solvency margin in the ISIA

	
	All interest payments attract a SoS fee
	No SoS fee charged on payments to voluntary cases
	
	

	
	
	
	
	


Insolvency Practitioner Regulation

	
	Old Regime
	
	New Regime
	

	IPs licensed directly by
	Nominal Authorisation Fee
	£200
	Annual Fee (or fraction thereof)
	£2000
from 1 Apr 2004

	Secretary of State
	Renewal Fee, paid every 3 years
	£100
	for period 1 April – 31 March
	£2100 from 1 Apr 2006

	
	
	
	
	

	RPBs that authorise IPs
	No fee
	
	Fee for each person authorised
	on or before 1 Apr each year

	
	
	
	to act as an IP
	£100
from 1 Apr 2004

	
	
	
	
	£150
from 1 Apr 2006

	
	
	
	
	£200
from 1 Apr 2007

	
	
	
	
	

	IVA registration fee
	
	£35
	IVA registration fee
	£35
from 1 Apr 2004

	
	
	
	
	£15
from 1 Apr 2006
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