Leyland DAF Seminar: 17th February 2005

The points below are a summary of the views expressed at the seminar regarding the potential implications of the House of Lords decision in re Leyland DAF. 

Please note that the views expressed are those of the participants at the event and not those of the Insolvency Service.

· Parliament implicitly approved the Court of Appeal decision in re Barleycorn pursuant to the “Barras” principle.  This presumes that when Parliament continues to use words that have been interpreted by the courts it intends the words to continue to have the same judicial meaning.  Parliament has had the opportunity to reverse the decision in Barleycorn in the Insolvency Act 1986, the Insolvency Act 2000 and the Enterprise Act 2002 but chose not to do so. 

· The Insolvency Act 1986 and the Enterprise Act 2002 positively endorsed the principles laid down in Barleycorn by explicitly allowing the payment of administration expenses from floating charge assets.

· Section 175 of the Insolvency Act 1986 explicitly provides for the priority of preferential debts over holders of a floating charge, after the expenses of the liquidation have been paid.  Therefore, the expenses of the liquidation should rank ahead of the claim of the floating chargeholder ie. if A has priority over B and B has priority over C then A must have priority over C.

· The creation of a separate fund of assets “belonging” to the floating chargeholder is inconsistent with general property law.  The nature of a charge differs from that of a mortgage.  When a charge is taken previous case law has indicated that the property of a company is not depleted and title is not transferred.  Therefore the creation of a separate fund containing property held on trust for the floating chargeholder contradicts earlier decisions made by the judiciary.

· The Leyland DAF decision suggests the existence of a floating charge is now an issue of property rather than priority.  But, this is inconsistent with property law.  If the assets were the property of the floating chargeholder, the value of the floating chargeholder’s claim would fluctuate with the underlying value of the asset.  However, this is not the case since the floating chargeholder’s claim is secured for the value of the debt, not the value of the asset.

· Insolvency practitioners are reaching agreement with banks about the payment of general liquidation expenses in cases where the banks hold floating charges.  The ability to reach any such agreement has depended to a large extent on the relationship of the insolvency practitioner with the bank.

· Before taking on a case, insolvency practitioners now have to consider more carefully what the “free assets” are at the outset if they are to be paid their fees.  Usually they solely comprise preferences and transactions at undervalue.  The cost of realising these assets requires up front funding from creditors which is often not forthcoming.  

· It is often necessary for an insolvency practitioner to have a meeting with the floating chargeholder before deciding whether to accept a case.

· The number of administrations has increased since the Leyland DAF decision, whilst CVL’s are in decline.  It is unclear how much of this is due to the Enterprise Act 2002 but some of the decline in CVL’s may be related to the Leyland DAF decision.  There has been no apparent impact on compulsory liquidations.

· The use of an insolvency procedure will be determined by the rules governing it. The rules on fee recovery now differ between liquidations and administrations.  Therefore the Insolvency Service should consider whether it ultimately wants administration to be the only gateway.

· Banks are concerned about the possibility of liquidators using floating charge assets (in cases where they agree to the liquidator deducting his fees from floating charge asset realisations) in order to go on “speculative” recovery actions for the benefit of unsecured creditors. 

· Banks are still keen for liquidators to properly fulfil their investigatory duties in order to prevent the banks from appearing to be a “soft touch”.

· The anticipated House of Lords decision in re Spectrum could potentially exacerbate the implications of the decision in Leyland DAF.  This is because fixed charges over book debts may be found to be floating charges.

· Banks will be generally comfortable with whatever the outcome of the Spectrum decision as they can assess risk well.  However, other “involuntary” creditors such as employees, Crown departments and smaller trade creditors may be less able to look after their interests if a change in the law occurs.

· When receivership is followed by liquidation two sets of preferential creditors are created at different dates.  It would be helpful if the inter-relationship between these two sets of preferential creditors was clarified.

· It is not sensible to have two differing expense regimes for two separate insolvency procedures when it is possible to convert from one procedure to another.

· If a choice has to be made between the basis for charging fees in liquidation and administration, the liquidation model is the most appropriate since it properly reflects property law and the effect of a floating charge.  There is no justification for allowing the insolvency practitioner to have access to assets not available to the company, which is the basis of the administration expenses regime.

· One option may be for liquidators not to be able to take their general liquidation expenses until after giving 28 days notice to the holder of the floating charge, who would have the right to apply to the court should they object.

· The banks would be concerned that there would be a possibility of insolvency practitioners being given carte blanche to run up costs to be paid from floating charge assets.  If the banks were to unduly suffer from speculative insolvency practitioner actions personal guarantees given, for example, by directors would be pursued by the bank in order to recover any shortfall created through the escalation of costs.  Thus there should not be a “cavalier” approach on the part of insolvency practitioners in spending what could potentially be other people’s money.  


· The Leyland DAF decision has created something of a difficulty for smaller insolvency practitioners who are not on the banks “panels”.  This means they are not able to agree fees from the realisations of floating charge assets.

· In cases where there are substantial preferential creditors, administration offers more security for insolvency practitioners in terms of fee recovery than liquidation, even though a liquidation may be the more appropriate procedure.

· The funding of insolvency investigations has now become a matter of private negotiation between two parties ie. the insolvency practitioner and the bank.  This is not in the spirit of the Enterprise Act 2002 which was designed to enfranchise the unsecured creditors.  Unsecured creditors will now be concerned about the inability of liquidators to properly discharge their investigatory functions and challenge certain transactions etc.

· The powers of a liquidator in respect of challenging certain transactions do not just benefit the unsecured creditors but embody the principle of a collective procedure and reinforce commercial morality.  The enforcement of such provisions benefits the general commercial community, including the banks, who are repeat lenders with a continuing commercial interest in the lending market.  Therefore to not require floating chargeholders to fund these actions would be unfair.

· If the Leyland DAF decision was reversed, a scenario could arise where in a concurrent receivership and administration, a capital gains tax liability incurred by the sale of a receivership asset would be borne by a floating chargeholder.

· The creation of two separate funds of assets causes difficulty for property lawyers.  When an insolvency occurs all stakeholders are involved and thus the general principle of expenses being taken from a single fund is most appropriate.

· The increasing number of administrations relative to liquidations could result in cases being confined to a smaller group of insolvency practitioners.

If you think any particular comment does not properly reflect the point(s) made or you did not get the opportunity to express your view during the course of the seminar and wish to do so please email your comments to Toby.Watkinson@insolvency.gsi.gov.uk.

