Leyland DAF questionnaire results

Response

The questionnaire was despatched to a total of 1,838 insolvency practitioners.  Responses representing 428 practitioners were received, indicating a response rate of 23%.  Of those practitioners, there are 1,691 currently licensed, which represents a response rate from this population of 25%. 

The highest volume of responses were received from insolvency practitioners operating on either an individual basis, or as a part of a small firm with five practitioners or less. 

The larger firms provided responses on behalf of all their practitioners, representing a large proportion of the total response rate.  In particular, the aggregated responses from Ernst & Young, PWC, Baker Tilly and Grant Thornton represented the views of 231 practitioners, amounting to some 54% of the total response.

In order to avoid distortion the responses received have thus been recorded by reference to the number of practitioners operating within a firm.  Any segmental differences will therefore become apparent.

The responses generally varied from “tick-box” answers to more detailed questioning of the implications of the decision, particularly from the larger firms.

The attached excel spreadsheet contains the raw data from the responses (Sheet 1), whilst the numbered charts derived from the data represent the responses to each question.

Results

Chart 1 - % of insolvency work undertaken by IP represented by CVL’s

The majority of respondents in the sole practitioner and 2-5 practitioner segments indicated that CVL’s constituted between 0% and 66% of their total insolvency work.  In the medium (6-10 practitioner) segment there was a bias to the 66% to 100% category indicating a greater reliance on this type of work.  Perhaps unsurprisingly, in the larger firm segment (11+ practitioners) there was a bias to the 0% to 33% category, with no firm being more than 66% dependent on CVL work.

CVL’s clearly constitute a significant proportion of insolvency work for practitioners in all segments.  The smaller and larger firms are less reliant on this type of work than those in the medium segment.

Chart 2 - % of CVL cases where there is a floating charge

The majority of respondents in the sole practitioner and 2-5 practitioner segments indicated that in 33% to 100% of their CVL cases there was a floating charge.  A significant proportion of these respondents indicated that there was a floating charge  in more than 66% of cases.  In the medium and large firm segments there was more of a mixed picture but with a bias towards the existence of floating charges in the majority of cases.

The majority of CVL cases appear to be affected by the existence of a floating charge across all segments.  However, a significant minority of firms across all segments indicate that there is a floating charge in less than 33% of their cases.  This could be a reflection of the policy of some firms not to accept CVL cases where there is a floating charge in order to avoid fee recovery difficulties.

Chart 3 - % of CVL cases that involve extensive investigation and/or litigation

The majority of respondents across all segments indicate that there is extensive investigation work in only 0% to 33% of CVL cases.  In the sole practitioner and 2-5 practitioner segment a minority of respondents indicated that there was extensive investigation work in 33% to 100% of CVL cases, perhaps reflecting the specialised investigatory nature of some of the smaller firms.

In the vast majority of cases it seems likely that practitioners are seeking to be remunerated for basic statutory investigation work only.  This may be contrary to the perception of the banks. 

Chart 4 – Has the IP experienced difficulty in communicating with clearing bank charge holder?

In the sole practitioner and 2-5 practitioner segment the responses were virtually evenly divided between a positive and negative response.  In the medium and larger firm segment there was a bias towards a negative response, ie not having any communication difficulties.

The larger firms appear better placed to communicate with the clearing banks.  Amongst the smaller firms, the picture is more mixed, with local working relationships likely to be a more decisive factor. 

Chart 5 – Has the IP been able to obtain the agreement of the charge holder regarding fees?

Across all segments the responses indicate that, more often than not, the practitioner is able to obtain an agreement regarding fees.

Despite the large number of practitioners indicating difficulties in communicating with the clearing banks, the majority appear to be able to eventually reach an agreement.  However, a significant number of practitioners in all segments, particularly sole practitioners and those in the 2-5 practitioner segment, indicate that they are not able to do so.

Chart 6 –  Has the IP taken fewer CVL cases as a consequence of the Leyland DAF decision?

Across the small and medium segments, approximately two-thirds of the responses indicate that practitioners have not taken fewer CVL cases as a consequence of the Leyland DAF decision.  Amongst the larger firms the picture is reversed, with the vast majority indicating that they had taken fewer cases as a consequence of the Leyland DAF decision.  

Despite the relative difficulty the small and medium sized practitioners appear to have in communicating with the clearing bank charge holders, they are for the most part continuing to take CVL cases.  This contrasts with the larger firms, who appear to have taken a more robust approach to the acceptance of cases.  The consequences of the Leyland DAF decision in respect of fees are therefore likely to be borne primarily by the small and medium sized firms.

Chart 7 – Has the IP encouraged directors to consider administration instead of liquidation as a consequence of the Leyland DAF decision?

The majority of responses across all segments indicate that practitioners are not encouraging administrations instead of liquidations.  However, a significant minority have stated that they have done so.  Many of the answers were also qualified with the clear inference being that this will become inevitable given the implications of the Leyland DAF decision regarding fees.

Chart 8 – Has the charge holder exercised their right to appoint an administrator?

In cases dealt with by sole practitioners and those in the 2-5 practitioner segment, in the majority of cases the charge holder does not seek to appoint their own administrator.  However, the picture is reversed in cases dealt with by the medium and larger firms, with charge holders exercising their right to appoint an administrator more often than not.  This is probably a reflection of the banks taking more of an interest in the potentially more lucrative cases dealt with by the larger firms.

Chart 9 – Has the IP experienced difficulty in obtaining the approval of costs in administration cases?

The majority of responses indicate that practitioners are not generally experiencing difficulty in obtaining the approval of costs in administration cases.  However, a minority of practitioners in all segments indicate that there are still difficulties in doing so despite the statutory fee provisions of the administration procedure.

Chart 10 – Does the IP believe it would be advantageous for the provisions regarding the funding of liquidations and administrations to be harmonised?

The vast majority of responses across all segments indicated that practitioners would prefer to see a harmonisation of the funding regimes.  Unsurprisingly, the administration regime was almost unilaterally the preferred option.  Many responses indicated that to have two separate funding regimes would inevitably tempt practitioners to recommend the procedure most advantageous to them, and that they could not be expected to perform statutory duties “for nothing”.

General comments

The responses generated the following specific points:

· Local bank managers are unable to authorise general liquidation fees causing crucial time delays for practitioners in deciding the appropriate course of action for a particular case

· Many firms are declining to accept liquidation cases unless there is a clear floating charge surplus 

· Directors are being asked to indemnify practitioners in respect of the general liquidation expenses

· Where directors are unable to afford to pay for general liquidation expenses, practitioners are advising that they petition for compulsory winding-up

· A general perception that compulsory liquidations are paid for by the public purse and that more cases will fall to be dealt with by the OR

· Where cases are declined by practitioners and left “in limbo”, former employees are being denied access to ERA benefits

· There is no regulatory scrutiny of companies left “in limbo” providing an invitation for unscrupulous directors to commit offences

· The Crown Department’s statement regarding the application of the decision has caused surprise and disappointment amongst practitioners who were expecting the Crown to adopt an approach akin to that of the floating charge holders

· General concern that practitioners could be liable to repay fees taken from floating charge assets since the Barleycorn decision

· There remain some difficulties in agreeing the costs of administrations, although these tend to centre on the quantum of the practitioners’ pre-appointment costs

· A perception amongst smaller practitioners of the operation of a “closed shop” on the part of the clearing banks and large accountancy firms

· The ad hoc negotiation with banks over fees results in them having control over the extent of a liquidation to the possible detriment of the general body of creditors

Summary

It seems apparent that the financial implications of the Leyland DAF decision will be more pertinent for the smaller and sole practitioner firms, largely as a result of their greater dependence upon CVL work and relatively poorer working relationships with the clearing banks.  The extent to which these firms will continue to entertain CVL work is unclear given that there are early indications CVL cases will be declined where there is no floating charge surplus.

The overwhelming majority of respondents to the questionnaire predictably favoured a liquidation expense regime akin to that in administration.  To have differing expense regimes will inevitably encourage practitioners to recommend an insolvency procedure purely on the basis of their fee recovery prospects as opposed to the procedure most appropriate for case.  The present situation where practitioners are obliged to carry out statutory liquidation duties without recourse to the floating charge assets clearly puts them in a difficult position.

On the basis of the responses to the questionnaire it appears there is a justifiable case to reverse the effects of the Leyland DAF decision in order to preserve the integrity of the liquidation and administration procedures.

