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The Lord Chancellor has consulted the Committee existing for the purposes of section 413 of the Insolvency Act 1986(
).

The Lord Chancellor, in the exercise of powers under section 411 of the Insolvency Act 1986, with the concurrence of the Secretary of State, and of the Chancellor of the High Court (by the authority of the Lord Chief Justice under section 411(7) of that Act) in relation to those rules that affect court procedure, makes the following Rules: 
Citation, commencement and interpretation

1. — LISTNUM "SEQ1" \l 2  These Rules may be cited as the Insolvency (Amendment) Rules 2008 and shall come into force on 6th April 2008 (“the commencement date”).

(2) In these Rules, “the principal Rules” means the Insolvency Rules 1986(b).

(3) These Rules shall be construed as one with the principal Rules.

Amendments to Part 4 of the Insolvency Rules 1986

2.   Chapter 20 of Part 4 of the principal Rules shall be amended as set out below.

3.   In paragraph (1) of Rule 4.218 (general rule as to priority), for the words “The expenses of the liquidation”  at the beginning of that paragraph, to and including the words “or the name of the company” at  the end of subparagraph (a)(i), substitute the following—

  “The expenses of the liquidation are payable out of—

(a)  the assets held by the liquidator in the course of carrying out his functions in the liquidation;

(b)  the proceeds of any legal proceedings which he has power to bring or defend, whether in his own name or in the name of the company; and

(c)  subject as provided below, property comprised in or subject to a floating charge created by the company.

(2) The expenses are payable in the following order of priority—

(a) expenses or costs which—

(i) are properly chargeable or incurred by the official receiver or liquidator in preserving, realising or getting in any of the assets of the company or otherwise relating to the preparation and conduct of any legal proceedings which he has power to bring or defend whether in his own name or the name of the company;”. 

4.   After Rule 4.218 insert— 

“Litigation expenses and property comprised in or subject to a floating charge

Litigation expenses and property subject to a floating charge — general provisions

4.218A.—(1) In this Rule and Rules 4.218B to 4.218E, 

(a) “approval” and “authorisation” mean the approval or authorisation of expenses specified in section 176ZA(3);

(b) “the relevant creditor”, except where the context otherwise requires, means a preferential creditor or creditors or a holder of a debenture secured by, or a holder of, a floating charge who, in a winding up, is a creditor whose claim to property comprised in or subject to a floating charge created by the company is, in the opinion of the liquidator, subordinated to the priority and payment of expenses under section 176ZA except for the imposition of any requirement for the approval or authorisation referred to above; 

(c) “litigation expenses” means those expenses or costs of a liquidation which are properly chargeable or incurred relating to the preparation and conduct of any legal proceedings which a liquidator has power to bring whether in his own name or the name of the company.

(2) So far as the assets of a company available for the payment of general creditors are insufficient to meet them, litigation expenses shall not have the priority provided by section 176ZA over any claims to property comprised in or subject to a floating charge created by the company and shall not be paid out of any such property save and to the extent provided by Rules 4.218B to 4.218E.

Litigation expenses and property subject to a floating charge – requirement for approval or authorisation

 4.218B.—(1) Paragraph (2) applies where, in the winding up of a company, the liquidator—

(a) ascertains that property is comprised in or subject to a floating charge;

(b) has instituted or intends to institute legal proceedings;

(c) prior to or at any stage in those proceedings,  is of the opinion that—

(i) the assets of the company available for payment of general creditors are or will be insufficient to pay all or part of the litigation expenses; and

(ii) in order to pay all or part of the litigation expenses he will have to have recourse to the property comprised in or subject to a floating charge.

(2) As soon as reasonably practicable after the date on which he forms the opinion referred to in paragraph (1) above, the liquidator shall, subject as follows, request from the relevant creditor whose claim is to property comprised in or subject to that charge, the approval or authorisation of such amount for litigation expenses as the liquidator thinks fit.

Litigation expenses and property subject to a floating charge – application for approval or authorisation 

4.218C.—(1) A request made by the liquidator to the relevant creditor for approval or authorisation relating to litigation expenses shall be in writing and shall include the following statements—
(a) a statement describing the nature of the legal proceedings, including, where relevant, the statutory provision under which proceedings are being brought and the grounds upon which the liquidator relies;

(b) where the power to bring those proceedings is subject to sanction, a statement that the liquidator has sought and been given the relevant permission;

(c) a statement specifying the amount for litigation expenses for which approval or authorisation is sought (“the specified amount”);

(d) notice that the relevant creditor must  approve or authorise or otherwise reply to the request in writing within 28 days from the date of its being made (“the specified time limit”); and

(e) a statement explaining the consequences of a failure to reply within the specified time limit.

(2) Where the relevant creditor consists of two or more preferential creditors, the liquidator, using FORM 4.74, shall send to each preferential creditor a request for approval or authorisation containing the matters listed in paragraph (1) above and also giving—

(a)   the number of preferential creditors concerned,

(b)  the total value of the sum preferential claims, or if not known, as it is estimated to be by the liquidator immediately prior to sending the first of any such request, and

(c)  notice that approval or authorisation of the specified amount shall be taken to be given where a majority in value of those preferential creditors who respond within the specified time limit are in favour of it.

Litigation expenses and property subject to a floating charge – approval or authorisation

4.218D.—(1) Where the liquidator fails to include in his request any one of the matters, statements or notices required to be specified by paragraph (1) or paragraphs (1) and (2) of Rule 4.218C, as the case may be, the request for approval or authorisation shall be treated as not having been made.

(2) Subject to paragraph (3), approval or authorisation shall be taken to have been given where the specified amount has been requested by the liquidator in accordance with these rules and that amount is approved or authorised within the specified time limit.

(3) Subject to paragraph (4), where a relevant creditor consists of two or more preferential creditors, two or more of whom respond to the liquidator’s request, approval or authorisation shall be taken to be given where a majority in value of those who respond within the specified time limit approve or authorise the specified amount.

(4) Where a relevant creditor consists of two or more preferential creditors but only one of those creditors responds to the liquidator’s request, approval or authorisation shall be taken to be given where that preferential creditor approves or authorises the specified amount within the specified time limit. 

Litigation expenses and property subject to a floating charge - application to court by the liquidator 

4.218E.—(1) In the circumstances specified below the court may, upon the application of the liquidator— 

(a)  approve or authorise the amount for litigation expenses claimed by him, or 

(b) substitute for the amount claimed by the liquidator such other lesser amount as the court thinks fit.

(2) Subject to paragraph (3), application to the court by a liquidator for an order approving or authorising an amount for litigation expenses may be made in any case in which— 

(a) the relevant creditor is or is intended to be a defendant in the legal proceedings in respect of which the litigation expenses have been or are to be incurred; or

(b) the relevant creditor has been requested to approve or authorise a specified amount under Rule 4.218C and— 

(i)    has declined to approve, or authorise, as the case may, the specified amount; or

(ii)  has approved or authorised an amount which is less than the specified amount and which lesser amount the liquidator considers insufficient;

(iii)  has failed to respond to the liquidator’s request within the specified time limit. 

(3) Where the relevant creditor consists of two or more preferential creditors, application to the court by a liquidator for an order approving or authorising an amount for litigation expenses may be made in any case in which any one of those preferential creditors is or is intended to be a defendant in the legal proceedings in respect of which the litigation expenses have been or are to be incurred.

 (4) For the purposes of paragraph (2)(b) where the relevant creditor consist of two or more preferential creditors, they shall be taken to have— 

(a) declined to approve or authorise the specified amount where no preferential creditor responds within the specified time limit; 

(b) approved or authorised an amount which is less than the amount requested where the majority in value approve or authorise such lesser amount.

(5) The relevant creditor (including, where the relevant creditor consists of preferential creditors, any one or all of them) is entitled to be heard on any such application.

(6) The court may grant such approval or authorisation subject to such terms and conditions as it may think fit, including terms and conditions relating to the amount or nature of the litigation expenses and as to any obligation to make further applications to the court under this Rule.

(7) The court may, if it appears to be a proper case, 

(a) approve or authorise an amount for litigation expenses greater than that specified by the liquidator; 

(b) order the costs of the liquidator’s application, including the costs of any creditor appearing or represented on it, to be paid as an expense of the liquidation.”.

Amendments to Schedule 4 to the principal Rules

5.   In Schedule 4 to the principal Rules— 
(a) in Part 4 of the index to forms, immediately below the entry for Form 4.73, there shall be inserted “4.74 Property subject to floating charge: notice of request to preferential creditors for approval or authorisation of litigation expenses”;

(b) after Form 4.73 , there is inserted Form 4.74 as set out in the Schedule to these Rules.
Transitional provisions

6.   The amendment to Rule 4.218 of the principal Rules made by Rule 3 of these Rules, and the provisions of Rules 4.218A to 4.218E inserted into the principal Rules by Rule 4 of these Rules, shall have effect in relation only to— 

(a) a winding up by the court where the winding-up order was made on or after the commencement date;

(b) a voluntary winding up where the resolution for winding up was passed on or after the commencement date.

Consequential amendments
7.    In Rule 4.219, for the reference to “4.218(1)(a)”, there is substituted a reference to “4.218(2)(a)”.

Date







                      Lord Chancellor

I concur on behalf of the Secretary of State

Minister of State for Employment Relations and Postal Affairs

Date 



      Department for Business, Enterprise and Regulatory Reform

EXPLANATORY NOTE

(This note is not part of the Rules)

These Rules amend the Insolvency Rules 1986 (“the principal Rules”).  Rule 4.218 of the principal Rules (general rule as to priority) is amended by substituting for the opening words of paragraph (1), and for the provisions of subparagraph (a)(i), new paragraphs (1) and (2)(a)(i).  Additionally, new Rules 4.218A to 2.418E are inserted after Rule 2.418 of the principal Rules.

Rule 3 of these Rules amends Rule 4.218 of the principal Rules so as to provide expressly for the expenses of a liquidation to be payable also out of the proceeds of any legal proceedings which the liquidator has power to bring or defend, whether in his own name or in the name of the company and also for the recovery of expenses and costs relating not only to the conduct but also to the preparation of any such legal proceedings.
Rule 4 inserts new Rules 4.218A to 4.218E into the principal Rules. These new provisions are derived from the power to make exceptions to the amendment made by section 1282 of the Companies Act 2006 (c.46) to the Insolvency Act 1986 (c.45). 

Where the assets of a company available for the payment of general creditors are insufficient to make payments in respect of preferential debts after the expenses of the winding up have been met, section 175 of the Insolvency Act 1986 makes provision for payment to be made out of property comprised in or subject to a floating charge created by the company and for those preferential debts to have priority over the claims of holders of debentures secured by, or holders of, that floating charge. 

Section 1282 inserted section 176ZA into the 1986 Act. The new section was inserted following the judgment of the House of Lords in Buchler and another (as joint liquidators of Leyland Daf Ltd) v Talbot and another (as joint administrative receivers of Leyland Daf Ltd) and Stichting Ofasec and others [2004] UKHL 9 where the court held, on an interpretation of section 175 of the Insolvency Act 1986, that it could not be relied upon to support the deduction of expenses of a liquidation from property comprised in or subject to a floating charge created by the company. In the same judgment the court confirmed that liquidation expenses could paid out of, and had priority as against preferential debts in relation to, such assets as were available for the payment of general creditors.

The new section 176ZA (payment of expenses of winding up (England and Wales) provides for expenses of a winding up in England and Wales, so far as the assets of the company available for the payment of general creditors are insufficient to meet them, to have priority over any claims to property comprised in or subject to a floating charge created by the company and to be paid out of such property. This is made expressly subject to any rules restricting the application of the section in such circumstances as may be prescribed, to expenses authorised or approved by the holders of debentures secured by, or holders of, the floating charge or by any preferential creditors entitled to be paid in priority to them or by the court.

New Rules 4.218A to 4.218E restrict section 176ZA in its application to litigation expenses, which may not be paid out of property comprised in or subject to a floating charge without the approval or authorisation of the holder of a debentures secured by, or holder, of the floating charge or any preferential creditor or the court, as the case may be.

Rule 5 of these Rules amends Schedule 4 to the principal Rules by providing for another form to be inserted in it relating to the approval of litigation expenses where the relevant creditors consist of two or more preferential creditors. Rule 6 makes transitional provision and Rule 7 makes a consequential amendment.

[Regulatory impact assessment – Companies Act 2006]

(�)	1986 c.45. Section 1282 of the Companies Act 2006 (c. 46) inserted a new section 176ZA into the Insolvency Act 1986 providing for the payment and priority of general expenses of a winding up subject to exceptions prescribed by rules made under section 411 of the 1986 Act. 


(b) S.I. 1986/1925 amended by S.I. 1987/1919, 1989/397, 1991/495, 1993/602, 1995/586, 1999/359, 1999/1022, 2001/763, 2002/1307, 2002/2712, 2003/1730, 2004/584, 2004/1070, 2005/527, 2006/1272 and 2007/1974.
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