IVA STANDING COMMITTEE

Report on the 6th meeting of the IVA Standing committee held on Wednesday 26 November 2008 at R3, 120 Aldersgate Street  
Updates and discussion on recent developments: SIVAs

1. Withdrawal of the LRO vehicle intended to introduce SIVAs was confirmed, leaving the protocol as the main avenue for policy on IVAs.  This was a legal and procedural matter and not the result of alleged pressure from Official Receivers or creditor groups. An explanation was given of how LROs work and the prior consultation process, as well as the reasons for using an LRO in place of a parliamentary bill. The future operation of the protocol will now have to take this into account. It was also acknowledged that proposed changes to 389A would also go as a result and that this may have affected some providers. 

2. An LRO is part of BERR’s better regulation policy, and in order to use this route to change legislation must be shown to introduce benefits and/or reduce burdens, that the changes are necessary and fair to all parties and not remove existing protection. Following its submission,   clerks to the parliamentary committees examined whether the LRO complied with these criteria. Following discussion with the clerks, a submission was made to the Minister that it should be withdrawn on the grounds that it did not pass that test.  

3. Concern was expressed about the withdrawal and why stakeholders were not consulted beforehand. It was explained that it was a Ministerial decision based on legal advice and that the strict LRO timetable meant the decision had to be made quickly with insufficient time for further consultation. Details of the prior consultation exercise had already been disclosed to the Parliamentary Committees as part of that process. It was asked whether SIVAs could be introduced by some other means, and it was agreed that there should be further discussion on whether the substance of the SIVA proposals could be achieved another way. 

Report on progress of sub-group work: Debtor’s Guide

4. The content of the guide was near completion and ready for formatting and distribution, hopefully by January 2009. The plan is to trial it in electronic form, then review and then print later in the year. Some form of market testing including debtor focus groups might help to clarify the use certain terms, such as whether “business” is understood to be distinct from “self-employed” It is not likely that making use of the guide will be  mandatory in the short term but this could be looked at again later by the RPBs, for example through the amendment of SIP3.
Report on operation of the protocol: Current position and looking ahead

5. The question was asked about how some of the sticking points encountered with use if the protocol can be resolved.  A group is to be set up to liaise between funders and providers in examining the processes that follow presentation of IVA proposals.  It would comprise representatives from The Insolvency Service and BERR, one of the RPBs, and if possible a representative from a creditor body.  The aim would be to visit some representative organisations from the lending community, followed by IP providers.  It was hoped that this would increase understanding of creditor voting behaviour and find ways of tackling the problems that are still being reported.
6. Some other points raised were:

Income and expenditure calculations were being made such as to raise the issue of the sustainability of proposals based on them

The timing of distributions: first and subsequent dividends and the inconsistency of practice among providers. This may be a possible cause for hurdle rates being applied by some creditors

The timing of votes: late votes with modifications attached have caused problems 

Equity issue: a question was asked about whether costs (of borrowing, valuation etc) were included or allowed for when the LTV calculation was made in the proposal

A change to paragraph 79 of STCs might be needed in the light of a judgement highlighted by HMRC

There is still some uncertainty about how MoJ proposals to introduce statutory DMPs are progressing.  

7. Next meeting to be held in late January 2009.
