Enterprise Act Final Evaluation Report – Appendix B1: Evaluation data for discharge provisions


Appendix B1: Evaluation data for discharge provisions 

· Excludes data/information that are contained in the body of the report

· Further evaluation information is contained in The Insolvency Service’s report ‘Discharge from Bankruptcy’, which is available at:
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/policychange/Discharge%20from%20bankruptcy.doc 

and The Insolvency Service’s report ‘A Study of Self-employed bankrupts’, which is available at:

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/policychange/selfemployed/astudyofselfemployedbankrupts.doc
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Section 1: Prompt rehabilitation of bankrupts

1.1 A breakdown of discharge periods before the Enterprise Act 2002

	
	2001/2
	2002/3
	2003/4

	Total number of bankruptcy orders

	23,426
	25,177
	29,633

	Number of ‘2nd time’ bankrupts 

	963
	977
	1,126

	Number of cases where suspension of discharge obtained

	1,032
	986
	911

	Number of 2 year automatic discharge summary cases

	6,098
	6,783
	7,885

	2 year automatic discharge summary cases as % of bankruptcy orders
	26.03%
	26.94%
	26.61%

	Number of 3 year automatic discharge cases

	15,333
	16,431
	19,711

	3 year automatic discharge cases as % of bankruptcy orders
	65.45%
	65.26%
	66.52%


1.2 A breakdown of discharge period after the Enterprise Act 2002

	 
	2004/5
	2005/6
	2006/7

	Total number of bankruptcy orders1
	37,562
	53,386
	64,610

	Number of cases where suspension of discharge obtained

	1,291
	1,644
	1,421

	% of bankrupts discharged in 1 year or less
	96.56%
	96.92%
	97.80%


Section 1: Prompt rehabilitation of bankrupts (continued)

1.3 The level and timeliness of early discharge cases:

a) England and Wales

	 
	2004/5
	2005/6
	4 months ended 31 July 2007

	Number of bankruptcy orders

	37,562
	53,386
	20,615

	Number of cases where early discharge was granted

	18,790
	23,126
	8,190

	% of bankruptcy orders where early discharge was granted
	50.02%
	43.32%
	39.73%

	Average time (days)8
	209
	208
	213

	Average time (months)
	6.87
	6.84
	7.00


Section 1: Prompt rehabilitation of bankrupts (continued)

1.3 The level and timeliness of early discharge cases:

b) On a regional basis

	% of bankruptcy orders where early discharge was granted

	Period

	Region
	2004/5
	2005/6

	Anglia
	50.03%
	45.06%

	London
	28.82%
	26.53%

	Midlands
	60.90%
	57.80%

	North-East
	51.19%
	44.68%

	North-West
	52.34%
	49.13%

	South-East
	52.05%
	42.51%

	South-West
	54.95%
	39.23%

	England & Wales
	50.02%
	43.32%


Section 1: Prompt rehabilitation of bankrupts (continued)

1.4 The level of suspension of discharges obtained

	 
	Pre-Enterprise Act 2002
	Post-Enterprise Act 2002

	
	2001/2
	2002/3
	2003/4
	2004/5
	2005/6
	2006/7

	Total number of bankruptcy orders

	23,426
	25,177
	29,633
	37,562
	53,386
	64,610

	Number of suspensions of discharge obtained

	1,032
	986
	911
	1,291
	1,644
	1,421

	% of bankruptcy orders where suspension of discharge obtained
	4.41%
	3.92%
	3.07%
	3.44%
	3.08%
	2.20%


Section 2: ‘Second-time’ bankrupts

2.1 The level ‘second-time’ bankrupts, broken down by petition type

	 
	Pre-Enterprise Act 2002
	Post-Enterprise Act 2002

	
	2001/2
	2002/3
	2003/4
	2004/5
	2005/6
	2006/7

	Total number of bankruptcy orders11
	23,426
	25,177
	29,633
	37,562
	53,386
	64,610

	Number of ‘2nd time’ bankrupts12 
	963
	977
	1,126
	927
	1,037
	966

	‘2nd time’ bankrupts as % of bankruptcy orders
	4.11%
	3.88%
	3.80%
	2.47%
	1.94%
	1.50%

	% of ‘2nd time’ bankrupts based on debtor petitions12
	52.16%
	54.57%
	55.97%
	63.54%
	65.77%
	72.05%

	% of ‘2nd time’ bankrupts based on creditor petitions12
	47.84%
	45.43%
	44.03%
	36.46%
	34.23%
	27.95%


Section 2: ‘Second-time’ bankrupts (continued)

2.2 The discharge periods of ‘second-time’ bankrupts before the Enterprise Act 2002

Details of the discharge period of ‘second-time’ bankrupts for the year 1997/98 have been obtained. This period was chosen to ensure sufficient time had elapsed to ascertain a true picture as regards the discharge periods of ‘second-time’ bankrupts as transitional arrangements under the Enterprise Act 2002 will affect the discharge period of  ‘second-time’ bankrupts
.

There were 573 ‘second-time’ bankrupts in 1997/98, and details of the discharge period is as follows:

	Time taken
	Number of cases
	% of cases

	5 years or less
	43
	7.50%

	Over 5 to 6 years
	70
	12.22%

	Over 6 to 7 years
	27
	4.71%

	Over 7 to 8 years
	13
	2.27%

	Over 8 to 9 years
	4
	0.70%

	Over 9 to 10 years
	0
	0.00%

	Over 10 to 11 years
	47
	8.20%

	Over 11 to 12 years
	369
	64.40%

	Total
	573
	

	Average discharge period
	9.6 years
	

	Median
	11.1 years
	

	Range
	10.8 years
	


Section 2: ‘Second-time’ bankrupts (continued)

2.3 The discharge periods of ‘second-time’ bankrupts after the Enterprise Act 2002

	 
	2004/5
	2005/6
	2006/7

	Number of ‘2nd time’ bankrupts
 
	927
	1,037
	966

	Number of ‘2nd time’ bankrupts where discharge period not known
	41
	46
	25

	Number of ‘2nd time’ bankrupts where discharge period known14
	886
	991
	941

	Number of ‘2nd time’ bankrupts where early discharge has been obtained14
	349
	302
	224

	% of ‘2nd time’ bankrupts where early discharge has been obtained 
	39.39%
	30.47%
	23.80%

	Number of ‘2nd time’ bankrupts where 1 year automatic discharge has been obtained or is expected14
	525
	681
	715

	‘2nd time’ bankrupts where 1 year automatic discharge has been obtained/expected 
	59.26%
	68.72%
	75.98%

	Number of ‘2nd time’ bankrupts where suspension of discharge obtained14
	12
	8
	2

	‘2nd time’ bankrupts where suspension of discharge obtained 
	1.35%
	0.81%
	0.21%


2.4 Creditor satisfaction with the ‘second-time’ bankruptcy provisions 

Information has been provided by members of the British Bankers’ Association (BBA), which the BBA believe is representative of all members. It appears that lenders do not think that second-time bankrupts should be discharged from bankruptcy as quickly as ‘first-time’ bankrupts.

The Insolvency Service has also sought the views of trade associations, but only one response has been received from the Institute of Credit Management (ICM)
. The ICM state the following:

‘The Institute does not agree that second-time bankrupts should be discharged as quickly as first-time bankrupts.  Members consider that discharge periods should be longer for repeat offenders. Institute members take the view that, in almost all cases, second-time bankruptcy indicates contempt for the system and a failure to learn from the first bankruptcy. There is no real penalty for serial financial mis-management, and an increased period of bankruptcy would act as a deterrent.

Members generally agreed, however, that any system should include the means to ascertain whether a bankrupt had been genuinely unfortunate rather than reckless or culpable.

One senior member of the Institute made the following comment:

“Bankruptcy laws do not give ‘failed honest entrepreneurs’ a second chance.  They simply facilitate and encourage the running up of debt and its avoidance.” ‘

Section 2: ‘Second-time’ bankrupts (continued)

2.5 Details of credit agencies’ policies regarding the recording of ‘second-time’ bankrupts

	Credit Agency
	Provisions pre-Enterprise Act

2002
	Provisions post-Enterprise Act

2002

	Experian Ltd
	The second bankruptcy order is recorded as provided.  In most cases there is no link to a previous bankruptcy order, as they are only retained for 6 years. Also, in many cases, the names and addresses are different or provided in different formats without dates of births and so it would be wrong to make any links between two bankruptcy orders without further evidence.


	No change




Similar enquiries were made of two other credit reference agencies, Equifax Europe (UK) Ltd and Callcredit Plc. Equifax Europe (UK) Ltd have failed to supply any information and Callcredit Plc provided the information on a private and confidential basis, and so could not be included here.

2.6 Details of lenders’ policies in dealing with ‘second-time’ bankrupts

Information has been provided by members of the British Bankers’ Association (BBA), which the BBA believe is representative of all members. It appears that ‘second-time’ bankrupts are treated the same as ‘first-time’ bankrupts, and would be refused credit facilities on that basis. Lenders have made no changes to lender policies in specific response to the Enterprise Act 2002.

Section 3: Suspension of discharge applications
3.1 The percentage of suspension of discharge applications made when an IP has been appointed as trustee, and the non-co-operation relates to the trustee, not just failure to co-operate with Official Receiver before the Enterprise Act 2002

All bankrupts in the 3 years ended 31 March 2004 where an application for a suspension of discharge has been made and an insolvency practitioner was trustee at the date of the application have been identified. There were 706 such cases, and enquiries were made to ascertain whether the suspension of discharge application was made by the Official Receiver at the request of the trustee.

322 suspension of discharge applications were made by the Official Receiver at the request of the trustee. In a further 43 cases, the trustee made the application for suspension of discharge after the commencement of the provisions of the Enterprise Act 2002. In 3 case, it appears that the trustee made the application for suspension of discharge despite not actually having the power to do so.

Section 3: Suspension of discharge applications (continued)
3.1 The percentage of suspension of discharge applications made when an IP has been appointed as trustee, and the non-co-operation relates to the trustee, not just failure to co-operate with Official Receiver before the Enterprise Act 2002 (continued)

There were 2,929 suspension of discharges obtained against bankrupts in the 3 years ended 31 March 2004
, and therefore, around 11% were made by the Official Receiver at the request of an IP as trustee.

3.2 The percentage of suspension of discharge applications made by IPs as trustee after the Enterprise Act 2002

The Insolvency Service has undertaken a survey of IPs to obtain information on how often the IP, as trustee, has applied for a suspension of discharge (SOD) under section 279 of the Insolvency Act 1986, as amended by the Enterprise Act 2002.

The sampling frame was all IPs who were appointed trustee in bankruptcy cases in 2005 - this covers 530 IPs, who were appointed trustee in 7,851 bankruptcy cases between them. Replies were received from 121 IPs in respect of 1,767 bankruptcy cases, which represents a response rate of 22.8% from IPs in respect of 22.5% of bankruptcy cases where an IP was appointed trustee. A further letter was sent to IPs who had exercised power under amended section 279 - this was 23 IPs in respect of 44 cases. Replies were received from 13 IPs and full information was provided in respect of 25 bankruptcy cases.

The survey results show:

	 
	Count
	% of cases

	Number of cases where SOD applied for under amended section 279
	44
	2.49%

	Number of cases where there was non-cooperation but SOD was not applied for
	68
	3.85%


	Whether legal representation was used in SOD application:
	Count
	% of cases

	Yes
	19
	43.18%

	No
	22
	50.00%

	OR made application on behalf of IP
	3
	6.82%

	Total
	44
	


Section 3: Suspension of discharge applications (continued)
3.2 The percentage of suspension of discharge applications made by IPs as trustee after the Enterprise Act 2002 (continued)

	Reasons why SOD not applied for where there was non-cooperation:
	Count
	% of cases

	No purpose in suspension - would not lead to financial benefit to estate
	19
	27.94%

	Bankrupt already discharged
	14
	20.59%

	SOD under consideration
	7
	10.29%

	OR applied
	7
	10.29%

	Threat of SOD led to cooperation
	5
	7.35%

	Discharge already suspended
	4
	5.88%

	Age/Illness of bankrupt
	3
	4.41%

	No monies to fund application
	2
	2.94%

	Not sufficient non-cooperation for suspension
	2
	2.94%

	Not known
	2
	2.94%

	OR wouldn't suspend
	1
	1.47%

	BRO application
	1
	1.47%

	Thought OR applying
	1
	1.47%

	Total
	68
	


Section 3: Suspension of discharge applications (continued)
3.3 The time taken to make a suspension of discharge when an IP has been appointed and has requested a suspension of discharge before the Enterprise Act 2002

Of the 322 cases identified in the three years ended 31 March 2004 where the suspension of discharge application was made by the Official Receiver at the request of the trustee, information as regards the timeliness of applications is available on 302 cases, as follows:

	Time taken
	Number of cases
	Cumulative% of cases

	28 days or less (4 weeks or less)
	108
	35.76%

	29 – 56 days (4 to 8 weeks)
	60
	55.63%

	57 – 84 days (8 to 12 weeks)
	48
	71.52%

	85 – 112 days (12 to 16 weeks)
	38
	84.11%

	113 – 140 days (16 to 20 weeks)
	8
	86.75%

	Over 140 days (over 20 weeks)
	40
	100.00%

	Average time taken
	77 days
	 

	IQR trimmed mean
 
	54 days
	 

	Median
	50 days
	 

	Range
	724 days
	 


3.4 Time taken to make a suspension of discharge application by an IP as trustee after the Enterprise Act 2002

Of the 44 cases identified in the sample of IPs who were appointed trustee in bankruptcy cases in 2005 where the IP made a suspension of discharge application, information as regards the timeliness of applications is available on 25 cases, as follows:

	Time taken
	Number of cases
	Cumulative% of cases

	28 days or less (4 weeks or less)
	14
	56.00%

	29 – 56 days (4 to 8 weeks)
	4
	72.00%

	57 – 84 days (8 to 12 weeks)
	6
	96.00%

	85 – 112 days (12 to 16 weeks)
	0
	96.00%

	113 – 140 days (16 to 20 weeks)
	0
	96.00%

	Over 140 days (over 20 weeks)
	1
	100.00%

	Average time taken
	40 days
	

	IQR trimmed mean17
	39 days
	

	Median
	26 days
	

	Range
	189 days
	


� Based on statistics published by The Insolvency Service (previously the DTI Statistics Directorate) (not seasonally adjusted)


� Information extracted from The Insolvency Service’s internal database. It excludes cases where the first bankruptcy order was annulled.


� Information extracted from The Insolvency Service’s internal database


� Information based on The Insolvency Service’s Performance data and data extracted from The Service’s internal database. It excludes summary cases where a suspension of discharge has been obtained. Due to constraints on the data available, it has not been possible to identify cases where a revocation of the certificate of summary administration has been obtained. However, the number of revocations are not known to be material and therefore, this will have a negligible impact.


� Represents the total number of bankruptcy orders, less summary cases, 2nd time bankrupts and cases where a suspension of discharge has been obtained.


� Includes the suspensions of discharge obtained by the Official Receiver and an insolvency practitioner as trustee.


� Based on statistics published by The Insolvency Service (previously the DTI Statistics Directorate) (not seasonally adjusted)


� Information extracted from The Insolvency Service’s internal database


� For the regional analysis, the bankruptcy data have been broken down according to The Insolvency Service’s broad operational regions as follows:





Official Receiver operational region�
Official Receiver offices covered by operational region�
�



Anglia�
Cambridge, Ipswich, Southend-on-Sea, St Albans, Northampton, Norwich�
�



London�
All London Sections, Croydon�
�



Midlands�
Birmingham, Leicester, Nottingham�
�



North-East�
Leeds, Hull, Newcastle, Sheffield, Stockton�
�
North-West�
Blackpool, Chester, Liverpool, Manchester, Stoke-on-Trent�
�
South-East�
Bournemouth, Brighton, Canterbury, Reading, Southampton, Medway�
�



South-West�
Bristol, Cardiff, Exeter, Gloucester, Plymouth, Swansea�
�






� Information extracted from The Insolvency Service’s internal database


� Based on statistics published by The Insolvency Service (previously the DTI Statistics Directorate) (not seasonally adjusted)


� Information extracted from The Insolvency Service’s internal database


� Under the Enterprise Act 2002, ‘second-time’ bankrupts are discharged automatically on 1 April 2009, or may ask the court for a discharge 5 years after the date of the bankruptcy order if this is earlier. 


� Information extracted from The Insolvency Service’s internal database





� The Institute of Credit Management is the largest professional credit management organisation in Europe.  Its 8,500 members hold credit-related appointments throughout industry and commerce.  The majority of Institute members are credit managers in organisations which, in the event of a customer’s bankruptcy or insolvency, become either secured or unsecured creditors.


� Information extracted from The Insolvency Service’s internal database


� Data range trimmed to take into account outliers, with reference to the Inter Quartile Range (IQR). Outliers identified as data points where Q1 – 1.5IQR > X > Q3 + 1.5IQR. The outliers identified are valid readings, but are not typical.
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