Enterprise Act Evaluation [Planning Paper]


Appendix A6: Evaluation Planning Paper for sundry provisions

EVALUATION PLANNING PAPER – SUNDRY PROVISIONS

Purpose of the paper
1. To recommend an evaluation plan for following provisions of the Enterprise Act 2002 (EA) that encompasses the capture of benchmark information:

· Repeal of offences under sections 361/2 of the Insolvency Act 1986

· Discretionary investigation of a bankrupt’s affairs by the Official Receiver (OR)

· Sanction required for a trustee to pursue antecedent recoveries
Background

2. The Service has made a commitment to the Government to undertake an evaluation of the EA within 3 years of commencement of the various provisions. The provisions of the EA relating to the repeal of offences under sections 361/2 and discretionary investigation of a bankrupt’s affairs by the OR are due to commence on 1 April 2004 and therefore, the evaluation is due to be completed by 31 March 2007. The provisions of the EA relating to sanction of antecedent recoveries commenced on 14 September 2003, but the evaluation is not due until 31 March 2007.

3. The EA introduces the following changes:

· Repeal of existing bankruptcy offences under sections 361 and 362 of the Insolvency Act 1986 - ‘failure to keep proper accounting records’ and ‘gambling and rash and hazardous speculation’.  Instead, conduct of this nature will be addressed under the Bankruptcy Restrictions Order (BRO);

· Repeal of the existing summary administration regime and the amendment of section 289, in order that the OR has discretion in whether to exercise his power to investigate a bankrupt’s affairs. The criteria to be used will not be restricted to the issue of the size of deficiency (as was previously the case) but on the extent to which the initial information provided to him explains the causes of the bankruptcy and that these causes do not indicate misconduct or the commission of criminal offences; and
· Sanction is required for a trustee to pursue antecedent recoveries. It had been presumed that, with the necessary sanction, a trustee could use bankruptcy assets to bring such actions, but this appeared not to be the case following the decision in Lewis v. Commissioners of Inland Revenue and Others and subsequent legal advice. Therefore, following the Lewis case, a trustee could not use money available for distribution to fund an antecedent recovery and in effect, the EA provisions reverse this position. 

Aim and key features of the evaluation

4. The principal aim of the proposed evaluation is to provide a comprehensive assessment of whether, to what extent and how the EA provisions outlined above meet the policy objectives. The evaluation will also provide information and data that can be used to inform future policy decisions.

5. The evaluation also seeks to capture benchmark information regarding the effect of the existing legislation, i.e. before the implementation of the EA provisions.

Main Evaluation issues
6. The main issues to be considered in determining whether, to what extent and how the EA provisions outlined above meet the policy objectives are covered in more detail in the paragraphs below.

REPEAL OF OFFENCES UNDER SECTION 361/2 OF THE INSOLVENCY ACT 1986
7. The objective of this provision relates to the change in the nature of action that can be brought against a bankrupt whose conduct is in breach of sections 361/2 with the intention to provide more effective protection of the public and the commercial community, through pursuing breaches of these offences through the civil courts under the proposed BRO regime.

8. Currently, prosecution is the option. The level of evidence required means that currently prosecution is viable in only about 3% of bankruptcies, and around 20% of those prosecutions relate to offences under sections 361/2. Further, sentences on conviction offer very little real protection for the public and commercial community. In contrast, BROs place restrictions on the bankrupts from between 2 and 15 years and are designed to provide better protection for the public, with a correspondingly lower level of proof. Therefore, we need to ascertain the current level of bankrupts whose conduct is in breach of sections 361/2, and the resultant action taken. 

9. The suggested evaluation criteria is:

	Measure
	Definition
	Benchmark information
	Rationale

	a) The protection provided where a bankrupt has failed to keep proper accounting records or has gambled/ undertaken rash and hazardous speculation
	i) Level of BROs where misconduct relates to a ‘failure to keep proper accounting records’ or ‘gambling and rash and hazardous speculation’ 
	Level of prosecution reports submitted alleging offences under section 361/2 in the periods 2002/3 and 2003/4
	To assess the level of protection offered through the BRO regime 

	
	ii) Action taken following the submissions of a BRO application where misconduct relates to a ‘failure to keep proper accounting records’ or ‘gambling and rash and hazardous – to cover:

- Reports turned down

- Reports accepted

- BROs obtained

- Length of BRO obtained
	Action taken following the submission of a prosecution report alleging offences under section 361/2 in the periods 2002/3 and 2003/4 – to cover:

- Reports turned down

- Reports accepted

- Warning letters

- Convictions

- Sentences imposed
	To assess the type of protection offered through the BRO regime



	b) Creditor satisfaction with the protection provided where a bankrupt has failed to keep proper accounting records or has gambled/ undertaken rash and hazardous speculation
	i) Creditors level of satisfaction with BRO results (obtained through the use of a questionnaire)
	Creditors level of satisfaction with prosecution results (obtained through the use of a questionnaire)
	To assess whether the BRO provisions contribute to customer satisfaction


DISCRETIONARY INVESTIGATION OF A BANKRUPT’S AFFAIRS BY THE OFFICIAL RECEIVER
10. The objective of this provision is to enable the OR to allocate investigative resources to the cases that merit investigation, rather than based on the size of the bankrupt’s deficiency. 
11. Therefore, we need ascertain the current working practices of the OR as regards investigation work, and the current level of investigation work carried out by the OR to assess whether the EA provisions result in either the freeing up of resources, and/or more cost- and time- efficient investigation work. Currently, the investigation work of the OR is split into two phases – work up to the submission of the PAR (usually called initial investigation or ‘vetting’) and work after the submission of the PAR (further investigation, or work required to enable the OR to decide whether further investigation is necessary).  Consequently, this EA provisions could impact on the processes both pre- and post- PAR submission.

12. The suggested evaluation criteria is:
	Measure
	Definition
	Benchmark information
	Rationale

	a) Working practices of an OR as regards investigations
	i) Processes laid out in the Casework Process Quality Standard and management notices post-EA
	Processes laid out in the Casework Process Quality Standard and management notices pre-EA
	To assess whether the EA provisions impact on the OR’s approach to initial investigation

	
	ii) Processes laid out in the Investigation process and management notices post-EA
	Processes laid out in the Investigation process and management notices pre-EA
	To assess whether the EA provisions impact on the OR’s approach to further investigation work

	b) Level of investigation work carried out by the OR
	i) Level of bankruptcy cases
	Level of summary administration cases in 2001/2, 2002/3 and 2003/4
	To assess the level of cases where the OR has a discretionary duty to investigate

	
	ii) Level of cases placed on Register A (broken down by category)
	Level of cases placed on Register A (broken down by category) in 2001/2, 2002/3 and 2003/4
	To assess the level of cases where the OR carries out further investigation

	
	iii) Percentage of cases on Register A leading to further action
	Percentage of cases on Register A leading to further action in 2001/2, 2002/3 and 2003/4
	To assess the efficiency of the OR’s investigations

	
	iv) Level of time recording allocated to investigation work
	Level of time recording allocated to investigation work in 2002/3 and 2003/4
	To assess the time spent on investigation work

	
	v) Unit cost for investigation work
	Unit cost for investigation work in 2001/2, 2002/3 and 2003/4
	To assess the costs involved in investigation work


SANCTION FOR TRUSTEE TO PURSUE ANTECEDENT RECOVERIES
13. The objective of this provision is to allow the creditors the choice as to whether estate funds should be used to fund antecedent recovery action. It relates to the creditors committee agreeing to the trustee using money that would otherwise be available for distribution to fund antecedent recoveries. In the absence of a creditors committee (or IPU acting on behalf of the Secretary of State), the trustee would apply for sanction from the court.

14. As regards benchmark information, we need to ascertain the level of cases where the trustee has instigated legal proceedings to pursue an antecedent recovery, and the results of the legal action, e.g. whether the creditors have gained as a result. This will enable us to assess the impact (if any) of the EA provisions, such as whether creditors are exercising their choice to pursue antecedent recoveries and the loss/benefit to the estate. 

15. The suggested evaluation criteria is:
	Measure
	Definition
	Benchmark information
	Rationale

	a) Level of antecedent recoveries


	i) Number of antecedent recoveries made with sanction
	Number of antecedent recoveries made under a court order in the period November 2000 to 14 September 2003
	To assess the impact of the EA provisions on the number of antecedent recoveries made under a court order

	
	ii) The results of antecedent recoveries made with sanction – to cover:

- Whether the court application was successful 

- The money recovered

- The costs involved
	The results of antecedent recoveries made under a court order in the period November 2000 to 14 September 2003 – to cover:

- Whether the court application was successful 

- The money recovered

- The costs involved
	To assess the impact of the EA provisions on the return to creditors under antecedent recoveries made under a court order


Methodology and Sources of Information

16.  The following paragraphs set out the general approach to the evaluation and the proposed sources of information to be used.
a) The Service’s internal IT system

17. The results of GQL queries will be used to identify cases subject to further investigation. The Service is also intending to introduce a new internal IT application, known as ‘Crystal Reporting’, which will also assist in sampling activity. Information will also be taken from the database held by Prosecution Section (known as ‘Prudence’).

b) Communication (including meetings) with Insolvency Service personnel

18. Communication with appropriate staff will enable the approach of the evaluation to be explained and any necessary information or documentation to be obtained.  Such communication will be important in ensuring that the evaluators fully understand the issues within the area under evaluation. Staff who assist the evaluators will be kept informed of the progress of the evaluation.

c) Review of files.

19. File research will be used to supplement information from other sources. 

d) Contact with professionals within the insolvency sector

20. The evaluators will seek the views of professionals within the insolvency sector to obtain information regarding the impact of the EA antecedent recovery provisions. 

e) Structured questionnaires and interviews with members of the public

21. A sample of creditors may be contacted to obtain their views on whether they are satisified that the insolvency regime provides sufficient protection where a bankrupt has failed to keep proper accounting records or has gambled/undertaken rash and hazardous speculation.
22. A previous paper dated 22 October 2003 was prepared detailing the general approach to obtain the benchmark information and the proposed sources of information to be used. This paper has been reviewed by the Statistics Directorate to ensure the proposed methodologies are statistically acceptable. A copy of the paper dated 22 October 2003 is attached at appendix 1.

23. It is anticipated that the post EA implementation evaluation will broadly follow the same approach.

Timing
24. The estimated timetable for completion of the evaluation is as follows:

	January – June 2004 
	Obtain benchmark information

	July 2004 – March 2006
	Obtain post-EA implementation information

	April – November 2006
	Analysis of results

	December 2006
	Draft evaluation report

	March 2007
	Final evaluation report


Caroline Burton

15 December 2003

Appendix 1

SUNDRY INDIVIDUAL PROVISIONS OF THE ENTERPRISE ACT 2002 – BENCHMARKING INFORMATION

Purpose of the paper

1. To suggest possible benchmarking information to be obtained to assist in the future evaluation of the following provisions of the Enterprise Act 2002 (EA), in order to assess whether the legislation has achieved its objectives:

· Repeal of offences under sections 361/2 of the Insolvency Act 1986

· Discretionary investigation of a bankrupt’s affairs by the OR

· Sanction required for a trustee to pursue antecedent recoveries

Background

2. In considering possible benchmarking information, possible evaluation criteria for the EA provisions have also been considered. 

3. I have considered a mixture of internal benchmarking, i.e. looking inside The Service at its own historical performance and process benchmarking, i.e. looking at processes both within and outside The Service.

REPEAL OF OFFENCES UNDER SECTION 361/2 OF THE INSOLVENCY ACT 1986
Detail of the Enterprise Act 2002 provisions

4. The EA 2002 contains provisions to repeal existing bankruptcy offences under sections 361 and 362 of the Insolvency Act 1986 - ‘failure to keep proper accounting records’ and ‘gambling and rash and hazardous speculation’.  Instead, conduct of this nature will be addressed under the Bankruptcy Restrictions Order (BRO) regime.

5. The objective of this provision is to provide more effective protection of the public and the commercial community, through pursuing breaches of these offences through the civil courts under the proposed BRO regime.

6. This objective was taken from the standpart material, a copy of which is contained at appendix 1.

Possible benchmark information

7. The objective of this provision relates to the change in the nature of action that can be brought against a bankrupt whose conduct is in breach of sections 361/2.

8. Currently, prosecution is the option. The level of evidence required means that currently prosecution is viable in only about 3% of bankruptcies, and around 20% of those prosecutions relate to offences under sections 361/2. Further, sentences on conviction offer very little real protection for the public and commercial community. In contrast, BROs place restrictions on the bankrupts from between 2 and 15 years and are designed to provide better protection for the public, with a correspondingly lower level of proof. 

9. Therefore, we need to ascertain the current level of bankrupts whose conduct is in breach of sections 361/2, and the resultant action taken. Possible benchmark information includes:

	Measure
	Definition
	Rationale

	a) Level of protection provided by provisions of sections 361/2 
	i) Level of prosecution reports submitted alleging offences under section 361/2
	To assess the current level of bankrupts whose conduct is in breach of sections 361/2

	
	ii) Action taken following the submission of a prosecution report alleging offences under section 361/2 – to cover:

- Reports turned down

- Reports accepted

- Warning letters

- Convictions

- Sentences imposed
	To assess the current level of protection offered through the provisions of sections 361/2




Suggested methodology to obtain benchmark information
Objective (a)(i) – Level of prosecution reports submitted alleging offences under section 361/2
10. I would recommend looking at the number of prosecution reports submitted (rather than accepted), as given the lower level of proof necessary to secure a BRO, it may be reasonable to assume that the small percentage of reports that are rejected would be accepted for BRO application. This information is available from Prosecution Section for the past three years. 

11. I am waiting for confirmation of whether there will be a ‘cut-off’ date prior to 1 April 2004 when reports alleging offences under sections 361/2 will not be accepted by Prosecution Section. If there is such a cut-off date, we may need to disregard figures for 2003/04 as they will not provide a true benchmark figure.

12. The level of reports submitted will not correspond directly with the number of bankruptcy orders made in a particular period, but given that prosecution reports should be submitted within 10 months of the order, this time lag should not be material.

13. There may be cases where breaches of sections 361/2 do not result in the submission of a prosecution report. However, in terms of benchmark information for the repeal of these offences, we are only interested in what the current provisions achieve. Therefore, these cases do not have to be considered.

Objective (a)(ii) - Action taken following the submission of a prosecution report alleging offences under section 361/2

14.  Prosecution Section’s records can provide this information, although we may need to do a manual inspection of the records.

DISCRETIONARY INVESTIGATION OF A BANKRUPT’S AFFAIRS BY THE OFFICIAL RECEIVER
Detail of the Enterprise Act 2002 provisions

15. The EA 2002 contains provisions to repeal the existing summary administration regime and to amend section 289, in order that the Official Receiver has discretion in whether to exercise his power to investigate a bankrupt’s affairs. The criteria to be used will not be restricted to the issue of the size of deficiency (as was previously the case) but on the extent to which the initial information provided to him explains the causes of the bankruptcy and that these causes do not indicate misconduct or the commission of criminal offences.

16. The objective of this provision is to enable the Official Receiver to allocate investigative resources to the cases that merit investigation, rather than based on the size of the bankrupt’s deficiency. 
17. This objective was taken from the standpart material, a copy of which is contained at appendix 2, and the document ‘Insolvency – A Second Chance’.

Possible benchmark information

18. The objective of this provision relates to the effective use of the Official Receiver’s resources. Currently, the Official Receiver has a statutory duty to investigate all cases, except where a certificate of summary administration has been issued. In summary cases, the Official Receiver has only has to investigate as he sees fit.

19. Therefore, we need ascertain the current working practices of the Official Receiver as regards investigation work, and the current level of investigation work carried out by the Official Receiver to assess whether the EA provisions result in either the freeing up of resources, and/or more cost- and time- efficient investigation work.

20. Currently, the investigation work of the Official Receiver is split into two phases – work up to the submission of the PAR (usually called initial investigation or ‘vetting’) and work after the submission of the PAR (further investigation, or work required to enable the Official Receiver to decide whether further investigation is necessary).  Consequently, this EA provisions could impact on the processes both pre- and post- PAR submission.

21. Possible benchmark information includes:

	Measure
	Definition
	Rationale

	a) Working practices of an Official Receiver as regards investigations
	i) Processes laid out in the Casework Process Quality Standard and management notices


	To assess whether the EA provisions impact on the Official Receiver’s approach to initial investigation

	
	ii) Processes laid out in the Investigation process and management notices


	To assess whether the EA provisions impact on the Official Receiver’s approach to further investigation work

	b) Level of investigation work carried out by the Official Receiver
	i) Level of summary administration cases
	To assess the level of cases where the Official Receiver currently has a discretionary duty to investigate

	
	ii) Level of cases placed on Register A (broken down by category)
	To assess the level of cases where the Official Receiver carries out further investigation

	
	iii) Percentage of cases on Register A leading to further action
	To assess the efficiency of the Official Receiver’s investigations

	
	iv) Level of time recording allocated to investigation work
	To assess the time spent on investigation work

	
	v) Unit cost for investigation work
	To assess the costs involved in investigation work


Suggested methodology to obtain benchmark information
Objective (a)(i) - Processes laid out in the Casework Process Quality Standard (CPQS) and management notices

22. The CPQS, supplemented by management notices, defines the Official Receiver’s current working practices as regards initial investigation work.

23. The CPQS is available on OROS’s website and I have looked at all management notices to ascertain further current guidance issued on initial investigation issues. I have identified the following relevant management notices:

	
	Title
	Date guidance effective

	M18/02
	Extension of telephone interviewing
	19/3/02

	M49/02
	The disclosure provisions of CPI Act 1996
	6/8/02

	M14/03
	Changes to PAR documents
	25/7/03


Objective (a)(ii) – Processes laid out in the Investigation Process and management notices
24. The Investigation Process outlines the Official Receiver’s current working practices as regards further investigation. The Investigation process in available in OROS’s website and I have identified one management notice (M25/99) dated 23/7/99 regarding guideline times for investigations that supplements this guidance.

Objective (b)(i) - Level of summary administration cases
25. I would recommend calculating this as a percentage of total bankruptcy cases. This information can be obtained through The Service’s Performance Data Pack.

Objective (b)(ii) - Level of cases placed on Register A (broken down by category)
26. Register A has three categories – further investigation register (category W), exceptional case register (category Z) and non co-operation register (category X).

27. I would recommend obtaining figures for all Register A work to assess whether EA provisions affects not only the level of further investigation work carried out, but also whether the discretionary investigation provisions impact on the level of other work undertaken beyond the initial investigation stage. This information can be obtained through The Service’s Performance Data Pack.

28. I would recommend calculating this as a percentage of total bankruptcy cases. Although there will be a slight ‘mis-matching’ of case inputs and cases placed on Register A, as the time delay is a maximum of 28 days, this should not impact significantly on the overall figures.

Objective (b)(iii) - Percentage of cases on Register A leading to further action

29. A GQL report can be produced by OROS of Register A and B work. The Register A information will indicate whether a case has been moved to Register B, and the Register B information will indicate whether a report was accepted. We can then obtain further details of the action taken on those cases either through LOIS, case files, or Prosecution Section.

30. There may be a very small number of cases that go straight to Register B, but I do not consider that the number will be significant to necessitate the cross-checking of all Register A and B cases.

Objective (b)(iv) - Level of time recording allocated to investigation work
31. The Service currently has an electronic time recording system. The current system came into effect on 1 April 2002, and hence benchmarking information will be available for 2002/3 and 2003/4. Bankruptcy investigation work is under the code BIV, and the sub-categories are:

VA – Prosecution

VB – BROs

VC – Assisting the police and other authorities

32. There is not a specific initial investigation category, although category BCA/AD is ‘initial interviewing/preliminary case assessment’ would cover initial investigation work. However, as this category covers case administration functions, we could not be certain whether any changes in the level of time recorded under this category could be attributed to the change in the EA provisions. Therefore, I recommend we do not look at this category.

33. The Service’s Performance Data Pack contains figures for the units under the time recording categories. I would recommend comparing them to the level of cases on register A – further investigation and Register B, in order to obtain a time-efficiency measure for investigation work. Once again, the cases on the registers and the time recording will be slightly ‘mismatched’, but we do not have (if at all) an easy way to remove this timing difference.

Objective (b)(v) - Unit cost for investigation work

34. OROS have confirmed that Finance and Planning calculate the investigation unit costs for each region. Currently, OROS produce statistics for investigation work, to which Finance and Planning apply costs to produce an overall unit cost. However, as from 1 April 2004, a new way of ‘scoring’ is to be introduced, and therefore, the unit costs will not be directly comparable.

45. Obviously, for benchmarking information we need to be able to compare ‘like with like’. I have contacted Finance and Planning to ascertain whether it will be possible to either apply the old system to figures in the future or the new system to past figures to ensure any changes are not attributable to the change in the system. I am awaiting a response.
SANCTION FOR TRUSTEE TO PURSUE ANTECEDENT RECOVERIES
Detail of the Enterprise Act 2002 provisions

36. The EA 2002 contains provisions to amend Schedule 5 of the Insolvency Act 1986 so that the trustee in bankruptcy may only exercise the power to bring specific proceedings under the following sections if he receives sanction to do so:

· Section 339 - Transactions at an undervalue;

· Section 340 – Preferences; and 

· Section 423 - Transactions defrauding creditors.

37. It had been presumed that, with the necessary sanction, a trustee could use bankruptcy assets to bring such actions, but this appeared not to be the case following the decision in Lewis v. Commissioners of Inland Revenue and Others and subsequent legal advice. Therefore, following the Lewis case, a trustee could not use money available for distribution to fund an antecedent recovery and in effect, the EA provisions reverse this position. 

38. The objective of this provision is to allow the creditors the choice as to whether estate funds should be used to fund antecedent recovery action.

39. This objective was taken from the standpart material, a copy of which is contained at appendix 3.

Possible benchmark information

40. The objective relates to the creditors committee agreeing to the trustee using money that would otherwise be available for distribution to fund antecedent recoveries. In the absence of a creditors committee (or IPU acting on behalf of the Secretary of State), the trustee would apply for sanction from the court.

41. As regards benchmark information, we need to ascertain the level of cases where the trustee has instigated legal proceedings to pursue an antecedent recovery, and the results of the legal action, e.g. whether the creditors have gained as a result. This will enable us to assess the impact (if any) of the EA provisions, such as whether creditors are exercising their choice to pursue antecedent recoveries and the loss/benefit to the estate. Benchmark information includes:

	Measure
	Definition
	Rationale

	a) Level of antecedent recoveries


	i) Number of antecedent recoveries made
	To assess the impact of the EA provisions on antecedent recoveries

	
	ii) The results of antecedent recoveries
	To assess the impact of the EA provisions on antecedent recoveries


Suggested methodology to obtain benchmark information
Objective (a)(i) - Number of antecedent recoveries made
42. Up until the case of Lewis v. Commissioners of Inland Revenue and Others, it was presumed that bankruptcy assets (with sanction) could be used to fund antecedent recovery action. The judgment in this case was dated November 2000. The EA provisions came into effect on 15 September 2003. Therefore, true benchmark information can only be obtained from November 2000 to 14 September 2003.

43. However, a claim need not involve the court. The trustee will only consider applying to the court for an order requiring payment if the person who benefited from the transaction will not agree that the money or benefit ought to be repaid. Therefore, the EA provisions will not impact on ‘informal’ antecedent recoveries.

44. The official receiver will only take an active role when he is acting as trustee, except in relation to transactions defrauding creditors (section 423) when the official receiver may make an application in his own right but this is unlikely.  Usually, whilst an examiner will identify the potential “antecedent transaction” and obtain sufficient evidence to either support further investigation or an application, the case will be referred to an insolvency practitioner. Therefore, cases requiring sanction will normally only arise where an IP is acting as trustee.

45. Up until 15 September 2003, as a trustee could not use estate funds to finance antecedent recovery action, he must have either used his own money, or seek creditor indemnities. My feeling is that it is highly unlikely that an IP would use his own money to fund an action, unless it was a ‘water-tight’ case in which case one would expect the defendant to avoid the cost of legal action by settling out-of-court. Therefore, we can probably expect that the only antecedent recovery actions taken since the Lewis decision (prior to the EA provisions coming into force) will have been funded by creditor indemnities. This view has been confirmed by Shona Manson (Technical Section).

46. There is no easy way of identifying the cases in this period where the trustee has instigated legal proceedings to pursue an antecedent recovery. The various ways I have considered are:

· Surveying IPs to ascertain whether they can recall taking antecedent recovery action.

· Using a GQL report on screen 15 (Asset Information) to identify potential antecedent recoveries – However, this approach throws up many problems. Firstly, screen 15 does not have a dedicated entry for antecedent recoveries. Therefore, we could not be certain where (and if) all Official Receiver offices would record the potential asset. Secondly, examiners will identify far more cases for potential antecedent recoveries than will result on legal action. Therefore, there would be a lot of work involved in following up antecedent work which would not result in useful benchmark information.

· Ascertaining whether the receipts deposited in the ISA by an IP (as trustee) which relate to antecedent recoveries could be identified, e.g. have a particular code. However, CAU have confirmed that there is no way of identifying where receipts are from. Further, in the receipts and payments accounts, although some IPs may be specific as regards the source of funds, others would just record ‘estate receipt’.

47. I have contacted R3 to ask them whether they are able to offer an opinion on whether there are likely to have been any such antecedent recoveries or whether any have come to the attention of R3. I would recommend waiting for their response before deciding the best way forward.
Objective (a)(ii) - The results of antecedent recoveries

48. Once the cases have been identified under objective (a)(i) (if any), we can ascertain the result of the antecedent recovery action.

Caroline Burton

22 October 2003

APPENDIX 1 

CLAUSE STAND PART

CLAUSE 256  – REPEAL OF CERTAIN BANKRUPTCY OFFENCES   

Summary of Clause

This clause repeals the offences of gambling and failure to keep proper records currently contained in the Insolvency Act 1986. The conduct covered by these two offences will now be dealt with by bankruptcy restrictions orders.

SPEAKING NOTE

This clause repeals the two Insolvency Act offences of:

· Gambling and rash and hazardous speculation 

· Failure to keep proper accounting records.

Less than 5% of bankruptcy cases are targeted for prosecution.  This is because it is only in a minority of cases that material misconduct is found. Also, where there is misconduct, the evidence either does not meet the high standard of beyond reasonable doubt required in criminal cases, or third parties required to support such prosecutions are unable or unwilling to do so.   The cost of taking those cases forward in the criminal courts is very high and although a person may be convicted, in some cases, the sentences laid down by the courts tend to be minimal and provide little real protection to the public.

By way of information the offences of gambling and failure to keep proper accounting records repealed by this clause account for just over 20% of bankruptcy prosecution cases.

In clause 251 of the Bill we have debated the merits of introducing the new Bankruptcy Restrictions Order regime and paragraph 2 of Schedule 20 details some of the grounds for such an order.  Those grounds reflect elements of the offences which are being repealed by this clause.  

The two offences also contain elements of retrospectivity. It is not an offence to gamble and, leaving aside obligations under tax laws, there is no duty on a sole trader to keep proper accounting records.  However, if a person is made bankrupt, any gambling that materially contributed to the bankruptcy or failure to keep records can be considered an offence. It is our view that by ensuring that the behaviour in question is addressed by the Bankruptcy Restrictions Order regime both the public and the commercial community will be better protected than at present and the statute book will as a consequence be lightened.

I move that this clause stand part of the Bill.

How many prosecutions have been brought under these offences

In the year to 31 January 2002:-

· Failure to maintain proper accounting records – 34 prosecutions

· Gambling – 11 prosecutions

Summary of bankruptcy prosecutions under Insolvency Act 1986 for 1/4/01 to 31/1/02

	Offence
	Number of convictions

	S357 (Fraudulent disposal of property)
	22

	S360(1)(a) Obtaining credit
	44

	S361 Failure to keep proper accounting records of business
	34

	S355 Concealment of books and papers; falsification, 
	9

	S362 Gambling
	11

	S354(1)/(2) (Concealment of property)
	22

	S354 (3) (Concealment of property – failure to account)
	18

	S353 (Non-disclosure)
	31

	S356 (False statements)
	16

	S360 (1)(B) (Engaging in business)
	1

	Rule 5.30 Insolvency Rules 1986 (False representations in IVAs)
	2

	S359 (Fraudulent dealing with property obtained on credit)
	1


APPENDIX 2 

CLAUSE STAND PART

CLAUSE 252  – INVESTIGATION BY OFFICIAL RECEIVER 

Summary of Clause

This clause replaces Section 289 of the Insolvency Act 1986 and deals with the Official Receivers’ duty to investigate bankruptcy cases.  It removes the duty on the Official Receiver to investigate every case.

SPEAKING NOTE

This clause deals with the removal of the current duty of the Official Receiver to investigate the conduct and affairs of all bankrupts other than those where the court has issued a certificate for the summary administration of the estate.

Of the 20,000 or so bankruptcies a year dealt with by the Official Receiver, the vast majority show no evidence of material misconduct.  In fact, only about 3% of cases lead to any action.  This duty to investigate means that the Official Receiver currently expends considerable valuable investigative resource on cases which do not merit it and denies the Official Receiver flexibility in managing the day to day administrative and investigative workload for which he is responsible. For example if the bankrupt had formerly been a director of failed limited company and most of his debts relate to personal guarantees given on behalf of that company the bankrupt’s cause of failure is self evident. 

It makes sense to adopt a more targeted approach, which will free up investigative resources.  Therefore the summary provisions will be repealed (under schedule 23 given effect to by clause 257) and sub-sections (1) and (2) give the Official Receiver a discretion to investigate only those cases, which merit it.

Sub-section (3) also provides for those CURRENT cases where a bankrupt has been bankrupt before in the preceding 5 years and so is not entitled to an automatic discharge.  In such cases he will have to apply to the court for his discharge, as is currently the case.  The Official Receiver will be required to report to the court about the bankruptcy proceedings and the court shall consider that report before determining the application.

In order that the Official Receiver does not have to formally swear an affidavit in respect of his report, sub-section (4) retains the current provision that any report by the Official Receiver is prima facie evidence of the facts stated in it. 

I move that this clause stand part of the Bill.

Background 

The duty of the Official Receiver to investigate the conduct and affairs of every bankrupt is contained in section 289 of the Insolvency Act 1986. That duty is qualified by subsection 5, which makes this duty discretionary in summary administration cases. 

The removal of summary administration* would effectively mean that the official receiver’s duty extended to all bankruptcies. The amended section will allow the Official Receiver to exercise discretion at an early stage as to whether each individual case justifies the merits use of his powers of investigation. 

The criteria to be used will not be restricted to the issue of the size of deficiency (as was previously the case) but on the extent to which the initial information provided to him explains the causes of the bankruptcy and that these causes do not indicate misconduct or the commission of criminal offences.

Sub–clause 1 provides that the Official Receiver shall investigate the conduct and affairs of bankrupts and, where he sees fit, make a report to the court.

Sub–clause 2 provides that discretionary duty of the official receiver to investigate, set out in sub clause 1, shall not apply if the official receiver thinks it is unnecessary.

Sub–clause 3 provides that in those current cases where a bankrupt has to apply for his discharge from bankruptcy under section 280 of the Insolvency Act 1986 (where he has been bankrupt before in the preceding 5 years) the official receiver is required to make a report to the court and that the court should consider that report before determining the application.

Sub-clause 4 provides that a report by the official receiver to the court shall in any proceedings be prima facie evidence of the facts stated in it.

 *Summary administration – is a procedure by which the court identifies that a debtor’s petition shows total liabilities of less than £20,000. In such cases the Bankruptcy order is endorsed and the Official Receiver has no duty to investigate and the debtor would be discharged after 2 as opposed to the normal 3 years

APPENDIX 3

CLAUSE STAND PART

CLAUSE 255

POWERS OF TRUSTEE IN BANKRUPTCY

Summary of Clause

Inserts new paragraph 2A into Schedule 5 of the Insolvency Act 1986 setting out that the trustee in bankruptcy may only exercise the power to bring specific proceedings under sections 339, 340 and 423 of that Act if he receives sanction to do so.

SPEAKING NOTE

This clause is consequential to the removal of Crown preference [which we have debated earlier] and concerns the powers of the trustee in bankruptcy. Such powers are set out in Schedule 5 to the Insolvency Act 1986 and are split into

· Part I -Powers exercisable with sanction from the creditors and

· Parts II and III General and ancillary powers that do not require sanction

It is equivalent to Clause 247 [debated earlier] in respect of a liquidator’s powers.

The trustee’s power to bring and institute legal proceedings are contained in Part I of Schedule 5 and therefore in all such cases sanction would be required.  However, following a recently decided case it was decided that civil recovery actions do not fall within Part I of Schedule 5 and so do not require sanction. 

In the light of that decision and because in bankruptcy the abolition of Crown preference will result in, in the vast majority of cases, all benefits flowing to the unsecured creditors, we need to review the powers of a trustee that can only be exercised with sanction. For example, if a trustee as a result of the abolition comes into funds of £10,000, the likelihood would be that those funds would be available for distribution to the unsecured creditors.  As a result of the decided case the trustee could utilise those funds by pursuing a potential antecedent recovery of £100,000 identified in the bankruptcy and that could be done without needing sanction from the creditors.  

 The abolition of Crown Preference is aimed at generating funds for unsecured creditors.  We would not wish any such sums to be used by the trustee in pursuing legal action UNLESS the creditors approve – it is after all a commercial decision for the creditors to choose between, say, a 5p in the £ dividend now or to pursue a claim that might realise 50p in the £ in the future.

Therefore this clause will make it clear that the pursuance of claims under:

· Section 339 - Transactions at an undervalue;

· Section 340 – Preferences; and 

· Section 423 - Transactions defrauding creditors;

may only be commenced where the trustee has the sanction of the creditors, or in the absence of a creditors committee, the court.

There will of course be transitional provisions so that this clause will only apply to insolvency proceedings commenced after Clause 247 comes into force.

I move that this clause stand part of the Bill.

Background 

Insolvency legislation contains measures to enable trustees to take civil action to seek financial restitution for losses caused to the estate (antecedent recoveries). 

The powers exercisable by a trustee are in Schedule 5 of the Insolvency Act 1986. Schedule 5 is split into two parts: Part I - Powers Exercisable with Sanction and Part II – General Powers. 

Until a recently decided case
 the powers in paragraph 2 of Part I to Schedule 5
 were thought to include the power to bring civil recovery actions. Therefore, it was presumed bankruptcy the trustee would require sanction to bring such actions.  The Lewis case has led us to review the whole process of making civil recoveries and the issue of whether a trustee in a bankruptcy requires sanction from creditors in order to take such action, legal advice indicates that this is not the case. 

The benefits of the abolition of Crown preference in bankruptcies will be available to all unsecured creditors. 

Therefore, in any case, there may be funds available for distribution to unsecured creditors. In most circumstances, it may be that the funds are simply distributed to unsecured creditors as a dividend. However, it may be that the trustee will be in a position to bring proceedings, which might lead to a potentially greater recovery, for the unsecured creditors. In such cases we would want the trustee to obtain sanction before incurring expense in relation to such proceedings. The creditors concerned should be entitled to decide whether they wish the trustee to bring proceedings on their behalf using their money. If the creditors do not provide the sanction, then the money will be available for distribution.

These provisions should apply to any bankruptcy which commences after the date of commencement of the Enterprise Act. That is in a bankruptcy where the petition was presented after the commencement of the Act.

� Lewis v. Commissioners of Inland Revenue and Others


� Power to bring, institute or defend any action or legal proceedings relating to the property comprised in the bankrupt’s estate.
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