Enterprise Act Evaluation [Planning Paper]


Appendix A2: Evaluation Planning Paper for Bankruptcy Restrictions Order provisions

EVALUATION PLANNING PAPER – BANKRUPTCY RESTRICTIONS ORDERS

Purpose of the paper
1. To recommend an evaluation plan for the bankruptcy restrictions order (BRO) provisions of the Enterprise Act 2002 (EA) that encompasses the capture of benchmark information.

Background

2. The Service has made a commitment to the Government to undertake an evaluation of the EA within 3 years of commencement of the various provisions. The BRO provisions of the EA are due to commence on 1 April 2004 and therefore, the evaluation is due to be completed by 31 March 2007.

3. The EA introduces provisions whereby the court can make a BRO, which are designed to provide better protection for the public and a civil alternative to prosecution. BROs will place restrictions on the most culpable bankrupts from between 2 and 15 years. 

Aim and key features of the evaluation

4. The principal aim of the proposed evaluation is to provide a comprehensive assessment of whether, to what extent and how the provisions relating to the BROs contained in the EA meet the policy objectives. The evaluation will also provide information and data that can be used to inform future policy decisions.

5. The evaluation also seeks to capture benchmark information regarding the effect of the existing legislation, i.e. before the implementation of the EA provisions.

Main Evaluation issues
6. The main issues to be considered in determining whether, to what extent and how the provisions relating to BROs contained in the EA meet the policy objectives are covered in more detail in the paragraphs below.

7. The objectives of the BRO provisions of the EA are:

· To protect the public and commercial community, by enabling the court to make a BRO so that a culpable bankrupt will continue to be subject to the restrictions of bankruptcy for a period of 2 to 15 years.

· To allow lenders and public to differentiate between culpable and non-culpable and make better informed decisions in their dealings with bankrupts.

· To deter fraud and misconduct

Objective 1 - To protect the public and commercial community, by enabling the court to make a BRO so that a culpable bankrupt will continue to be subject to the restrictions of bankruptcy for a period of 2 to 15 years.

8. The objective relates to the power of the court to make a BRO where the conduct of the bankrupt both before and during his bankruptcy shows that the public requires protection.

9. Currently, prosecution is the only option available to deal with bankrupts whose conduct warrants further action. The level of evidence required means prosecution is viable in only about 3% of bankruptcies. BROs place restrictions on the most culpable bankrupts from between 2 and 15 years and are designed to provide better protection for the public and a civil alternative to prosecution, with a correspondingly lower level of proof. In short, a prosecution is designed to penalise whereas a BRO is designed to protect.

10. The EA includes a list of types of conduct that the court shall take into account when deciding whether it is appropriate to make BRO.  The list is not exhaustive. Whilst the schedule does provide some indications of the conduct that would justify a BRO, it does not offer any definition of that conduct.

11. As BROs do not currently exist, benchmark information can only be obtained using forecasts through:

· Analysing current cases to assess whether a BRO application would be appropriate;

· Using comparisons with the CDDA regime - the BRO provisions are broadly analogous to the CDDA provisions, and therefore, it may be expected that in percentage terms, a similar level of BROs will be achieved as disqualification orders; and

· Looking at the existing level of bankruptcy prosecutions – BROs are not intended to replace prosecutions, but provide a civil alternative. The Enterprise Act Implementation team have confirmed that lawyers have advised that the BRO regime should not impact on prosecutions. Therefore, the number of BRO applications should exceed the number of bankruptcy prosecutions.

12. Therefore, we need to ascertain what level of protection BROs could (and should) provide. The suggested evaluation criteria is:

	Measure
	Definition
	Benchmark information
	Rationale

	a) Level of protection provided by BROs 
	i) The level of BROs obtained


	Forecast of level of BROs based on:

· The level of Disqualification Orders/Undertakings obtained in 2001/2, 2002/3 and 2003/4 

· The level of bankruptcy prosecutions submitted in the periods 2001/2, 2002/3 and 2003/4 

- Regulatory Impact Assessment for the EA
	To assess whether the BRO regime provides an adequate level of protection by the appropriate number of culpable bankrupts

	
	ii) The average length of a BRO
	Average length of Disqualification Orders/Undertakings obtained in the periods 2002/3 and 2003/4
	To assess whether the BRO regime provides an adequate level of protection 



	
	iii) The level of breaches of a BRO 
	The level of the following prosecutions in the period 2002/3 and 2003/4

· S11 prosecutions

· S360 prosecutions

· S390 prosecutions

· S31 prosecutions

-  S13 prosecutions
	To assess whether the enforcement of the BRO regime is sufficient 

	
	iv) Level of interim BROs obtained 


	No suitable benchmark information available
	To assess whether the interim BROs are used to protect the public  

	b) Customer satisfaction with the way culpable bankrupts are dealt with
	i) Level and trend of complaints received via the Bankruptcy restrictions Order Hotline (or similar)
	Level of complaints received via the Disqualified Directors Hotline in the periods 2002/3 and 2003/4
	To assess whether the BRO provisions contribute to customer satisfaction

	
	ii) Level and trend of complaints regarding the way culpable bankrupts are dealt with received from members of the public as recorded in:

· The complaints register

· CEL emails

· The Adjudication Office  
	Level and trend of complaints as recorded in:

- The complaints register in the three years up to 31/3/04

- CEL emails in the period 1 July 2002 to 31 March 2004

- The Adjudicator’s Office in the period 1 April 2003 to 31 March 2004


	

	
	iii) Creditor satisfaction with action taken against dishonest or reckless bankrupts (based on questionnaire response)
	Current creditor satisfaction with action taken against dishonest or reckless bankrupts (based on questionnaire response)
	

	
	iii) The reasons for the complaints
	The reasons for the complaints
	To establish why customers are dissatisfied


Objective 2 - To allow lenders and public to differentiate between culpable and non-culpable and make better informed decisions in their dealings with bankrupts.

13. This objective relates to lenders and the public being aware that, in the absence of a BRO, it can be assumed that a bankrupt was non-culpable. Currently, bankruptcy orders are publicised through advertisement of the bankruptcy order and the Individual Insolvency Register, and in general terms, lenders have the same policy towards all bankrupts, i.e. they do not try to distinguish between culpable and non-culpable bankrupts. Examples of public and lender policies are:

· The restrictions imposed by other legislation, e.g. section 72 of Trustee of a charity Charities Act 1993 (fuller list contained in TM Chapter 25)

· Recording of bankruptcy orders at credit reference agencies

· The policies of lenders, e.g. financial institutes, in granting credit and bank accounts to bankrupts

14. Following the introduction of BROs, these will be publicised through a BRO register. We need to ascertain whether the public are aware of the BRO regime, and whether the BRO regime leads to differing policies regarding bankrupts dependent on whether a BRO has been obtained.

15. The suggested evaluation criteria is:

	Measure
	Definition
	Benchmark information
	Rationale

	a) The affect of BROs on public and lender policies
	i) Details of the non-insolvency legislation imposing restrictions on bankrupts post-EA
	Details of the non-insolvency legislation imposing restrictions on bankrupts pre-EA
	To assess whether the BRO regime will affect non-insolvency legislation so that only those bankrupts subject to a BRO are penalised

	
	ii) Details of credit agencies’ policies regarding the recording of bankruptcy orders post-EA


	Details of credit agencies’ policies regarding the recording of bankruptcy orders pre-EA


	To assess whether the BRO regime will affect credit agency policy so that credit is more easily available to bankrupts not subject to a BRO  

	
	iii) Details of lenders’ policies in dealing with bankrupts post-EA


	Details of lenders’ policies in dealing with bankrupts pre-EA


	To assess whether the BRO regime will affect lenders’ policies so that credit is more easily available to bankrupts not subject to a BRO  

	b) Public awareness of the BRO regime
	i) Level of usage of the BRO register
	Level of usage of the Index of Disqualified Directors at Companies House in the year ended 31/8/03
	To assess whether the public are aware of the BRO regime 


Objective 3 – To deter fraud and misconduct

16. This objective relates to the existence of the BRO regime acting as a deterrent. As the BRO regime does not currently exist, the only benchmark data we have relates to prosecutions. However, once the EA provisions are in place, we can obtain benchmark data to compare to future data once the BRO provisions are established.

17. As above, the Enterprise Act Implementation team have confirmed that lawyers have advised that the BRO regime should not impact on prosecutions. Therefore, as some misconduct could lead to both a BRO and prosecution, the awareness of the BRO regime may lead to a reduction to bankruptcy offences.

18. Further, a BRO contains an element of ‘rehabilitation’ by allowing for early discharge notwithstanding a BRO. Therefore, we can also look at the impact of BROs on the level of second-time bankrupts. 

19. The suggested evaluation criteria is:

	Measure
	Definition
	Benchmark information
	Rationale

	a) The effect of the BRO regime on criminal offences
	i) The overall level of bankruptcy prosecutions
	The overall level of bankruptcy prosecutions in 2001/2, 2002/3 and 2003/4 


	To assess whether the BRO regime affects criminal misconduct by bankrupts 

	
	ii) The level of bankruptcy prosecutions under specific sections


	The level of bankruptcy prosecutions under specific sections in 2001/2, 2002/3 and 2003/4 


	To assess how the BRO regime affects criminal misconduct by bankrupts

	b) The effect of the BRO regime on civil misconduct
	i) i) The level and trend of BROs obtained 


	No suitable benchmark information available
	To assess whether the BRO regime affects civil misconduct by bankrupts

	c) ‘Rehabilitation of offenders’
	i) The level of second-time bankrupts following a BRO in the first case
	The level of second-time bankrupts following a prosecution in the first case in 2001/2, 2002/3 and 2003/4 


	To assess whether the BRO discharge provisions contribute to the ‘rehabilitation’ of bankrupts subject to a BRO


Methodology and Sources of Information

20.  The following paragraphs set out the general approach to the evaluation and the proposed sources of information to be used.
a) The Service’s internal IT system

21. The results of GQL queries will be used to identify suitable cases for sampling. The Service is also intending to introduce a new internal IT application, known as ‘Crystal Reporting’, which will also assist in sampling activity. Information will also be taken from the databases held by Prosecution Section (known as ‘Prudence’) and Disqualification Unit.

b) Communication (including meetings) with Insolvency Service personnel

22. Communication with appropriate staff will enable the approach of the evaluation to be explained and any necessary information or documentation to be obtained.  Such communication will be important in ensuring that the evaluators fully understand the issues within the area under evaluation. Staff who assist the evaluators will be kept informed of the progress of the evaluation.

c) Review of files.

23. File research will be used to supplement information from other sources. 

d) Contact with professionals within the financial and legal sectors

24. The evaluators will seek the views of professionals within the financial and legal sectors to obtain information regarding the impact of the BRO insolvency legislation. 

e) Structured questionnaires and interviews with members of the public

25. A sample of creditors may be contacted to obtain their views on whether they are satisified that the insolvency regime provides sufficient protection against dishonest and reckless bankrupts.

26. A previous paper dated 15 October 2003 was prepared detailing the general approach to obtain the benchmark information and the proposed sources of information to be used. This paper has been reviewed by the Statistics Directorate to ensure the proposed methodologies are statistically acceptable. A copy of the paper dated 15 October 2003 is attached at appendix 1.

27. It is anticipated that the post EA implementation evaluation will broadly follow the same approach.

Timing
28. The estimated timetable for completion of the evaluation is as follows:

	January – June 2004 
	Obtain benchmark information

	July 2004 – March 2006
	Obtain post-EA implementation information

	April – November 2006
	Analysis of results

	December 2006
	Draft evaluation report

	March 2007
	Final evaluation report


Caroline Burton

15 December 2003

Appendix 1

BANKRUPTCY RESTRICTIONS ORDERS – BENCHMARKING INFORMATION

Purpose of the paper

1. To suggest possible benchmarking information to be obtained to assist in the future evaluation of the Bankruptcy Restrictions Orders provisions of the Enterprise Act 2002 (EA), in order to assess whether the legislation has achieved its objectives.

Background

2. In considering possible benchmarking information, possible evaluation criteria for the EA provisions have also been considered.

3. I have considered a mixture of internal benchmarking, i.e. looking inside The Service at its own historical performance and process benchmarking, i.e. looking at processes both within and outside The Service.

4. As the Bankruptcy Restrictions Orders provisions are new, the level of benchmarking information is limited in the main to making comparisons with existing enforcement provisions.

5. In this paper, the term ‘BRO(s)’ is used to cover Bankruptcy Restriction Orders, interim Bankruptcy Restrictions Orders and Bankruptcy Restriction Undertakings.

Detail of the Enterprise Act 2002 provisions

6. A summary of BRO provisions is contained at appendix 1. 

7. The objectives of the family home provisions of the EA are:

· To protect the public and commercial community, by enabling the court to make a BRO so that a culpable bankrupt will continue to be subject to the restrictions of bankruptcy for a period of 2 to 15 years.

· To allow lenders and public to differentiate between culpable and non-culpable and make better informed decisions in their dealings with bankrupts.

· To deter fraud and misconduct

8. These objectives were taken from the standpart material and the document ‘Insolvency – A Second Chance’. 

Possible benchmark information

9. For each objective of the BRO provisions of the EA, I have suggested possible benchmarking information to obtain.

Objective 1 - To protect the public and commercial community, by enabling the court to make a BRO so that a culpable bankrupt will continue to be subject to the restrictions of bankruptcy for a period of 2 to 15 years.

10. The objective relates to the power of the court to make a BRO where the conduct of the bankrupt both before and during his bankruptcy shows that the public requires protection.

11. Currently, prosecution is the only option available to deal with bankrupts whose conduct warrants further action. The level of evidence required means prosecution is viable in only about 3% of bankruptcies. BROs place restrictions on the most culpable bankrupts from between 2 and 15 years and are designed to provide better protection for the public and a civil alternative to prosecution, with a correspondingly lower level of proof. In short, a prosecution is designed to penalise whereas a BRO is designed to protect.

12. The Enterprise Act includes a list of types of conduct which the court shall take into account when deciding whether it is appropriate to make BRO.  The list is not exhaustive. Whilst the schedule does provide some indications of the conduct which would justify a BRO, it does not offer any definition of that conduct.

13. As BROs do not currently exist, benchmark information can only be obtained using forecasts through:

· Analysing current cases to assess whether a BRO application would be appropriate;

· Using comparisons with the CDDA regime - the BRO provisions are broadly analogous to the CDDA provisions, and therefore, it may be expected that in percentage terms, a similar level of BROs will be achieved as disqualification orders; and

· Looking at the existing level of bankruptcy prosecutions – BROs are not intended to replace prosecutions, but provide a civil alternative. The Enterprise Act Implementation team have confirmed that lawyers have advised that the BRO regime should not impact on prosecutions. Therefore, the number of BRO applications should exceed the number of bankruptcy prosecutions.

14. Therefore, we need to ascertain what level of protection BROs could (and should) provide. Possible benchmark information includes:

	Measure
	Definition
	Rationale

	a) Level of protection provided by BROs 
	ii) Forecast of level of BROs based on:

· Analysis of current case details

· The level of Disqualification Orders/Undertakings obtained

· The level of bankruptcy prosecutions

· Regulatory Impact Assessment
	To assess whether the BRO regime provides an adequate level of protection by the appropriate number of culpable bankrupts

	
	ii) Forecast of average length of a BRO based on the average length of Disqualification Orders/Undertakings obtained
	To assess whether the BRO regime provides an adequate level of protection in the



	
	iii) Forecast of the level of breaches of a BRO based on:

· Level of s11 prosecutions

· Level of S360 prosecutions

· Level of s390 prosecutions

· Level of s31 prosecutions

-   Level of s13 prosecutions
	To assess whether the enforcement of the BRO regime is sufficient 

	
	iv) Level of interim BROs obtained (post EA implementation)


	To assess whether the interim BROs are used to protect the public  

	b) Customer satisfaction with the way culpable bankrupts are dealt with
	i) Level of complaints received via the Disqualified Directors Hotline 
	To forecast the level of complaints expected

	
	ii) Level of complaints regarding the way culpable bankrupts are dealt with received from members of the public as recorded in:

· The complaints register

· CEL emails

· The Adjudication Office  
	To assess whether the BRO provisions contribute to customer satisfaction

	
	iii) The reasons for the complaints
	To establish why customers are dissatisfied


Objective 2 - To allow lenders and public to differentiate between culpable and non-culpable and make better informed decisions in their dealings with bankrupts.

15. This objective relates to lenders and the public being aware that, in the absence of a BRO, it can be assumed that a bankrupt was non-culpable. Currently, bankruptcy orders are publicised through advertisement of the bankruptcy order and the Individual Insolvency Register, and in general terms, lenders have the same policy towards all bankrupts, i.e. they do not try to distinguish between culpable and non-culpable bankrupts. Examples of public and lender policies are:

· The restrictions imposed by other legislation, e.g. section 72 of Trustee of a charity Charities Act 1993 (fuller list contained in TM Chapter 25)

· Recording of bankruptcy orders at credit reference agencies

· The policies of lenders, e.g. financial institutes, in granting credit and bank accounts to bankrupts

16. Following the introduction of BROs, these will be publicised through a BRO register.

17. We need to ascertain whether the public are aware of the BRO regime, and whether the BRO regime leads to differing policies regarding bankrupts dependent on whether a BRO has been obtained.

18. Possible benchmark information includes:

	Measure
	Definition
	Rationale

	a) The affect of BROs on public and lender policies
	i) Details of the non-insolvency legislation imposing restrictions on bankrupts
	To assess whether the BRO regime will affect non-insolvency legislation so that only those bankrupts subject to a BRO are penalised

	
	ii) Details of credit agencies’ policies regarding the recording of bankruptcy orders 


	To assess whether the BRO regime will affect credit agency policy so that credit is more easily available to bankrupts not subject to a BRO  

	
	iii) Details of lenders’ policies in dealing with bankrupts


	To assess whether the BRO regime will affect lenders’ policies so that credit is more easily available to bankrupts not subject to a BRO  

	b) Public awareness of the BRO regime
	i) Level of usage of the Index of Disqualified Directors at Companies House
	To forecast the expected level usage of the BRO Register


Objective 3 – To deter fraud and misconduct

19. This objective relates to the existence of the BRO regime acting as a deterrent. As the BRO regime does not currently exist, the only benchmark data we have relates to prosecutions. However, once the EA provisions are in place, we can obtain benchmark data to compare to future data once the BRO provisions are established.

20. As above, the Enterprise Act Implementation team have confirmed that lawyers have advised that the BRO regime should not impact on prosecutions. Therefore, as some misconduct could lead to both a BRO and prosecution, the awareness of the BRO regime may lead to a reduction to bankruptcy offences.

21. Further, a BRO contains an element of ‘rehabilitation’ by allowing for early discharge notwithstanding a BRO. Therefore, we can also look at the impact of BROs on the level of second-time bankrupts. 

21. Possible benchmark information includes:

	Measure
	Definition
	Rationale

	a) The effect of the BRO regime on criminal offences
	i) The overall level of bankruptcy prosecutions
	To assess whether the BRO regime affects criminal misconduct by bankrupts 

	
	iii) The level of bankruptcy prosecutions under specific sections


	To assess whether the BRO regime affects criminal misconduct by bankrupts

	b) The effect of the BRO regime on civil misconduct
	ii) The level of BROs obtained (post EA implementation)


	To assess whether the BRO regime affects civil misconduct by bankrupts

	c) ‘Rehabilitation of offenders’
	i) The level of second-time bankrupts following a prosecution in the first case
	To assess whether the BRO discharge provisions contribute to the ‘rehabilitation’ of bankrupts subject to a BRO


 Suggested methodology to obtain benchmark information
22. For each objective, I have suggested how the information may be obtained, outlined the work undertaken to date and highlighted any potential problems. These details are contained at appendix 2.

Caroline Burton

15 October 2003

APPENDIX 1 

A summary of the BRO provisions in the Enterprise Act 2002
Effect

· Inserts a new section 281A, which brings into effect the provisions of a new schedule 4A into the Insolvency Act 1986, and consequential amendments 

Applies to

· Any bankrupt

Provisions of schedule 4A

The court can make a BRO on the application of either the Secretary of State (SOS) or the OR acting on the direction of the SOS.

The court will make a BRO if it thinks appropriate having regard for the bankrupt’s conduct (either before or after the making of the BO). The court will take into account any of the following: 

(a) Failing to keep records, which account for a loss of property by the bankrupt, or a business carried on by him, where the loss occurred in the period beginning 2 years before petition and ending with the date of the application.

(b) Failing to produce records of that kind on demand by the Official Receiver or trustee

(c) Entering into a transaction at an undervalue

(d) Entering into a preference

(e) Making an excessive pension contribution

(f) Failure to supply goods or services which were wholly or partly paid for which give rise to a claim provable in the bankruptcy

(g) Trading at a time before commencement of the bankruptcy when the bankrupt knew or ought to have known that he was himself to be unable to pay his debts

(h) Incurring, before commencement of the bankruptcy, a debt which the bankrupt had no reasonable expectation of being able to pay.

(i) Failing to account satisfactorily to the court, the official receiver or the trustee, for a loss of property or for an insufficiency of property to meet the bankruptcy debts.

(j) Carrying on any gambling, rash and hazardous speculation or unreasonable extravagance which may have materially contributed to or increased the extent of the bankruptcy or which took place between presentation of the petition and commencement of the bankruptcy.


(k) Neglect of business affairs of a kind which may have materially contributed to, or increased the extent of the bankruptcy

(l) Fraud or fraudulent breach of trust

(m) Failing to co-operate with the Official Receiver or the trustee

(n) Second time bankrupts (where the bankrupt was an undischarged bankrupt at some time during the period of six years ending with the date of the bankruptcy to which the application relates)

An application for a BRO must be made within one year of the making of the BO, unless leave of the court is obtained. This period will cease to run if the bankrupt’s discharge is suspended.

A BRO will have effect from the day it is made and cease on the date specified in the order, and will be from 2 to 15 years.

An interim BRO can be applied for in the period between the application for a BRO and the hearing date. The court can grant an interim BRO if there are prima facie grounds to suggest that a BRO will be granted and it is in the public interest to make an interim order. An interim BRO comes into force the day it is made and has the same effect as a BRO. An interim BRO ceases once the BRO application has been determined; on the acceptance of a Bankruptcy Restriction Undertaking (BRU); or if the court discharges the interim order (on the application of the person who applied for it or the bankrupt). The length of an interim order must be included in the 2 to 15 years.

A bankrupt can offer a BRU to the SOS, who will consider the BRO matters in deciding whether to accept the undertaking. A BRU has the same effect as a BRO. A BRU will come into force on being accepted by the SOS and shall end on the date specified in the undertaking, and will be from 2 to 15 years. The court can annul a BRU or order for a BRU to cease to have effect earlier than stated in the undertaking.

If a BO is annulled either on the grounds of ‘ought not to have been made’ or under section 282(2) (criminal bankruptcies), any interim BRO/BRO/BRU is annulled; no new interim BRO/BRO can be made; and no new BRU can be accepted.

If a BO is annulled either following an IVA or on the grounds of ‘payment in full’, the annulment does not affect any interim BRO/BRO/BRU; a BRO can be made where the application was made before the annulment; and a BRU can be accepted where the offer was made before the annulment. However, an application for an interim BRO/BRO cannot be made after the annulment.

The SOS must maintain a register of all interim BROs/BROs/BRUs.

An interim BRO/BRO/BRU makes it a criminal offence for a bankrupt to:

(a) act as a receiver or manager of the property of a company or on behalf of debentureholders;

(b) act as an IP

(c) act as a director of a company, or directly or indirectly to take part in or be concerned in the promotion, formation or management of a company without the leave of court

(d) obtain credit of more than the prescribed limit; and

(e) carrying on business under a name other than that in which he was adjudged bankrupt without disclosing the name under which he was adjudged bankrupt.

 APPENDIX 2

Objective 1

Objective 1(a)(i) - Forecast of level of BRO/BRUs based on:

- Analysis of current case details

- The level of Disqualification Orders/Undertakings obtained

- The level of bankruptcy prosecutions

- Regulatory Impact Assessment

A combination of the above will allow us to forecast an overall expected level of BROs within a certain range, expressed as a certain percentage of bankruptcy cases.

Analysis of current case details

The EA implementation team have already taken a sample of cases, compared the case details to the draft BRO criteria, and assessed whether the case would be suitable for a BRO.

Although a spreadsheet of findings for the sampled cases was prepared, no further analysis was undertaken. I have further looked at the figures and a summary of the results is at annex 1. Given the sample sizes and sampling technique, the results are not statistically reliable (as confirmed with the Statistics Directorate), but do provide case study material.

However, we could either:

a) expand the above sampling exercise to make it statistically reliable (advice has already been obtained from the Statistics Directorate in this regard); or

b) we could investigate whether the investigation register categories could be used to ascertain the level of misconduct without the need for extensive sampling; or

c) carry out a new sampling exercise to ascertain the level of material misconduct, without exercising judgement as to whether a BRO would be appropriate.

OROS have confirmed that they can provide us with details of cases on Register A, and have already provided me details of cases on Register B as at 30 September 2003.

However, all three methods carry potential problems. In methods (a) and (b), only cases placed on the Registers would be looked at. The BRO criteria includes ‘trading at a time before commencement of the bankruptcy when the bankrupt knew or ought to have known that he was himself to be unable to pay his debts’ and ‘neglect of business affairs of a kind which may have materially contributed to, or increased the extent of the bankruptcy’. Such conduct may well not have warranted the case being placed on Register A and thus focussing on cases on the Registers may well exclude cases which would potentially fall under the BRO misconduct criteria.

In method (c), we could seek to sample all cases regardless of whether they have been placed on the Registers. In practice, this would mean sampling cases that have not been placed on the Registers in addition to looking at cases on the Registers. However, as we do not know how many cases that could fall under the BRO criteria do not make it onto a Register, we face difficulties in assessing what our sample size should be. I would envisage that we would have to look at all the cases received in various offices over, say, a one month period, to see whether any meaningful information can be extracted. We will, of course, need the assistance of the Statistics Directorate to determine the level of sampling required and what information can be inferred from the results.

As regards 2004/5, please note that the EA Implementation Team have forecast that there will be 300 BROs. This is based on an assumption of 1,500 expected BROs in one year (based on the Regulatory Impact Assessment figures), and adjusted to reflect that a BRO application can only be made regarding conduct after 1 April 2004. A copy of the report explaining how this forecast was arrived at is contained at annex 2. Depending on the validity of the assumptions made, the forecast of 300 can be used as benchmark information for 2004/5.

The level of Disqualification Orders/Undertakings obtained

There is a potential problem with the fact that the number of disqualification orders/undertakings obtained in a period will not directly correlate with the number of company insolvencies dealt with in the period. This is because of the delay in bringing disqualification proceedings and because more than one director may be disqualified from one case. Further, some of the disqualification orders may have been obtained other than under section 6 CDDA86, but this will be a very low number.

However, I would recommend these factors could be ignored, given the relative small variances due to these factors. For example, 1,548 disqualification orders were obtained in 2000/1. Comparing this to the level of corporate insolvencies (compulsory liquidations; creditors’ voluntary liquidations, administrative receiverships and administrations) in prior years, the following results (expressing the number of disqualification orders as a percentage of the total corporate insolvencies) are obtained:

	Year
	1999
	2000
	2001

	No. of corporate insolvencies
	16,338
	16,350
	17,584

	
	9.47%
	9.47%
	8.80%


Therefore, the percentage range is not wide.

The level of bankruptcy prosecutions

We can look at either the level of convictions obtained, plus warning letters issued, or the level of bankruptcy prosecution reports submitted. I would recommend looking at the number of prosecution reports submitted, as given the lower level of proof necessary to secure a BRO, it may be reasonable to assume that the small percentage of reports that are rejected would be accepted for BRO application.

Once again, the level of reports submitted will not correspond directly with the number of bankruptcy orders made in a particular period, but given that prosecution reports should be submitted within 10 months of the order, this time lag should not be material.

Regulatory Impact Assessment (RIA)

The RIA states that the level of BROs is expected to be 7 – 12% of bankruptcy cases. I have requested the working papers to ascertain how the forecasted level of BROs was obtained.

Objective (1)(a)(ii) - Forecast of average length of a BRO based on the average length of Disqualification Orders/Undertakings obtained

Given the court’s discretion in deciding the length of a BRO, any forecasts based on internal case analysis would be unreliable. As the BRO regime is broadly analogous with the disqualification regime, it would be reasonable to expect the average length of a BRO to be similar to the average length of a disqualification order.

DU have confirmed that they now keep statistics regarding the length of disqualification orders, and can provide these statistics for the period 2002/3 and the current year.

Objective 1(a)(iii) - Forecast of the level of breaches of a BRO/BRU based on:

· Level of s31 IA86 prosecutions

· Level of S360 IA86 prosecutions

· Level of s390 IA86 prosecutions

· Level of s11 CDDA86 prosecutions

· Level of s13 CDDA86 prosecutions
A BRO makes it a criminal offence for a bankrupt to:

(a) act as a receiver or manager of the property of a company or on behalf of debentureholders (s31 IA86);

(b) obtain credit of more than the prescribed limit (s360 IA86); 

(c) carry on business under a name other than that in which he was adjudged bankrupt without disclosing the name under which he was adjudged bankrupt (s360 IA86).

(d) act as an IP (s390 IA86)

(e) act as a director of a company, or directly or indirectly to take part in or be concerned in the promotion, formation or management of a company without the leave of court (s11 CDDA86)

Therefore, information regarding the current level of these offences will provide benchmark information for measuring the BRO enforcement regime. This figure should then be ‘weighted’ as the population subject to a BRO will be less than the total number of undischarged bankrupts.

Prosecution Section do maintain a record of prosecution cases on an access database, although a manual ‘trawl through the records’ may be needed as (apparently) the database is not well set up.

There is also a query over whether section 31 and 390 offences would be reported to Prosecution Section. I am awaiting clarification of this point.

As regards section 13 offences, the frequency of this offence is an indication of the level of breaches of a disqualification order. Therefore, we could use this information to contribute to our benchmarking of the breaches of a BRO.

Objective 1(a)(iv) - Level of interim BROs obtained

As there are no comparative interim disqualification order provisions, this benchmark information can only be obtained after the BRO regime has been introduced. As detailed under objective (1)(a)(i), as a BRO application can only be made regarding conduct after 1 April 2004, the forecasted levels for 2004/5 have been reduced accordingly. Therefore, I would recommend discounting the 2004/5 level of interim BROs. 

Objective 1(b)(i) - Level of complaints received via the Disqualified Directors Hotline
The Disqualified Directors Hotline currently receives calls regarding potential section 11/13 and sometimes section 360 offences. Following the introduction of EA provisions, given the early discharge regime, it would be reasonable to assume that the section 11/13 and section 360 allegations reported on the Disqualified Directors Hotline will arise through a breach of a BRO.

Prosecution Section maintain a record of the number of calls made, but do not necessarily record the alleged offence (as the complainant sometimes does not know the offence they are alleging). Prosecution Section will only have a record of the section 11/13 and section 360 cases which are referred to lawyers. Therefore, this information will be covered by the work for objective 1(a)(iii), although it would be useful to ascertain how the offence was reported, i.e. through the Hotline, by the OR or another source.

Objective 1(b)(ii) - Level of complaints regarding the way culpable bankrupts are dealt with received from members of the public as recorded in:

· The complaints register

· CEL emails

· The Adjudication Office  

The following sources will contain information regarding complaints:

The Insolvency Service’s complaints register
The complaints register can be checked to ascertain the level of complaints as regards the way culpable bankrupts are dealt with (and the reason for the complaint- see below) received from members of the public.
CEL emails

The CEL receives informal complaints from members of the public, both by telephone and email. However, the CEL only keeps records of email correspondence.  I have contacted the CEL officer, Liz Riches and obtained copies of past CEL emails. Due to the CEL’s policy of destroying correspondence more than a year old, the records only go back to July 2002. 

The CEL emails can be checked to ascertain the level of complaints as regards the way culpable bankrupts are dealt with (and the reason for the complaint- see below) received from members of the public.

The Adjudicator’s Office 

Dame Barbara Mills QC, of The Adjudicator’s Office agreed to act as the independent complaints adjudicator (‘the Adjudicator’) for The Insolvency Service with effect from 1 April 2003.  However, we could contact the Adjudicator’s Office for details of complaints received by them since that date.

Objective 1(b)(iii) - The reasons for the complaints

The reasons for the complaints can be recorded as detailed above.

Objective 2

Objective 2(a)(i) - Details of the non-insolvency legislation imposing restrictions on bankrupts

Details of non-insolvency legislation imposing restrictions on bankrupts are listed at Technical Manual chapter 25 (part 4). Andy Woodhead and Lesley Devine (authoress of the chapter) are currently dealing with the up-dating of this chapter in light of the proposed BRO regime. Already, it is emerging that non-insolvency legislation is being amended to ‘penalise’ bankrupts subject to BROs rather than undischarged bankrupts.

Objective 2(a)(ii) - Details of credit agencies’ policies regarding the recording of bankruptcy orders 

There are two main credit reference agencies - Experian Ltd (www.uk.experian.com) and Equifax Europe (UK) Ltd (www.equifax.co.uk). 

According to Experian’s website, a bankruptcy order will be recorded for 6 years. They will also record a notice of discharge and annulment. If the bankruptcy is annulled, they will remove notice of the bankruptcy order completely (but notice of the bankruptcy order remains on file even if discharged).

According to Equifax’s website, a bankruptcy order will be recorded for 6 years. There is no guidance provided on the recording of discharge or annulment, and I would recommend contacting them to ascertain their policy (which, I recall, is different from Experian!).

Objective 2(a)(iii) - Details of lenders’ policies in dealing with bankrupts

Bank accounts

The current bank account leaflet produced by The Service contains details of bank accounts that may be available to undischarged bankrupts, which was provided by Gill Hankey. However, I am aware that this information is not totally correct, as local branches appear to operate local policies. 

However, the FSA have produced a list of ‘basic bank accounts’ as at April 2003, which highlights whether bankruptcy may affect the financial institute’s decision to grant banking facilities, which we could use as benchmark information.

Other

The other areas regarding which we could obtain policy details would be mortgages, loans, credit cards, insurance and pensions. I would recommend approaching the British Banker’s Association in the first instance to ascertain what information they already hold, rather than trying to chose individual lenders to approach.

Objective 2(b)(i) - Level of usage of the Index of Disqualified Directors at Companies House

Once the BRO register is operating, it would be reasonable to assume that when carrying out a search of the Index of Disqualified Directors, a member of the public would also carry out a search of the BRO register (if they are aware of its existence).

I have contacted Companies House, and they have provided me with the following information regarding the level of searches carried out on the Index of Disqualified Directors:

	Date
	Number
	

	September 2002
	67,333
	

	October 2002
	40,070
	

	November 2002
	38,579
	

	December 2002
	39,442
	

	January 2003
	40,279
	

	February 2003
	40,413
	

	March 2003
	46,951
	

	April 2003
	587,069
	* 

	May 2003
	105,770
	

	June 2003
	29,392
	

	July 2003
	35,881
	

	August 2003
	22,702
	


* The figures for April 2003 are correct.  The usually high volume is as a result of certain users using automated search software to "hammer" the service. 

Therefore, this information can be used as benchmark information for the level of usage of the BRO register.

Objective 3

Objective 3(a)(i) - The overall level of bankruptcy prosecutions

See objective (1)(a)(i).

Objective 3(a)(ii) - The level of bankruptcy prosecutions under specific sections

The grounds for a BRO are, in some instances, comparable with existing bankruptcy offences. I have looked at all the main existing bankruptcy offences (under the Insolvency Act 1986 and Theft Acts) to ascertain which existing offences ‘fit’ under the BRO regime and the results are at annex 3. 

As the objective of the BRO regime is to deter fraud and misconduct, it would be reasonable to assume that if the BRO regime is successful in this objective, there should be a reduction in these offences (through an awareness of the BRO regime). If we obtain benchmark information regarding the current level of these criminal offences, we can then assess whether the BRO regime has impacted on the level of these criminal offences.

We can obtain this information by expanding the work required under objective 1(a)(iii).

Objective 3(b)(i) - The level of BROs obtained (post EA implementation)

As there is no existing comparative BRO regime, this benchmark information can only be obtained by forecasting the expected level (see objective 1(a)(i)). However, in this context, the objective relates to deterring fraud and misconduct, and therefore, we would hope to see a reduction in misconduct over time. Therefore, I feel that meaningful benchmark information can only be obtained after the BRO regime has been introduced. We can then assess whether awareness of the BRO regime reduces misconduct (assuming no other factors come into play, e.g. The Service’s learning curve).

As detailed under objective (1)(a)(i), as a BRO application can only be made regarding conduct after 1 April 2004, the forecasted levels for 2004/5 have been reduced accordingly (and to take into account the learning needs of The Service). Therefore, I would recommend discounting the 2004/5 level of BROs. 

Objective 3 (c)(i) - The level of second-time bankrupts following a prosecution in the first case

Currently, the prosecution provisions do not affect the discharge of a bankrupt. Similarly, the BRO regime allows for the early discharge of bankrupts. Therefore, it may be reasonable to assume that the level of second-time bankrupts following a prosecution in the first case will be similar to the level of second-time bankrupts following a BRO in the first case.  

It may well be that there are no second-time bankrupts following prosecution action in the first case, or such a low number that nothing can be inferred from a change in the number. However, I think we should consider ruling out whether the BRO regime has such an effect.

OROS have confirmed that a GQL report can be run to pick up all the second-time bankrupts over a particular period (using the information on screen 2). It will then be a matter of seeing whether there was prosecution action in the first case either through Prosecution Section’s records or case files (if they still exist).

ANNEX 1

Summary of the results obtained by the EA implementation team

The EA implementation team took a sample of 54 bankruptcy cases from register A (looking at all categories) and abandoned register B cases over the period 1/4/02 to 31/12/02. The case details were compared to the BRO criteria and an opinion expressed as to whether the case would be suitable for a BRO.
	
	
	Sheffield
	Southend
	Brighton
	Liverpool
	Gloucester
	London A
	PIU/

Carousel
	TOTAL

	Total Reg A cases
	43
	333
	102
	192
	25
	234
	8
	937

	Cat W
	Total
	2
	46
	22
	27
	6
	66
	3
	172

	
	Sample
	1
	3
	4
	5
	4
	4
	1
	22

	
	BRO?
	1 No
	1 Yes

2 No
	4 Yes
	5 Yes
	4 Yes
	4 Yes
	1 Maybe
	18 Yes

3 No

1 Maybe

	Cat

X
	Total
	21
	132
	38
	70
	2
	121
	3
	387

	
	Sample
	-
	4
	-
	2
	-
	-
	1
	7

	
	BRO?
	-
	2 Yes

1 No

1 Maybe
	-
	1 Yes

1 No
	-
	-
	1 No
	3 Yes

3 No

1 Maybe

	Cat

Z
	Total
	20
	155
	42
	95
	17
	47
	2
	378

	
	Sample
	7
	-
	1
	-
	3
	1
	1
	13

	
	BRO?
	3 Yes

1 No

3 Maybe
	-
	1 No
	-
	1 Yes

2 No
	1 Yes
	1 Maybe
	5 Yes

4 No

4 Maybe

	Reg B
	Total
	10
	N/K
	N/K
	9
	32
	77
	5
	133

	
	Sample
	3
	-
	-
	3
	3
	2
	2
	13

	
	BRO?
	1 Yes

1 No

1 Maybe
	-
	-
	1 Yes

1 No

1 Maybe
	3 Yes
	2 Yes
	1 Yes

1 No
	8 Yes

3 No

1 Maybe


ANNEX 2

BROS: Projected numbers in first year.

Types of conduct

For post commencement bankrupts, the misconduct must have occurred after commencement, i.e. post April 1st 2004.

However, pre commencement bankrupts could be subject to BROs if the conduct in question occurs post April 2004.

So, to get an impression of the numbers of cases we might be dealing with in year 1, we need to ask what types of conduct might occur immediately before, or after the Bankruptcy Order. We also need to bear in mind that there will be a time lag of approx 5 months while the case is investigated and the report drafted.

a. Failure to keep records which account for a loss of property, where the loss occurred in the period beginning 2 years before petition.

Unlikely to apply until at least the 3rd Quarter of 4-05 because the Courts are likely to want to see a pattern of conduct over a sustained period. Allowing for 5 months processing, application under this allegation are unlikely to occur in the first year.

b. Failing to produce records of that kind

The classic excuses for not producing records tend to relate to mishaps just before the Order, so there could be some applications under this allegation.  However, if we assume the “mishap” occurs in Q1, or there is a deliberate refusal to hand over the books after the Order, again allowing for a 5 month processing time, these allegations would not feed through until quarter 3 at the earliest.

c & d.  Preferences & transactions at undervalue

These can often be just prior to the Order, so we may see some coming through in Q3 & 4

e. Excessive pension contributions

These are likely to be very rare in any event.  Unless the contribution is a one- off, I would think you would need to show a pattern of conduct, so I would not expect any of these in Year 1

f. Failure to supply goods wholly or partly paid for

Retention of deposits does tend to occur just prior to the Order, so conduct in April could start to feed through to applications by quarter 3

g. TWKI

In disqualifications we say that there needs to be a sustained period of trading with knowledge of insolvency. Allowing time for processing, I think it unlikely that we will see any applications under this allegation in year 1

h. Incurring, before commencement of the bankruptcy, a debt which the bankrupt had no reasonable expectation of being able to pay.

This type of conduct tends to happen quite close to the Order, so again we could see some starting to come through by Q2 or 3

i. Failure to account

By definition the conduct in question is post Order so allowing for processing, these could start to feed through in Q3/4. 

j. Gambling, rash & hazardous speculation or unreasonable expenditure

From the cases we have already reviewed, this tends to be over a sustained period of time.  The allegation requires it to have materially contributed to the deficiency or have occurred between petition and order.  For it to have materially contributed, it is likely that there will be a pattern of activity over some months. It is possible that there could be some cases of activity after the petition, but these will not feed through until Q2/3.

K. Neglect of business affairs

It is likely that neglect will need to be a pattern of conduct over a sustained period e.g. crown retentions.  Therefore I would not expect any one these allegations in year 1.

l. Fraud/fraudulent breach of trust

These allegations could relate to fraudulent transfer of assets immediately before the Order, and would therefore feed through in Q3.

m. Failure to co-operate

By definition, this conduct is post Order, but is likely to take time to feed through.  Allegations may result from failure to comply with IPOs/IPAs but again, these will not feed through until the last quarter.

n. Second time bankrupts
I think that just being bankrupt for the second time will not be sufficient; there will need to be some misconduct. Presumably that misconduct will need to be post April 2004, so the same principles apply.

Projected numbers

AA review of the cases we identified when considering the criteria shows that of the 52 cases we thought could be BROs, only 18 would be BROs if the Orders were in Q1 of 2004/5.  

Of these 18, some are for post bankruptcy conduct:

· Failure to account

· Non disclosure

· Failure to produce books

· S11 offences

· S360 offences

And some for conduct immediately before the Order:

· False declarations on loan applications

· Preferences/transactions at undervalue

· Fraudulent disposal of assets

· Retention of deposits 

18 cases is approx 35% so if our original estimate of 1500 cases is right (based on 5-10% of all bankruptcies), this would produce 525 cases in year 1.  However, there will be a time lag of approx 5 months, so the number actually passed through to ORBIS in 2004-5 would be approx 300.

This estimate can be tested by looking at post bankruptcy offences.  Lawyers have confirmed that in the year 2002-3, 393 cases were accepted for post bankruptcy offences. Again, conduct would have to be post April1st and there would be a time lag of approx 5 months, so we could expect prosecution cases to account for 230 cases (7/12 of 393). Given that we expect prosecutions to make up a considerable proportion of BROs, this seems to confirm the estimate.

In summary, I would estimate that in year 1, we would produce approx 300 BRO reports, mainly in Q3 and Q4.  I would emphasise that this is only an estimate, and it does not allow for a learning curve.  In reality, numbers may be lower because examiners need time to learn to identify conduct and write reports.  On the other hand, the estimate is based on projected numbers of bankruptcies so if case numbers increase, we could be looking at more BROs.

Vicky Bagnall

15th July 2003.

ANNEX 3 Comparison of the draft BRO criteria and analogous existing provisions for criminal offences
	BRO criteria
	Analogous existing provisions for criminal offences
	Comments

	a) Failing to keep records, which account for a loss of property by the bankrupt, or a business carried on by him, where the loss occurred in the period beginning 2 years before petition and ending with the date of the application.
	S361(a) IA86
	

	b) Failing to produce records of that kind on demand by the Official Receiver or trustee
	S355(1) IA86

S355(2)(a),(b) & (c) IA86

S361(b) IA86


	

	c) Entering into a transaction at an undervalue
	None
	

	d) Entering into a preference
	None
	

	e) Making an excessive pension contribution
	None
	S342A recovery of excessive pension contributions 

	f) Failure to supply goods or services which were wholly or partly paid for which give rise to a claim provable in the bankruptcy
	TA86
	

	g) Trading at a time before commencement of the bankruptcy when the bankrupt knew or ought to have known that he was himself to be unable to pay his debts
	TA86
	

	h) Incurring, before commencement of the bankruptcy, a debt which the bankrupt had no reasonable expectation of being able to pay.
	None – unless covered by TA86 or possible s362 IA86 
	

	i) Failing to account satisfactorily to the court, the official receiver or the trustee, for a loss of property or for an insufficiency of property to meet the bankruptcy debts.
	S354(3) IA86


	

	j) Carrying on any gambling, rash and hazardous speculation or unreasonable extravagance which may have materially contributed to or increased the extent of the bankruptcy or which took place between presentation of the petition and commencement of the bankruptcy.
	S362 IA86
	

	k) Neglect of business affairs of a kind which may have materially contributed to, or increased the extent of the bankruptcy
	None
	

	l) Fraud or fraudulent breach of trust
	TA86
	

	m) Failing to co-operate with the Official Receiver or the trustee
	S353(1)

S354(1)(a) & (b) 

S356(1)

S356(2)(a) & (b)
	

	n) Second time bankrupts
	None
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