Statement on behalf of HM Revenue & Customs and the DTI Insolvency Service (The Crown Departments)

This statement is issued on behalf of the Crown Departments in light of the House of Lords’ judgment in the case of National Westminster Bank plc v Spectrum Plus Limited and others and others [2005] UKHL 41 (Spectrum Plus). It explains the implications of the judgment and how we will proceed.


Background

The Privy Council,in the case of Agnew v Commissioners [2001] 2 AC 710 (Brumark), ruled that a fixed charge over book debts requires the collected book debts to be paid into a blocked account, i.e. an account from which the chargor company has no right to withdraw monies without the consent of the charge holder. The account must be operated as a blocked account.

This case raised serious doubts about the decision in Siebe Gorman v Barclays Bank Limited [1979] 2 Lloyd's Rep 142 (Siebe Gorman). That case decided that a debenture which required the proceeds of book debts to be paid into a company's general trading account, with the debenture containing no express restrictions on the company's ability to withdraw monies from the account, created a fixed charge over book debts. The Spectrum Plus case concerned a debenture which in material respects was in the same form as the debenture in Siebe Gorman.     

Legal judgment

The House of Lords ruling in Spectrum Plus established that the debenture created only a floating charge over book debts and that Siebe Gorman was incorrectly decided. It restated the principle that, for a charge to qualify as a fixed charge over book debts, the book debt proceeds must be paid into a blocked account, which is operated as such. The House of Lords decided that the debenture under consideration, and the debenture in Siebe Gorman, did not create blocked accounts, and therefore created only floating charges over book debts.  

Effect of the House of Lords’ judgment

The Crown Departments consider that the standard form of debentures used by many banks are Siebe Gorman-type debentures and therefore create only floating charges over book debts.

The Crown Departments also consider that charges which formally appear to meet the criteria for a fixed charge as they appear in the debenture but fail to do so are, in reality, floating charges. These criteria include the opening of a separate designated blocked account into which book debt proceeds are to be paid and operating the account as a blocked account. 

In addition, pre-insolvency tax credits will only be paid to companies subject to insolvency procedures, in preference to other Crown creditors, in cases where the charge over book debts is a fixed charge in accordance with the House of Lords’ judgment.
The Crown Departments now expect the House of Lords’judgment to be applied to book debt proceeds in insolvency cases as follows:

· Book debt proceeds covered by a Siebe Gorman-type debenture where no distribution has been made pending resolution of this issue must be distributed to creditors in the relevant order; 

· Funds distributed to chargeholders since the date of the Privy Council decision in Brumark (5 June 2001) on the basis of a Siebe Gorman-type debenture must be repaid by  chargeholders and distributed to creditors in the relevant order;

· The Crown Departments will take no action to disturb cases where distributions were made prior to the Brumark decision on 5th June 2001. But if other creditors take such action, which results in payment of a dividend to the Crown, the payment will be accepted.  

Any distribution of monies representing the proceeds of book debts subject to a debenture of the type referred to in the preceding paragraphs will be carefully scrutinised, and may be  challenged. Additionally, any other debentures or scenarios involving book debts in which the status of the charge (fixed or floating) would have a material affect on creditors’ (including the Crown Departments’) rights, and which do not fall within any of the categories above, may also be challenged. 

The Crown Departments ask Insolvency Practitioners to bear in mind all these observations when deciding to whom monies should be distributed. 

Signed on behalf of the Crown Departments by:

Paul Heggs        (HM Revenue & Customs)

Mike Lowell       (DTI Insolvency Service) 

