Stakeholder Commentary for the Insolvency (Scotland) Modernisation Rules 2010 (SI 2010/688)
1.
Introduction

1.1
The Insolvency (Scotland) Amendment Rules 2010 will commence on 6 April 2010.  It (together with parts of the Legislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010 (S.I. 2010/18) that relate to insolvency procedures reserved to the UK Parliament) complete the implementation of the UK Government’s modernisation proposals for the reserved areas of insolvency law in Scotland, which began with the advertising amendment changes which came into effect in April 2009 (Insolvency (Scotland) Amendment Rules 2009 (SI 2009/662)). 

1.2
The commentary that follows below provides an overview of the policy changes contained in the amendment Rules, to highlight particular issues and to explain methodologies adopted where this may not be readily apparent. 

1.3
The  Rules amendments adopt the now standard gender neutral drafting style, other than the continued use of the word “chairman”, as that word is also to be found in unamended Rules in both the reserved and devolved areas of the Insolvency (Scotland) Rules 1986 (SI 1986/1915).

2.
Themes

2.1
The commentary is organised on a thematic basis, rather than on a rule by rule basis. The “themes” reflect the overarching policy themes contained in the modernisation programme. Under each theme reference to particular Rules may be given as examples of the changes being made under that theme.

2.2
The themes are – 

· The Legislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010 (paragraph 3)

· Standard contents for “gazetting”  (paragraph 4)

· Standard contents for advertising otherwise than in the Gazette (paragraph 5)

· Meetings and resolutions (paragraph 6)

· Creditors’ and liquidation committees (paragraph 7)

· Remuneration, expenses and reporting (paragraph 8)

· Miscellaneous changes to CVA rules (paragraph 9)

· Limited disclosure (paragraph 10)

· The EC Regulation (paragraph 11)

· Electronic delivery (paragraph 12)

· Prescribed forms (paragraph 13)

· Authentication (paragraph 14)

3.
Legislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010
3.1
The Legislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010 (the LRO) was made on 6 January 2010 and will come into force on 6 April 2010.

3.2
The LRO amends the Insolvency Act 1986 so as to reduce administrative burdens and thereby permit financial savings to be passed on to creditors.  

3.3
As far as its application in Scotland is concerned, only amendments to the law covering administrations and company voluntary arrangements, i.e. those procedures reserved to the UK Parliament by the Scotland Act 1998, will apply.  None of the amendments made, in England & Wales, to liquidation (such as the abolition of annual meetings in a CVL) will apply in Scotland, where existing practice will continue.

3.4
The changes will permit remote attendance at meetings in administrations (of creditors’ and of the creditors’ committee) and CVAs and will also permit the use of websites to communicate information.  These are enabling amendments –  office-holders need not take advantage of them if they do not wish to.

3.5
The amendments will also permit things required by the Act to be in writing,  to be in electronic form (another enabling provision).

3.6  
In addition to the LRO changes, changes are also made to the rules in these areas by the amending SI.
4
Standard content for Edinburgh Gazette notices 

4.1
The amending Rules introduce “standard content” provisions (inserted by  7.21A and defined in rule 0.2(1)). These requirements are intended to ensure that all notices in the Edinburgh Gazette include the necessary information that readers of the notice may need in respect of the insolvency concerned. They are introduced in response to stakeholder representation. They are not expected to give rise to any increase in the cost of gazetting.   As with all amendments made in the Insolvency (Scotland) Amendment Rules 2010 and detailed in this commentary,  this new provision will only apply in administrations and CVAs.

4.2
These new provisions work by applying in all administration and CVA cases where notices are required to be placed in for the Edinburgh Gazette, but it does not displace additional requirements on contents contained in the Insolvency Act 1986 or the elsewhere in the Rules. In order to assist users of the Rules we have adopted a drafting style in the main body of the Rules that reminds the reader, where additional contents are to be included, that these are additional to the standard content.  Examples of this can be found in the amendments to Rules 1.30 and 2.19.

5. Standard content for advertising otherwise than in the Edinburgh Gazette

5.1
The amending Rules introduce a new requirement for  standard content for notices advertised otherwise than in the Edinburgh Gazette. These notices are discretionary on the part of the insolvency office-holder. The provisions are contained in rule 7.21B. These requirements are a ‘cut down’ version of the required minimum ‘standard content’ for gazetted notices reflecting the required minimum for these adverts and increasing the discretion available to an insolvency office-holder on contents. These requirements apply in the same way as those for gazetted notices.  

5.2.  The new advertising provisions introduce the possibility that advertisements might be contained in media other than newspapers.  It therefore becomes important to ensure that where information must be provided it must be provided in a way that is likely to lead a person needing to hear, see or read the information to be able to do so.  For that reason Rule 7.21C  is introduced.  

6
Meetings and resolutions

6.1
Provision is made for facilitating remote attendance at creditors’ meetings in a CVA (s246A Insolvency Act 1986 (inserted by the LRO) and Rules 1.14ZA, 1.16C-1.16E), in an administration (s246A Insolvency Act 1986 and Rule 2.26B, 2.35A-2.35C) and creditors’ committee meetings in an administration (Rules 2.36D, 2.36E).

6.2
 Rules on the requisite majorities in CVA meetings are being written out in full, at Rule 1.16A, rather than the current practice of using common rules in Part 7.  Additionally, rules to mirror, in their entirety, the provisions of the equivalent requisite majority rule in England & Wales (Rule 1.19 Insolvency Rules 1986  SI 1986/1925), that were not previously present in the Scottish rules, are included in new Rule 1.16A.  This is to  ensure that the approval of CVA resolutions is the same throughout Great Britain.
6.3 
Section D of Chapter 7 of Part 1 (Consideration of proposals where a moratorium obtained), is also being separated from the application of the common rules in Part 7.  Rule 1.39(1) is deleted to effect this and additional rules from Chapter 5 of Part 1 (for meetings called under section 3 Insolvency Act 1986) added to those applied by Rule 1.39(2).
6.4 
Requisite majorities for company meetings in a CVA are also written out in full at Rule 1.16B

6.5 
The court is being given the power to order that notice of a meeting be given by advertisement only in an administration.

7
Creditors’ committee
7.1
Currently, the rules on administration creditors’ committees in Scotland are codified by applying (with necessary modifications) the committee rules from Part 3 (receivership), which in turn apply the rules (with necessary modifications)  from Part 4 (liquidation).  This is awkward for users of the rules, meaning that the rules on administration creditors’ committees in Scotland are quite different from their English & Welsh counterparts and makes amending them – particularly to enable non-physical meetings of the committee – awkward. 

7.2  
With this in mind, the rules on creditors’ committee are being written out in full, in Part 2, in these amending rules (Rules 2.36 – 2.36R).  These Rules incorporate changes made in the administration committee rules in England & Wales in the Insolvency (Amendment)  Rules 2010 (SI 2010/686).
8
Remuneration, expenses and reports

8.1
Provision is made for an administrator or other qualified insolvency practitioner to be able to recover remuneration charged and expenses incurred before the formal start of the administration (Rule 2.25(1A) and 2.39C).
8.2  Rule 2.38(2) is amended by writing out the definition of ‘accounting period’ in an administration, thereby detaching administration from the definition given in Bankruptcy (Scotland) Act 1985  This is to avoid confusion following the recent amendment to that term in that Act (though this amendment did not affect  its previous application to administration).  No change of substance is made to the term itself.

8.3
When an administration exits via a paragraph 83 CVL, the outgoing administrator will no longer file his final progress report along with the conversion notice sent to the registrar of companies.  Rather, this document will need to be filed as soon as reasonably practicable after the notice has been registered by the registrar.  This is in response to stakeholder concerns that the notice was not registered expediently by the registrar after administrators sent it, which left a gap in the record of the insolvency for events that happened after the notice was sent but before it was registered.  

9 
Miscellaneous changes to CVA Rules
9.1
Rule 1.2 is being deleted, as it was thought otiose.  
9.2 
The provisions dealing with the verification of a statement of affairs have been amended to require that such statements need to be certified as correct by at least one director (current practice is to require two or more – Rule 1.5).
10
Limited disclosure

10.1
Discrepancies between the existing provisions on limiting the public disclosure of information about creditors are eliminated. Essentially, the court may order that information about creditors in statements of affairs and proposals for voluntary arrangements and administration may be omitted from what is filed at Companies House, sent to creditors generally or otherwise given wide publicity or circulation; and the grounds for omission are prejudice to the insolvency proceedings or that disclosure would be reasonably expected to lead to violence against any person.

11 
The EC Regulation

11.1
 The amending Rules include two classes of amendment relating to the EC Regulation on Insolvency Proceedings 2000 (‘the EC Regulation’).  Those in the first class relate to an application under Article 37 of the EC Regulation to convert insolvency proceedings opened as ‘primary proceedings’ into ‘secondary proceedings’.  The amendments deal specifically with the requirement for there to be an affidavit accompanying the application to the court which should include the maker’s opinion as to which winding up procedure the proceedings should be converted.  
11.2
In the first instance (which can be found in the amendment to Rule 1.46) the proceedings into which primary proceedings can be converted are listed as administration proceedings “limited to winding up”, creditors’ voluntary winding up and winding up by the court.  In a second set (to be found in the amendments to Rules 2.57 – 2.59) proceedings into which the administration may be converted are listed out as creditors’ voluntary winding up and winding up by the court.  Provision is also now made to deal with the circumstance where the order limits the purposes of an administration to a “winding up through the administration”.  This reflects the fact that the wide purpose of administration generally must be restricted before it can fall within the more limited definition of administration now found in Annex B of the EC Regulation.  

12 
Electronic delivery

12.1
One of the key facets of the modernisation reforms is to facilitate the delivery of documents electronically.  With this in mind the amending Rules make a number of provisions facilitating the sending of documents by electronic means.  The general principle found in Rules 1.1B and 2.25C is that documents may be delivered by electronic means provided that the recipient has consented and provides an electronic address.  The provisions do not apply to petitions or applications to court, evidence in support of such applications or petitions or orders of the court; nor do certain other provisions apply to the filing of notices or other documents with the court, or the submission of documents to the registrar of companies.  
12.2
  A new provision for the use of websites by office-holders occasioned by the LRO  is now found in Rules 1.1C and 2.25D.  Additionally, a new provision is made in  Rules 1.1D and 2.25E that  allows the court, where it is satisfied the expense of sending notices under 1.1C or 2.25D in specified circumstances is too onerous, to dispense with the requirement for notices to be sent on each and every occasion and instead allow the requirements to be satisfied by the sending of one notice alone to cover all circumstances.  The justification for this is to reduce costs where because of the number of persons entitled to receive a notice on each occasion, the cost is disproportionate to the benefit of sending the notices every time.  

13
Prescribed Forms  

13.1.  The procedure to be adopted in England & Wales, whereby a number of statutory forms that are sent solely to the registrar of companies are being deleted is not being repeated for Scotland.  This is because, were a similar procedure followed for Scotland, it could only be rolled out for the reserved procedures of CVA and administration.  Forms used in receivership and liquidation would be unaltered and it was felt that this would create an unwelcome internal inconsistency within the Scottish Rules.

13.2 
Two forms are being slightly amended. A minor textual amendment is being made to Form 2.25B (Scot), to reflect a change in the underlying rule, regarding the conversion of an administration to a creditors’ voluntary liquidation.  The registrar of companies’ address in Scotland is being amended on Form 2.30B (Scot), to correct an error in the Insolvency (Scotland) Amendment (No 2) Rules 2009 (SI 2009/2375).
13.3  
A new form, 2.16BZ, ‘Notice of deemed approval of proposals’ is being inserted into Schedule 5 of the Scottish Rules, to create a formal public record of the deemed approval of an administrator’s proposal when he, or she, has made a statement under paragraph 52(1)  of Schedule B1 to the Insolvency Act 1986 and where no meeting is subsequently requisitioned by creditors.

13.4
In order for the electronic provisions to work properly, there still needs to be “a fix” to deal with the submission of information which would otherwise have been submitted on a hard copy prescribed form.  Our solution to this is found in Rules 7.30A and 7.30B, which in effect allows the information which must be contained in a prescribed form to be sent electronically provided that minimum requirements are met.

14
Authentication

14.1
 The CVA and administration Rules now generally adopt the concept of “authentication of a document” rather than requiring a ‘signature’, again in order to facilitate electronic delivery.  This provision can be found in Rule 0.2(3)&(4) (and equivalents in Rules 7.30A and 7.30B for forms).  In effect the provision follows that provided for by the Companies Act 2006. For paper documents a signature is sufficient authentication.  For non-paper documents a document is sufficiently authenticated if the identity of the sender is confirmed in a manner specified by the recipient or where there is no such manner specified, if a communication contains or is accompanied by a statement of identity of the sender and the recipient has no reason to doubt the truth of that statement.  

15
Conclusion

15.1
It is hoped that stakeholders will find this commentary useful.
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