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ARTICLE 5A JOINT PRESIDENCY TEXT

M

b) for insurance of risks associated with vehicles of all types which are subject
to entry in an official or officially recognised register and to which a
distinguishing sign is attached, the country of registration;

c¢) for insurance of travel or holiday risks in insurance contracts with an
effective term of a maximum of four months, the country in which the policy
holder has undertaken the legal transactions necessary for conclusion of the
contract;

d) in all other cases, the country in which the policy holder or, if he is not
identical with the insured person, this person has his habitual residence.
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CONFLICT OF LAW RULES IN THE
INSURANCE DIRECTIVES
CONFLICT OF LAWS PROVISIONS FOR LIFE ASSURANCE

FROM DIRECTIVE 2002/83/EC AND FOR NON-LIFE
INSURANCE FROM DIRECTIVES 73/239/EEC AND 88/357/EEC

Conflict of laws provisions for life assurance from Directive 2002/83/EC - The consolidated life
assurance directive

CONTRACT LAW AND CONDITIONS OF ASSURANCE
Article 32
Law applicable

I. The law applicable to contracts relating to the activities referred to in this Directive shall be the
law of the Member State of the commitment. However, where the law of that State so allows, the
parties may choose the law of another country.

2. Where the policy holder is a natural person and has his/her habitual residence in a Member
State other than that of which he/she is a national, the parties may choose the law of the Member
State of which he/she is a national.

3. Where a State includes several territorial units, each of which has its own rules of law
concerning contractual obligations, each unit shall be considered a country for the purposes of
identifying the law applicable under this Directive.

A Member State in which various territorial units have their own rules of law concerning
contractual obligations shall not be bound to apply the provisions of this Directive to conflicts
which arise between the laws of those units.

4. Nothing in this Article shall restrict the application of the rules of the law of the forum in a
situation where they are mandatory, irrespective of the law otherwise applicable to the contract.

If the law of a Member State so stipulates, the mandatory rules of the law of the Member State of
the commitment may be applied if and in so far as, under the law of that Member State, those rules
must be applied whatever the law applicable to the contract.

5. Subject to paragraphs | to 4, the Member States shall apply to the assurance contracts referred
to in this Directive their general rules of private international law concerning contractual
obligations.

Conflict of laws provisions for non-life assurance from Directives 73/239/EEC and 88/357/EEC

Definition of “large risks” from Article 5(d) of the Directive 73/239/EEC — The first non-life
insurance directive

“d) "large risks" means:

ii(i) risks classified under classes 4, 5, 6, 7, | | and 12 of point A of the Annex;
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i(ii) risks classified under classes 14 and |5 of point A of the Annex, where the policy-holder is
engaged professionally in an industrial or commercial activity or in one of the liberal professions,
and the risks relate to such activity;

(iii) risks classified under classes 3, 8, 9, 10, 13 and 16 of point A of the Annex in so far as the
policy-holder exceeds the limits of at least two of the following three criteria:

first stage: until 31 December 1992:

balance-sheet total: 12,4 million ECU,

- net turnover: 24 million ECU,

- average number of employees during the financial year: 500.
second stage: from | January 1993:

- balance-sheet total: 6,2 million ECU,

- net turnover: 12,8 million ECU,

- average number of employees during the financial year: 250.

If the policy-holder belongs to a group of undertakings for which consolidated accounts within the
meaning of Directive 83/349/EEC (7) are drawn up, the criteria mentioned above shall be applied
on the basis of the consolidated accounts.

Each Member State may add to the category mentioned under (iii) risks insured by professional
associations, joint ventures or temporary groupings.”

Conflict of laws provisions for non-life assurance from Directive 88/357/EC - The second non-life
insurance directive

Article 7

I. The law applicable to contracts of insurance referred to by this Directive and covering risks
situated within the Member States is determined in accordance with the following provisions:

(2) Where a policy-holder has his habitual residence or central administration within the territory
of the Member State in which the risk is situated, the law applicable to the insurance contract shall
be the law of that Member State. However, where the law of that Member State so allows, the
parties may choose the law of another country.

(b) Where a policy-holder does not have his habitual residence or central administration in the
Member State in which the risk is situated, the parties to the contract of insurance may choose to
apply either the law of the Member State in which the risk is situated or the law of the country in
which the policy-holder has his habitual residence or central administration.

(c) Where a policy-holder pursues a commercial or industrial activity or a liberal profession and
where the contract covers two or more risks relating to these activities and situated in different
Member States, the freedom of choice of the law applicable to the contract shall extend to the
laws of those Member States and of the country in which the policy-holder has his habitual
residence or central administration.
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CONFLICT OF LAW RULES IN THE INSURANCE DIRECTIVES

(d) Notwithstanding subparagraphs (b) and (c), where the Member States referred to in those
subparagraphs grant greater freedom of choice of the law applicable to the contract, the parties
may take advantage of this freedom.

(e) Notwithstanding subparagraphs (a), (b) and (c), when the risks covered by the contract are
limited to events occurring in one Member State other than the Member State where the risk is
situated, as defined in Article 2 (d), the parties may always choose the law of the former State.

(f) For the risks referred to in Article 5 (d) (i) of the first Directive, the parties to the contract may
choose any law.

(g) The fact that, in the cases referred to in subparagraph (a) or (f), the parties have chosen a law
shall not, where all the other elements relevant to the situation at the time of the choice are
connected with one Member State only, prejudice the application of the mandatory rules of the
law of that Member State, which means the rules from which the law of that Member State allows
no derogation by means of a contract.

(h) The choice referred to in the preceding subparagraphs must be expressed or demonstrated
with reasonable certainty by the terms of the contract or the circumstances of the case. If this is
not so, or if no choice has been made, the contract shall be governed by the law of the country,
from amongst those considered in the relevant subparagraphs above, with which it is most closely
connected. Nevertheless, a severable part of the contract which has a closer connection with
another country, from amongst those considered in the relevant subparagraphs, may by way of
exception be governed by the law of that other country. The contract shall be rebuttably
presumed to be most closely connected with the Member State in which the risk is situated.

(i) Where a State includes several territorial units, each of which has its own rules of law
concerning contractual obligations, each unit shall be considered as a country for the purposes of
identifying the law applicable under this Directive.

A Member State in which various territorial units have their own rules of law concerning
contractual obligations shall not be bound to apply the provisions of this Directive to conflicts
which arise between the laws of those units.

2. Nothing in this Article shall restrict the application of the rules of the law of the forum in a
situation where they are mandatory, irrespective of the law otherwise applicable to the contract.

If the law of a Member State so stipulates, the mandatory rules of the law of the Member State in
which the risk is situated or of the Member State imposing the obligation to take out insurance
may be applied if and in so far as, under the law of those States, those rules must be applied
whatever the law applicable to the contract.

Where the contract covers risks situated in more than one Member State, the contract is
considered for the purposes of applying this paragraph as constituting several contracts each
relating to only one Member State.

3. Subject to the preceding paragraphs, the Member States shall apply to the insurance contracts
referred to by this Directive their general rules of private international law concerning contractual
obligations.

Article 8

I. Under the conditions set out in this Article, insurance undertakings may offer and conclude
compulsory insurance contracts in accordance with the rules of this Directive and of the first
Directive.
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2. When a Member State imposes an obligation to take out insurance, the contract shall not satisfy
that obligation unless it is in accordance with the specific provisions relating to that insurance laid
down by that Member State.

3. When, in the case of compulsory insurance, the law of the Member State in which the risk is
situated and the law of the Member State imposing the obligation to take out insurance contradict
each other, the latter shall prevail.

4. (2) Subject to subparagraphs (b) and (c) of this paragraph, the third subparagraph of Article 7 (2)
shall apply where the insurance contract provides cover in several Member States of which at least
one imposes an obligation to take out insurance.

(b) A Member State which, on the date of notification of this Directive, requires that any
undertaking established within its territory must obtain approval for the general and special
conditions of its compulsory insurance, may also, by way of derogation from Articles 9 and 18,
require such conditions to be approved in the case of any insurance undertaking offering such
cover, within its territory, under the conditions provided for in Article 12 (1).

(c) A Member State may, by way of derogation from Article 7, lay down that the law applicable to
a compulsory insurance contract is the law of the State which imposes the obligation to take out
insurance.

(d) Where a Member State imposes compulsory insurance and the insurer must notify the
competent authorities of any cessation of cover, such cessation may be invoked against injured
third parties only in the circumstances laid down in the legislation of that State.

5. (a) Each Member State shall communicate to the Commission the risks against which insurance
is compulsory under its legislation, stating:

- the specific legal provisions relating to that insurance,

- the particulars which must be given in the certificate which an insurer must issue to an insured
person where that State requires proof that the obligation to take out insurance has been
complied with. A Member State may require that those particulars include a declaration by the
insurer to the effect that the contract complies with the specific provisions relating to that

insurance.

(b) The Commission shall publish the particulars referred to in subparagraph (a) in the Official
Journal of the European Communities.

(c) A Member State shall accept, as proof that the insurance obligation has been fulfilled, a
certificate, the content of which is in conformity with the second indent of subparagraph (a).
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LIST OF CONSULTEES

e Association of British Insurers

e Financial Markets Law Committee

e City of London Law Society — Financial Law Sub-committee
e City of London Law Society — Insurance Law Sub-committee
e Lloyd’s of London

e Confederation of British Industry

e Consumers’ Association

e Practitioners and Academics
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