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1. MANAGEMENT SUMMARY

1.1 Background

1.1.1 In its Report of June 2000 entitled "Recowering the Proceeds of Crime" the
Cabinet Office Performance and Innovation Unit (PIU) studied how the UK anti-
money laundering regime might be tightened as part of the fight against serious

and organised crime. A key conclusion was the need for measures to improve
use of disclosures in helping law enforcement to attack criminal finances. In

particular, shell companies were seen as often inwlved in complex money
laundering operations, with criminds benefiting from the ease of incorporation in
the UK and the ability to keep secret the actual beneficial owners of UK

companies. It concluded that “a Regulatory Impact Assessment (RIA) should
weigh the clear law enforcement benefits of publicly registering beneficial owners

against the burden that it would place on companies, as well as the rlative
benefits of a lesser burden, e.g. making details of beneficial owners available to
law enforcement officers”.

1.1.2 In late 2000 Her Majesty’'s Treasury (“HMT”) and the Department of Trade
and Industry (‘DTI”) drafted a range of outline policy options and commissioned
this RIAfrom Compliance Chain Limited (“CCL”). The RIA covers all unlisted UK
companies because the UK Listing Authority is already listed companies and the
greaterrisk is felt to lie in unlisted com panies.

1.1.3 InJune 2001 the OECD issued a report on the misuse of corporate vehicles
which i the spearhead of intemational action in the sector. This RIA has also
been written with a view to implementing the recommendations contained in the
OECD report and ensuring that the UK is unequivocal in its fight against
international organised crime. The RIA, which identified at an early stage the
value establishing beneficial ownership in counter-terrorism, may well be of
relevance to the measures being taken by the intemational community in the
wake of the 11 September attacks in the USA.

1.1.4 The RIAis based on desk research and interviews held with a wide range
of sources in public and private sectors in the summer of 2001. It focuses on the
position under English law and, rather than following the Cabinet Office
suggested format, is structured to focus on specific detailed issues. However, a
Table of Conformity (App. 1) with the suggested formatis provided.

1.2 Base Case

1.2.1 There are a wide range of business foms in the UK half of which are
variants of the company structure. The bona fide reason for forming a company is
to gain protection from unlimited liability. Compared with other countries the UK
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offers advantage of speed price, corporate infrastructure and a good judicial
environment - See Sections 3.1 - 3.3.

1.2.2 Companies are owned by their members, who are usually their
shareholders. Defining ownership can be problematic and for the purposes of the
RIA a strict definition of ownership has been made. From the point of view of anti-
money laundering policy, control is also an important consideration, as
recognised in the existing attention paid to shadow directors. A company can be
controlled by persons who are notits owners orbenefidal owners and whose role
is not revealed by the cument ownership and control disclosure regime - See
Sections 3.4 - 3.6.

1.2.3 Details on companies, their ownership and control are held by companies
themselves, Companies House and private sector data providers. The extent of
data held is governed in the public sector by policy and in the private sector by
commercial considerations, such as the need to establish creditworthiness. Such
information can be used bya wide range of law enforcers using their respective

powers. However, data obtained under the current disclosure regime does not
easily supportinquiries into beneficial ownership, or produces information that is

incomplete and/or out of date and which may risk warning suspects they are
under investigation. There is currently no system that allows the depth of
regulatory data found in the public sector to be searched effectively and

efficiently or easily matched against data held in the private sector - See Sections
3.7 - 3.10.

1.2.4 Action on disclosure of beneficial ownership of small companies would
undedine the UK's tough stance on money laundering in the UK and

dependencies. The question of beneficial ownership is closelylinked to two of the
Financial Action Task Force's key areas of concern — trusts and the role of

professionals and other intermediaries in the establishment and management of
companies. These concems are also shared by other multilateral and private
sector bodies - See Section 3.11.

1.3 Current Proposals

1.3.1 The five cumulative options identified by HMT and DTl are set out in detalil
in Section 4 and summarised in Table 1. The three variants of Option 1 cover
imposing a duty on beneficial owners of private companies to identify themselves
and their level of interest to the company involved with various degrees of detalil
and timeliness. Option 2 extends this duty to require reports to be made on
benefidal and legal owrership from privatt and unlisted companies to
Companies House in annual returns, whilst Option 3 requires changes of legal

and beneficial ownership to be submitted to Companies House as they occur.
Option 4 looks at the creation of a searchable database on legal and benreficial

ownership and Option 5 extends this to include directorships and shadow
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directorships. The option of making such information available to the public (as
opposed to just law enforcers) is also setout. See sections 4.1 — 4.9 and Table 1.

1.4 Benefits

1.4.1 Benefits identified included not only higher recovery rates, but also other
law enforcement benefits such as better deterrence and prewvention and meeting
international freaty obligations. Private sector benefis included reduced credit
costs and higher business confidence. Important assumptions made in obtaining
such benefits included that Companies House would collect and chase, but not
validate, disdosures. In addition to a light touch regime for benign non-
disclosure, a serious arrestable offence would need to be created covering intent,
recklessness or gross negligence in assisting with laundering money - See
Section 5.1.

1.4.2 Potential beneficiaries identified include law enforcers and civil experts
engaged in recovery, law enforcers engaged in other investigations and private
sector credit reference agencies and ther clients. Direct recovery benefits would
accrue through shorter investigation times, more investigation capacity and the
ability to attempt more complex investigations with a greater chance of success.
Options that result in timely data and dlow automatic links to data held in the
private sector offer higher levels of benefits. Secondary recovery benefits would
accrue from making it harder for intermediaries (lBwyers, accountants and
company serice providers) who help criminals to continue to do so. The
proposals would also offer wider benefits to those investigating terrorism, drug
trafficking and organised crime, helping to demonsftrate the UK's intention to
prevent abuse of corporate vehides. Under the open register options industry
would also benefit from better access to credit information and less credit risk.
See Sections 5.2 — 5.6.

1.4.3 Arguments in favour of making disclosure information public centre on the
advantages gained from cross-referencing it to private sector data. Arguments
against include bona fide grounds for privacy such as the political vulnerability
experienced by Huntingdon Life Sciences. Whilst ultimately a political decision,
the advantages are thought by those interviewed to outweigh the disadvantages.
The creation of a serious arrestable offence may be compared to similar or
tougher penalties established for tipping off or faiing to report, and those
proposed under the Company Law Review for fraudulent trading. See Sections
56— 58.

1.4.4 In quantifying and attributing benefits, the analysis identifies the key factors
of providing better legal and beneficial ownership disclosure, increased personal
data detail, data timeliness, system user-friendliness and links to other data
sources. These are used to identify three orders of economy in investigation

effort estimated at 5%, 15% and 30% respectively available according to the
various option involved. These ar in tum applied to the estimated cost of just

one part of UK financial investigation activity. Further savings are identified in
additional recoveries, crime prevention and reduced business risk. Taking a strict
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view of benefits and beneficiaries result in estimated savings of £5.1 million,
£15.2 million and £30.3 million for the first second and third orders of economy
respectively. Each option is then analysed in term of which order of economy was
generated. The open register version of Options 3, 4 and 5 generate the greatest
benefits. See Sections 5.9 —5.17 and Tables 2, 3 and 4.

1.4.5 Sensitivity analysis shows the benefits would be decreased unless full
name, date of birth and post code were all required as personal identification
data, and increased if this were extended to national insurance, driving licence or
passport number. The need for a civil penally to ensure filing at Companies
House (Options 2 and abow) is also highlighted. The effects of non-compliance
are found to be greatest where wide-scale non-eporting or reporting of indistinct
data occurred. However, this extent of non-compliance is thought to be unlikely
given the compliance profile of the target group, and non-reporting would in any
case be easily detectable under Options 2 and above. Were criminals to go
abroad outside the scope of UK legislation, benefits would still accrue in temms of
quicker detemination that an operation was based offshore, the consequent

release of inwestigation assets to intensified pursuit or more rewarding duties,
and the collection of evidence on non-co-operative jurisdictions for use at a

political level. Tax considerations play an important role in decisions to site
businesses and the crime business is no exception. See Sections 5.18 — 22 and
Table 5

1.5 Costs

1.5.1 The proposals affect just under 1.5million companies. The report estimates
the number of legal shareholders at 5.25million and beneficial owners at around
125,000. However, the large majority of irms have small fixed shareholdings and
are little affected by the proposals. By analysis of the nature and number of filing
fransactions each option would generate the report identifies direct and
compliance costs for each option in respect of both open and closed register
options. As the cost are cumulative Option 1 has the lowest costs and Option 5
(Open) the highest. The closed regster costs are only slightly lower, if at all. than
the open register costs. Company House IT capital costs are assumed to be
covered by the blanket budget put aside for new systems arising from the
Company Law Review. Other potential costs identified but not calculated include
the time needed by lawyers and accountants to study the proposals. See
Sections 6.1 —-6.11 and Table 4

1.5.2 Costs are sensitive to the number of shareholders in private companies in
the UK, which is not known. Company formation agents consider the estmates
used in the report to be reasonable. Legal expenses might increase the cost to
companies and shareholders significantly, but only if the proposals were poory
drafted and explained. See Section 6.12

1.5.3 There may be small costs aiising from the need to obtain licence under the
Data Protection Act 1998. The final form of the proposal will need to be checked
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for conformity with both the DPA and the Human Rights Act 1998 to confim the
relevant exemptions do in fact apply. With regard to the protection of privacy, the
report distinguishes between the need to protect privacy and the need to
guarantee anonymity. It highlights the diemma that protecting against one threat
might necessarily create exposure to another threat. Whilst showing how it would
be possible to adoptdisclosure based onservice addresses, it concludes such a
system would cost at least £1 million p.a. and risk creating indistinct data — a
major risk to obtaining the full benefit of the proposals. The report suggests that a
much stricter system would provide better protection to a few highly vulnerable
people, cost less to operate and preserve the integrity of the proposed measures.
See 6.13 -6.14.

1.6 Alternatives

1.6.1 The report examines the option of a database containing details of legal
ownership and the fact of benefidal ownership, updated yearly. This Option is
found o be of imited value, especially with regard to criminal intelligence, having
costs similar to Option 4 but benefits closer to Option 2. The possibility of a semi-
open registeris discussed. This would enable the public policy problem of privacy
to be overcome whilst allowing public access to anonymised data via carefully
screened credit reference agencies. The effects on cost would be small and the
superiority of benefits over costs maintained in al cases.

1.7 Conclusions and Recommendations

1.7.1 The report concludes that Option 3 Open offers the best functionality and
long tem benefits at least cost. Option 5 offers the best closed register route.
Option 3 Open offers the best protection in case of wide scale non compliance,
whilst Option 5 Openiis the best ifmoneyis no object, as it creates unifies public
sector data, thereby simplifying inquiries handled and creating a back up system
in case private sector systems fail.

1.7.2 Rather than adopt a closed register route the report recommends adopting
a semi open system. If the proposals owerall are felt to be worthy but sensitive
then the minmum \able system would be Option 2 Open with the reporting
threshold possibly raised to 10%. It would only be worth taking this route if it were
intended to tighten the regime in due course. The semi open register option
should be looked at in detail before a closed register option is chosen.
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2. BACKGROUND

2.1 Legal and illegal payment flows

2.1.1 Every day, billions of payments are made and received by businesses, a
large proportion of which are companies, in the UK. The overwhelming majority
of such payments are in respect of bona fide goods and services. However, a
significant minority of transactions represent the transfer of the proceeds of crime

as the profits from illegal activities are sumeptitiously shifted from the illegal to the
legal economy. Once laundered they can be used by those who contrd them

withoutfear that the criminal origins of the funds will come to light.

2.2 PlU reportand disclosure

2.2.1 The Cabinet Office Performance and Innovation Unit (PIU) studied "the
effectiveness of pumsuing and removing criminal assets as part of the fight
against crime and particularly against serious and organised crime" and "how to
maximise effective use of such techniques"”. In its Report of June 2000 entitled
"Recowering the Proceeds of Crime" it looked (Chapter 9) at how the UK anti-

money laundering regime might be tightened, emphasising that "attacking money
laundering has been recognised internationally as key to undemining criminal

activity". A key conclusion was the need for measures to improve use of
disclosures in helping law enforcement to attack criminal finances.

2.2.2 Chapter 9 of the PIU Report noted that "almost all complex laundering
operations inwlve UK shell companies" and that the launderers’ task was made

easier by the ability to install nominee directors and keep secret the actual
benefidal owners ofthe company.

2.2.3 The PIU Report also highlighted the fact that "ease of incorporation is seen
as one of the strengths of the UK's competitive regulatory environment" and that

there were bona fide reasons why small privately held companies do not
necessarily wish details of their ownership to be made public. It also pointed out
the difficulty in some cases of attributing beneficial ownership of companies to
individuals other than trustees.

2.2.4 The PIU Report conduded that “a Regulatory Impact Assessment (RIA)
should be carried out to establish whether the clear law enforcement benefits for
financial investigation and prevention of money laundering of publidy registering

benefidal owners justifies the burden that it would place on companies”. It also
concluded that the RIA should consider the relative benefits of a lesser burden

‘e.g. that details of beneficial owners should be made available on enquiry by a
law enforcement officer”. The PIU Report did not explain, however, what was
meant by a “beneficid owner”.
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2.3 Follow up by HMT & DT

2.3.1 Her Majesty’s Treasury (“HMT”) and the Department of Trade and Industry
(‘DTI") took responsibility for the RIA and in late 2000 drafted a range of outline
policy options. They commissioned this RIA of the options from Compliance
Chain Limited (“CCL”), a leading consultancy firm specialising in the analysis of
compliance issues.

2.3.2 In line with the Terms of Reference set by HMT and DTI, this RIA does not
cover all UK companies, but only those which are unlisted. This is because, as
set outin section 3.3.10 below, the UK Listing Authority is already charged with
records of listed companies. It focuses on the abuse of corporate vehicles o hide
ownership of assets, addressing how companies may be used by criminals, and
the advantages and value offered by them to criminals. The RIA further assesses
various options relating to precisely what information on beneficial ownership
might be disclosed, by and to whom, and the optimum timing of disclosure. It also
looks at how the information disclosed can be collected, collated, analysed and
used by law enforcement and other third parties both to reduce the scale of
crimina activity and money laundering, as well as to improve the record on
confiscation of assets.

2.3.3 This RIAis a timely one in tems ofboth UK and international developments
in the reduction of crime. In the UK the Proceeds of Crime Bill is currently

undergoing passage through Pariament. comprehensive of Engish company
the Company Law Review was published in July. A radical overhaul of UK

financial market regulation is due to come into force at the end of November. On
the intemational scene the OECD has recently released an extensive report on
the Misuse of Comporate \Vehicles for lllicit Pumposes, the Financial Action Task

Force is to commence a review of its Forty Recommendations, and many
countries are stepping up their money laundering detemrence regimes.

2.3.4 Of the international initiatives, the most gemane to this RIA is the OECD
Reporton Misuse of Corporate Vehicles. In a key passage, its finding was that:

“..in order to successfully combat and prevent the misuse of comorate vehicles
for illicit pumoses, it is essential that all jurisdictions establish effective
mechanisms that enable their authorities to obtain, on a timely basis, information
on the benefidal ownership and control of comporate wehicles established in their
jurisdictions for the pumose of investigating illicit activities, fulfilling their
regqulatory/supervisory functions, and sharing such infomation with other
authorities domestically and intemationally. This requires adherence to three
fundamental objectives...:

1) bereficial ownership and control information must be maintained or be
obtainable by the authorties;

2) there mustbe proper oversight and high integrty of any system for maintaining
or obtaining beneficial ownership and control information; and

Page 10



RIA BENEFICIAL OWNERSHIP

3) nonpublic information on b eneficial ownership and controlmust be able to be
shared with other regulators/supervisors and law enforcement authorities, both
domestically and internationally....

In addition, itis desirable that policymakers in each jurisdiction consider ways to
make it possible to grant access to beneficial ownership and control information
fo agents with authority delegated by the govemment or the judiciary (such as
insolvency administrators) and financial institutions seeking beneficial ownership
and control information in order to comply with their customer identification and
due diligence requirements under anti-money laundering laws.”

2.3.5 The OECD found the mechanisms for obtaining such beneficial owrership
and control information fall into three categories, namely:

1) up front disclosure to the authorities

2) disclosure byintermediaries involved in the formation and management of
corporate vehicles

3) use of an investigative system

2.3.6 The OECD also highlighted the role of information sharing. Member States
can tailor the above three mechanisms (or a combination of them) as they see fit,
provided the solution complies with the three objectives setout in section 2.3.4

above. The OECD did not, however, differentiate the value of such information as
between intelligence, investigation and evidential purposes.

2.3.7 This RIA refers to the position under Endish law. The positon under the
laws pertaining to Scotland and to Northern Ireland will in most respects be the

same or fairlysimilar, but any differences are not covered here. As the title to this
Report suggests, and as required by HMT and DT, it focuses on benreficial

ownership, though issues relating to control are covered in sections 3.5 and 3.6
below.

2.3.8 Lastly, due to the complexity and range of the issues involved and the
specific requiremens of HMT and DTI, this RIA does not follow the Cabinet

Office suggested format for RIAs. A Table of Confomity (App. 1) shows where

issues usuallytreated separately under various RIA standards are covered in this
text.
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3. BASE CASE

3.1 Types of businesses and companies
3.1.1 Businesses in England and Wales may take a number of forms:

e unincomporated association

e unlimited company

e public imited company

* public limited listed company

e private limited company

» private limited listed company

* company limited by guarantee without share capital
 company limited by guarantee withshare capital
« company formed by Royal Charter

» company formed by letters patent

» company formed by Act of Parliament

e overseas company

e partnership

e limited partnership

* limited liabilitypartnership

» European Economic Interest Grouping

« friendlysociety

* industrial society

e provident society

* sole trader

3.1.2 Of these, the principad forms are unincomorated businesses, partnerships
and public and private limited companies. Companies may also be formed in
Scotland and overseas companies may also register a presence as a branch, or
a place of business (its residence for tax purposes maywell be different).

3.1.3 Friendly, industrial and provident societies have a separate registry
administered by the Registrar of Friendly Societies and are outside the scope of
this RIA, as are companies formed by Act of Parliament, charter and letters
patent.

3.1.4 Companies are different from individuals and sok traders in that they have
separate legd personality. Companies do not have to limit the liability of their
members towards creditors (S1(2)(c) CA 1985) but almost all do so, either by
share or guarantee. There are roughly 1.5 million companies currently registered
in the UK. They fall into two principal types of company, public and prvate. A
public company may offer its shares to the public. It may also be quoted on a
stock exchange or securities market, but does not have to be: of the 12,000
public companies registered in UK, only 2,200 are quoted on the London Stock
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Exchange. Certain private companies may have their shares publicly traded (e.g.
on AlMor Ofex).

3.1.5 A public company must have two directors and a suitably qualified
secretary. A private company may have just one member and one shareholder
(S1(3A) CA1985), but at least two people must be inwlved in running it, one of
whom must be the company secretary, and the other a director. As seen from the
above figures, nearlyall companies are private companies.

3.1.6 Unlimited companies can be formed with or without shares. Companies
limited by guarantee do not nomaly hawe a share capital (since 22" December
1980 a company cannot be formed which is both limited by guarantee and has a
share capital). Companies limited by guarantee are small in number and are
usually formed by operators of clubs and associations for charitable, social or
non-profit making purposes. In the event of liquidation, the members of such a
company pay whatever sum they have guaranteed to pay (usually £1). Such
companies are not the main focus of this RIA.

3.1.7 Unlimited companies are also rare since the liability of the shareholders is
unlimited and thus defeats the usual pumpose of incorporation. However, as they
have unlimited liability they can reduce their share capital in any way, much
easier than limited companies can. Unlimited companies are sometimes formed
for sporting events. Again, such companies are notthemain focus of this Report.

3.1.8 Businesses may establish themselves as sole traders, but do not have
separate legal personality or limited liability.

3.1.9 Lawyers, accountants and architects all traditionally use partnerships, but
recently such professionals are moving towards usage of Limited Liability

Partnerships. Partners are jointly and severally liable for the debts of the
partnership, though procedural rules allow partnerships to sue and be sued in the
name of the partnership. Limited Partnerships under the Limited Partnership Act

1907 are relatively rare, as are European Economic Interest Groupings (EEIGs),
fraditionally used by assodations of professional fims as they are taxed on a

flow-through basis.

3.2 Reasons for company formation

3.2.1 The orignal intention in allowing the creation of companies was to afford
some measure of protection to entrepreneurs. Up until then UK industry
depended on entrepreneurs risking the whole of their assets with no protection at
all.

3.2.2 The ealiest commercial corporations were chartered companies whose
members traded with their own stock, subject to the regulations of the company.

These regulated companies were later replaced by “joint stock companies”
whose shares were freely ransferable by any one of their members without the
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consent of all the members. From the 18" century onwards, the promoters of
undertakings such as turnpike roads or canals obtained incorporation by private
Acts of Parliament, usually because they needed authorty to acquire land.
Statutory incorporaton became more common in the 19" century with the
development of railways and private gas, electricity and waterundertakings. Both
chartered and statutory incorporation however, were very slow and expensive
and many unincorporated companies sprang up outside these restrictions. It
became necessary for the Board of Trade to institute a method of incorporation
which was easily available and which atthe same time allowed the public some
measure of protection by regulation. This resulted in the method of incorporation
by registration. Nowadays nearly all commercial companies are registered
companies.

3.2.3 Companies formed by Royal Charter, letters patent or Act of Parliament do
not appear on the register of companies, although the Companies Act 1948
made provision for them to register if they so choose. The only chartered
company records which are held in the Public Records Office are those of the

various colonial chartered companies. There remain approximately 400 active
incorporated companies which were created by Charter, which consist mainly of

worthy institutions such as universities and guilds. There is no consolidated
record of companies created by Act of Parliament, butitis believed that there are
few of them left, though some of them are powerful companies. Some have gone

through a number of forms of incorporation (e.g. Royal Bank of Scotland,
founded by Royal Charter in 1727, before being merged by private Act of

Parliament and then becoming a plc).

3.2.4 The creation of the joint stock company allowed entrepreneurs to invest a

certain amount of their capital with lesser risk, the effect on the UK economy
being dramatic, with some commentators ascribing the development of an

industral economy in the UK to this rason alone. The key reason for the
formation of a company is still the protection from unlimited liability that the
corporate veil allows shareholders. Those in the position of directors are charged

with the running of the company and the protection of shareholder value, and
nowadays hawe rathermore risk and obligation as discussed below.

3.3 Reasons for choosing company formation in the UK

3.3.1 Company formation n the UK is now a smooth and efficent process.
Indeed it has become a key attraction to establshment in the UK (as recognised
in the PIU Report), coupled with the fact that the process of law in the UK isseen
as relatively fair and efficient by global standards. For example, itis estimated
that over 40% of the world’s commercial contracts are governed by English law.

3.3.2 Companies in the UK may be formed on a “tailor-made” basis or “off the
shelf’, the majority of UK companies being formed on the latter basis. If the

entrepreneur has all the requisite details to hand to enable the company to be
formed, the established company can be handed to him in under 24 hours at a
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cost of £1000 or less (see below). This isseen as a major atiraction to establish
business in the UK.

3.3.3 Formation of corporate vehicles in other countries is often slower and more
expensive. Some “offshore” jurisdictions allow the fomation of companies at a
cheaper rate (see Appendix 2 for a comparative table of company formation fees
in certan key and popular jurisdictions). Others offer more “protection” for
entrepreneurs by offering for example greater confidentiality, through swingeing
secrecy laws, the use of bearer shares, and the use of “international business
companies”. The latter, though registered in the jurisdiction concerned, are not
allowed to camry on business there. This s in stark contrast to financial institutions
across the EU which are required to locate their registered office in the same
country as their principal place of business pursuant to the EU “BCCI” Directive
(95/26EC). In relation to al companies, the test of EU personality is a two stage
test — the first stage being formation under the bws ofan EU Member State, the
second stage being one of registered office, seat, or principal place of business,
(depending on the Member State concemed) being within a Member State.

3.3.4 An entrepreneur is not obliged to use a UK corporate vehicle in order to do
business in the UK, and can use a vehicle established anywhere in the world. If
he maintains a place of business in the UK, then he is required to regster a
branch of an “oversea” (as defined in the Companies Act 1985) company with

Companies House. If he merely carries on business on a cross-border services
basis, then no such registration is required, and the entrepreneur is bound only

by the reporting obligations of the home state.

3.3.5 There may, however, be other requirements for registration depending on

the type of business carried on (e.g. registration with the Financial Services
Authority). In general, in order to carry on business in the UK a business will be

required to comply with laws on a wide variety of matters from data protection
and advertising, to health and safety. Generally speaking, the requirements
appliedin the UK do not have extraterritorial effect, i.e. the obligations applicable
to business carried on in the UK do not necessarily apply in other countries.

3.3.6 Virtually anyone may establish a company, either by direct application to
Companies House, or by going through an intermediary such as a company
formation agent, lawyer, accountant or other advisor. The majority of businesses
choose the latter route. Up to 10% of current company formations via formation
agents are thought to involwe foreign interests.

3.3.7 The advantages of going through a company formation agent or other
intermediary are that they have familiarity with the process, can assist in awiding
pitfalls for the unwary, and can often offer other related services such as
provision of a registered office, company secretary, directors, officers and
nominee shareholders, establishment of bank accounts, provision of fax and mail
forwarding senices, E mail addresses, telephone answering services, etc.
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3.3.8 The cost of establishing a company directy by going to Com panies House
comprises the registration fee of £20 (£80 if same day registration is required)
plus postage, stationery and time. The applicant would also have to file a
memorandum and articles of association, which it would either have to draftitself,
or use a standard set. A standard set usually costs around £20. Completing the
same process using a company fomation agent would cost around £125 — £295.

Completing the same process using a lawyer or accountant would usually cost
£300 - £1,000.

3.3.9 Compared with fooming a companyin other countries, therefore, the UK has
the advantage of speed, price, corporate infrastructure services and a good
business and judicial environment. There may well be tax implications and
indeed, access to the UK tax regime may be a prme consideraton in
establishing a UK companyin the first place.

3.3.10 As mentioned in section 2.3.2 above, the key focus of this RIA is on the
private limited company as this is where the greater risk is felt to lie. Hitherto,

crimina organisations have not been found to use other more arcane forms of
business (such as some of those mentioned above) since they would be

conspiaious. Accordingly, they and the question of hamonising disdosure
across the various forms ofbusiness are not discussed in detail in this Report
3.3.11

3.4 Ownership of companies

3.4.1 Under English law the owners of a company are its members, usually its
shareholders. The legal owner of a share is either the registered shareholder, or
the bearer of a related share warrant. Legal owners can be legal or natural
persons and shares may be jointlyowned.

3.4.2 Byissuing a share certificate showing a named person as entied to certain
shares, a company represents that he is so entitled, and if anyone deals with him
in reliance on the certificate and suffers a detriment, the company may not deny
the truth of its representation. The falsity of a share certificate does not of itself
give rise to a cause of action unless the drectors issued it knowingly or
carelessly.

3.4.3 Where the legal owner of a share holds that share under a contractual
agreement with and on behalf of, another person, then the legal owner is often
referred to as a "nominee sharehdder".

3.4.4 The legal owner of a share in a company may therefore not necessarily be
the benreficial or equitable (i.e. real) owner of the shares. The definition of a
member of a company under the Companies Act 1985 is entirely concerned with

the legal ownrer of a share, that is, the person appearing on the register. The
legal and beneficial ownership of shares is, however, frequently separated, both

because shares are a common form of investment for trustees and because it is
often commercially convenient for shares to be held by a frustee or nominee.

Page 16



RIA BENEFICIAL OWNERSHIP

Currently, beneficial owners have no special status in relation to companies. A
company is not bound by, nor compelled to recognise, any interest in a share
other than an absolute right to the whole share vested in the registered holder,
even where the company has notice of some other interest.

3.4.5 English law defines an owner as “the person who enjoys or who is entitled
to the benefit of property”, and a “benefidal owner” as “a person who holds oris
entitled to a beneficial or equitable interest in property, such a person for whose
benefita trustis created”. Thus a beneficial or equitable owner may own some,
the mgority or all of the shares in a company by means of a formal or informal
agreement with the legal owner or owners, which may be in the form of an
individual, a trust, oranother company.

3.4.6 There is no definition of “beneficial owner” in the Companies Acts. SS 203 -
205 Companies Act 1985 create a “wider” definition of notifiable or disclosable
interest (which some would consider to be a “benefidal interest") in relation to
public companies, and Schedule 2 to the Companies Act 1985 contains an

interpretation of references to “beneficial interest” included in certain sections of,
and schedules to, the Act. This schedule is complex, but as it adds little to the

discussion here, it is omitted, though parts of it would be of use to the
parliamentary draftsman in defining a “beneficial owner”’. S444(2) contains a
definition of a person deemed to have an interest in shares, which may also
assist the draftsman’s purpose.

3.4.7 In the event of the proposds set out in this RIA being implemented, this
definition of beneficial interest might hawe to be reinterpreted to conform to the
narrower definition of real owner used (@fter discussions with HMT/DTI) in this
RIA.

3.5 Control of companies

Concepts of control

3.5.1 The concept of control of a company is an interesting one, as for some of
those we interviewed in the course of this RIA this is the key issue at stake,
rather than a strict focus on who the beneficid owner of the company may be.
Thus the controllers may in actual fact be shareholders, beneficial shareholders,
directors, shadow directors, creditors, orsome third party behind the scenes who
is controlling the company by blackmail, extortion, coercion or some other
means. Those behind criminal activities have used all such positions to control
businesses.

3.5.2 Recovering the proceeds of crime will necessitate an examination of those
controling the criminal activity, and esftablishing a link between them and the

crimina assek. However, as this RIA mainly concerns small private companies,
as requested, the narrower definition is examined here, as stated above.

Levels of Control
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3.5.3 The issue of control also occurs in related areas. For examplk, the
Financial Senices Authority tries to establish who is behind a finandal institution
and whether they are fit and proper to be authorised to act as a controller of a
financial institution in the UK, when deciding whether or not to authorise that
financial institution. It also requires to be provided with information as to changes
in controllers so as to decide upon the continuing authorisation of the financial
institution. It is therefore useful to set out the controller test as used by the UK
financial sector regulators:

“Contrdlermeans:
(a) in relaton to abody comorate:

(i) a person, who alone or with any associate or associates...has a direct
or indirectholding in the body corporate which represents 10% or more
of the capital or of the voting rights; and

(i)  any person who has a direct or indirect holding in the body comorate

which makes it possible to exercise a significant influence over the
management of the body comorate; and

(b) in relation to an unincomorated association:

(i) any person in accordance with whose directions or instructions the
officers of the association are accustomed to act (but disregarding

advice given in a professional capacity);
(i)  any person who is entited to exercise, or control the exercise of, 10%
or more of the voting power atany general meeting of the association;

and
(iii)  anyperson who has a direct orindirect holding in the association which

makes it possible to exerdse a significant influence over the
management of the association.”

3.5.4 Other areas of English law define the concept of “control” differently. For
example, the City Code on Take-overs and Mergers defines the concept as

“Control means a holding, or aggregate holdings, of shares carrying 30 per cent
or more of the voting rights ..of a company, irrespective of whether the holding or
holdings gives de facto control”.

3.5.5The Income and Corporaton Taxes Act 1988 (S840) states “for the
purposes of, and subject to, the provisions of the Tax Acts which apply this
section, “control”, in relation to a body corporate, means “the power of a person
fo secure:

a. by means of the holding of shares or the possession of voting
power in or in relation to that or any otherbody corporate; or

b. by virtue of any powers conferred by the articles of association or
other document regulating that or any other b ody comorate,

Page 18



RIA BENEFICIAL OWNERSHIP

that the affairs of the first-mentioned body corporate are conducted in
accordance with the wishes of that person and, in relation to a partnership,
means the rightto a share ofmore than one half of the assets, or more than
one half of the income of, the partnership”

3.5.6 With regard to the cumrrent RIA the options are to require the reporting of the
fact, degree or precise amount of, or changes in, beneficial interest. The terms of
reference hawe followed percentage holdings rather than the fact of ownership
with regard to both thresholds and intervals, for the sake of consistency with
monitoring public companies. It should be bome in mind that these levels were
geared towards the regulation of the take-over of larger companies with a wider
shareholder structure than the companies involved here. Under alternatives the
option of monitoring the simple fact of beneficial ownership is also reviewed.

Directors secretanies and sharehokers
3.5.7 Directors are responsible for the management of a company for the benefit

of the shareholders, but do not have authority to commit the company to any
contract unless acting as a board or individually under powers delegated by the
company or the Board. Under such circumstances directors can do anything
subject to the limitations of the law, the company's memorandum and articles,
and provided itis in the company's best interests.

3.5.8 The law currently states that all companies musthave company secretaries
but does not specify their duties. The following list (which is not exhaustive)
includes both those duties which are legal obligations of the company and those
resulting from best practice according to the Institute of Chartered Secretaries
and Administrators:

* board meetings (ensuring the smooth operation of the companys formal
decision making and reporting machinery through organising meetings,
formulating agendas, information management, minutes, etc.)

e shareholder AGMs, EGMs and communications (circulars, dividends,
documentation concerning shares generally, such as share transfers, and
notices of meetings, annual report)

* ensuring compliance with the company's Memorandum and Articles

« maintenance of the statutory registers (shareholders, mortgages and
charges, directors and secretary, directors’ interests, efc.)

» filing ofstatutory returns at Companies House (annud retums, report and
accounts, amendments to ncorporation documents, returns of allotments,
notices relating to officers and auditors, change of registered office,
Companies Actresolutions)

» share administration (managing and supervising the register of members,
share transfer matters generdly, requests for information from
shareholders, issue of share certificates, notice of allotments, employee
share option schemes, share capital restructuring)
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» shareholder monitoring (stake building, “making appropriate enquires of
members as to the beneficid ownership of holdings”)

* corporate governance

* maintaning communication links between shareholders and the board and
non-executive directors

» making documents required by law available forinspection bythird parties

* managing the security of the company seal, share certificates and stock
transfer forms

» administering the registered office

e ensuring corporate identity requirements are complied with

e administration of subsidiaries, liaison with the holding company,
maintaining records of group structure

e general compliance

3.5.9 The ftraditional functions of company secretaries are important when it
comes to regulation on disclosure of beneficial ownership, not least as the
Company Law Review has recommended that, in respect of private companies,
the mandatoryappointmentof a companysecretary should be abandoned.

3.5.10 This is because at present a company secretary of a private company &
not required to have appropriate qualifications or experience. In practice, except
in the case of sole director companies, directors usually carry out the mole of
company secretary, or contract out this role to extemal advisors, or appoint a
family member to fill the position. Accordingly itis felt that the current requirement
imposes a burden to very little effect, and that the market should make the
decision to use a company secretary, notthe law.

3.5.11 However, the recommendation to abandon the mandatory appointment of
a company secretary would not remove the obligation on the company to carry
out the functions that a company secretary nomally carries out, but it would
provide greater flexibility to companies in their internal administrative
arrangements. Private companies could then appoint a company secretary to
carry out those functions that are ascribed to either a director or company
secretary in the Act, or performed by the company secretary as a matter of
practice. When appointed, the company secretary will be able to carry out these
functions with the full authority thathe has under the current law.

3.5.12 For the purposes of this RIA, the key point is that if the requirement to
have a company secretary is indeed abolished, directors may become more
closely involved with processing declarations of benefidal ownership and
reporting the same to Companies House.
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Shareholders

3.5.13 Depending on the size of their shareholding, and whether or not they are
company employees, shareholders, the legal owners of a company, can
influence its actions by:

» acting as officers or employees

* informal dialogue with the officers of the company
» formal resolutions passed atshareholders'meetings.

3.5.14 By contrast, beneficial owners may have agreements with the legal
owners and/or officers of the company, whereby the company is run either on a

discretionary or non-discretionary basis by the legal owners and/or officers with
any profits flowing back to the real owner. Directors in such cases are sometimes
called "nominee directors".

3.5.15 However, where beneficial owners are in a positon to influence a
company's operations then they themselves may become "shadow directors".
The Companies Act defines a shadow director as a person in accordana with
whose directions or instructions the directors of a company are accustomed to
act (S741(2) CA85, S22(5) CDDASG).

3.6 Disclosure of ownership and control

Ownership

3.6.1 With company status comes the duty for a company to disclose certain
information. Routine disclosure of infoomation on ownership and control of
companies is governed principally by the Companies Act 1985 and subordinate
legislation (such as the Companies (Regsters and Other Records) Regulations
1985, Sl 1985/724). The Act sets out the infomation that companies and their
officers must provide on themselves, their shareholders and the company's
financial situation. This is done principally by means of company registers and
company submissions to Companies House.

3.6.2 Allotment of shares must be notified to Companies House within one month
(S88(2)). Under Section 352(1) these details must be entered into the register

that every company is required to maintain (Register of Members) giving details
of each member's name, address and the date of theirbecoming orceasing to be
a member and the class ofshare held. The fact that a share certificate must be
complete and ready for delivery within two months (S185 (1)) in effect creates a
ime limit.

Transfers and changes

3.6.3 Every company must complete and have ready for delivery the certificates
of all shares within two months after the shares have been allotted, or from the
date on which the transfer of such shares is lodged with the company (unless the

conditions of issue of the shares provide otherwise). This requirement does not
apply in the case of a transfer to any persons where, by \rtue of regulations
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under section 3 of the Stock Transfer Act 1982, they are not entitled to a
certificate or other document of, or evidencing, title in respect of the securities
transferred (regulation 25 Table A1985 -2000 and SS183, 185 & 352). Transfers
of shares are not registered as they occur at Companies House but the next
annual return must contain a list of members at the retum date. Section 352(6)
allows for the deletion of fomermembers 20 years after a person ceases o be a
member.

3.6.4 Before proceeding with any transfer of shares, the company secretary will
have to check the Articles of Association. The transfer of legal title to shares can
only be effected in writing and a stock transfer form is usually used for this
purpose (unless an exemption applies). The transferor must complete and sign
the stock transfer fom. If the shares being transferred are nil or partly paid, the
fransferee will also need to sign the stock transfer form. The full procedure for
transferring shares is set out in Appendix2.

3.6.5 If shareholders change their addrsses, then they inform the company

secretary or registrar as appropriate and the company secretary amends the
details.

Register of Members
3.6.6 The Regster of Members must be kept at the offices of the company or at

another address in the UKregistered with Companies House. It must be open to
public inspection, though it may be closed for up to 30 days per annum. Except

for companies with registered offices in Scotland, no notice of any trust over
shares can be registered. The register of members is prima facie evidence of any
matters which are directed or authorised to be inserted into it. The details
required are:

* name

* address

» date ofregistration

» date ofcessation of membership

* type, class and number of shares held
e amount paid

* amount and class ofstock held

* class to whichmember belongs

3.6.7 The details of the companys shareholders need to be up to date so that
any notices for general meetings and dividends are sent to the correct address.

3.6.8 Companies are also required to submit to Companies House an Annual
Return (Form 363a/363s), by reference to a yearly date (‘legal return date”)
specific to each company. Form 363a requires a full list to besent to Companies
House with every third return, with changes notified annually. The turn-around
(Shuttle) version of this foom (Form 363s) contains the name and address of
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shareholders already notified as at the legal retum date, and provides space to
record the name and address of any persons who became or ceased to be
members overthe intervening year.

3.6.9 A pre-shuttle version of this procedure also exists with companies
submiting details annually and receiving a list of shareholders for confimation
every three years. Companies with many sharholders ("Buk List' companies)
submit data annually, often on CD-ROM, using a different system. However,
these are almaost exclusivelylisted companies.

3.6.10 Information on certain private share transfers i also submitted to Inland
Revenue on Stock Transfer Forms, if they attract stamp duty, of which just over
half a million were submitted last year.

Public Companies
3.6.11 Part VI Companies Act 1985 requires persons with an interest (i.e. legal
and beneficial owners) in the unrestricted voting shares of a public company to

disclose such interest to the company within two days of it crossing a specified
threshold of the company's issued share capital. The starting threshold is usually

3% and disclosure must also be made at 1% intervak abowe this level. Certain
less material interests (e.g. interests held by bona fide investment vehicles) must
only report above the 10% level. Companies must keep a register of disclosures
received.

3.6.12 Section 212 of the Companies Act also gives a public company the power
to investigate the ownership of its shares. Companies do this by sending a
written notice ("S212 Notice") to any person or company whom they have

reasonable cause tobeliewe has, or had, an interest (i.e. owns, controls or has
certain rights over shares") in their relevant share capital at some time in the

three years immediately preceding the issue of the notice.

3.6.13 The recipient of the notice i thenrequired to inform the company making

the enquiry whether they have or had such an interest, and to give details. The
recipient may also be required to inform the company of anyone else whom they

know to have or to have had, an interest in the shares in question.

Disclosure of Control

3.6.14 Acompany's initial directors and secretary are recorded on Form 10 and
submitted upon application for registration of the company. Form 12 operates as
a statutory declaration and must therefore be swom in front of a solicitor, or
completed and signed by one. A solicitormay be therefore be seen as acting as
a gatekeeper. The S288 series of foms allows for subsequent adding, amending
and deleting of details of company directors and secretaries. The detaik of a
shadow director or de facto director must be notified as per S741(2) CA 1985 in
the same way as any other company officer. S723(B-F) CA 1985 & S45 Criminal
Justice and Police Act (CJPA) 2001 provide for confidentiality of such data to be
granted to directors and secretaries where such disclosure might put their
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persons or property in jeopardy. Regulations under S45 CJPA 2001 are in the
process of beng drafted.

3.6.15 Acompany must keep a register of directors (including shadow directors)
and companysecretaries available for public inspection (S288(1) CA1985).

Enforcement

3.6.16 All companies must deliver an annual return to the Registrar each year.
Company directors are personally responsible for ensuring that they are
delivered on time. Failure to deliver statutory information is a criminal offence.
The consequences can be that directors risk a criminal record and a fine. The
company can be struck off for persistent failure. Failure to deliver on time may
also be a conduct matter to which the court mayhave regard under the Company
Directors Disqualification Act 1986.

3.6.17 This duty is difficult to evade as Companies House tracks both Annual
Returns and annual accounts and can identify non-complianae within a few days.

Annual Return compliance is believed to be around 90-95%. In 1990-00 the DTI
brought 683 prosecutions under S365(3) for failure to deliver annual retums. 360

convictions were obtained and 29 cases adjoumed. The conviction rate ower the
last five years has ranged between 27% and 50%. The majority of charges where
convictions were not obtaned were as a result of the annual returns and
accounts being filed and the prosecutions not being proceeded with.

3.6.18 As company registers of members and directors are so rarely checked, it
is not known how well they are kept, and the obligaton is easy to avoid. It is
generally thought that the requirement to keep registers up-to-date is not

observed, especially among companies established direcly with Companies
House. Where a company is formed via an intermediary or agent, registers of

members and directors may be provided as part of the senice, as is alko the
case with company secretarial software packages. Companies House and the
DTI will investigate complaints concerning refusal of inspection of the members’

or directors’ registers under the Companies Act (S288 and S354). There were no
prosecutions in 1999-2000. The number of complaints made about members’ or

directors’ registers is not published, butis held by Companies House.

3.6.19 Changes in company secretaries and directors and their details must be
notified within 14 days under S288 CA. This not believed to be rigidly enforced,
but non-compliance is highlighted each year by differences between the Fom
363 details and the reality. In such cases companies often file the relevant S288
series form to regularise the position.

3.7 Public and private records

Companies House

3.7.1 Annual accounts and Annual Retums (with shareholder details) for all
registered companies are openly available from Companies House upon
payment of the relevant fee. Those who have set up an account can obtain this
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information in hard copy foorm or immediately by ondine inquiry. This includes
many law enforcement units. Certain basic infomation about a company, but not
its directors orshareholders, is available over the internet for free.

3.7.2 Companies House also maintains a register of individuals disqualified under
the Company Directors Disqualification Act 1986, including their full name and
address, as well as the period of, and reason for, disqualification. This
inform ation is available free of charge.

Private systems

3.7.3 In addition to official data held by Companies House, a number of company
information services and private credt reference agencies hold data on
companies often based on extracts from Companies House records backed up
by their own research. These databases include shareholder details, usually the
ten top shareholders of lager unisted public and private companies, and can
operate as relational databases as opposed to the comporate registry maintained
by Companies House. This means that details on shareholders can be obtained

without knowing the name of the company, merely inputting the name of the
suspected shareholder will produce detais of actual shareholdings of that person

and of persons with similar names. For example, one such firm, Dun & Bradstreet
produces a CD ROM called DASH — Directors and Shareholders which contains
such infformation.

3.7.4 An important point about such companies is that they collect information on
a wide range of issues on an intemational basis. Thus, Dun & Bradstreet bases
its products and services on a global database of reputedly over 64 million
companies worldwide. Its services, which indude debt collection and credit
reports, usually include infoormation on the principals behind the business.

3.7.5 Another important feature is the fact that such databases are frequently
updated. Thus Experian, a subsidiary of the GUS group and reputedly the UK’s
largest credit reference agency, makes over 20 billion updates each year to

consumer credit files. The importance of such companies in credit making
decisions is evidenced by Experian's claim to facilitate lending to customers

equivalent to 20% of GDP in certain countries.

3.7.6 Data is held about all UK limited companies, including full financials, credit
information and document images, all UK directorships, past and present, details
of over 2.2 milion UK non-imited businesses, county court judgements, payment
frend information, credit ratings and risk scores, as well as on companies trading
overseas. This is one of the largest and most detailed database of limited and
non-limited companies in the UK.

3.7.7 In addition to business information companies, there are also a number of
registrar companies, mostly operated by the main UK clearing banks, though
independents such as computershare.com existtoo. They hdd a large amount of
information on shareholders and shareholdings, principally on listed companies,
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but also on unlisted companies. In a number of cases, information held by them
may help to identify individuals who are believed to be associated with a
company, e.g. as a signatory on cheques or letters, or as a shareholder. Such
information may also be accessed on a relational as opposed to a registry basis.

3.7.8 Data services are often referenced by law enforcers and regulators as a
standard procedure, should they know of their existence and hawe the budget
and political will to use the data. They are ako used extensively by financial
institutions and others acting under an obligation to “Know Your Customer” for
the purposes of compliance with Financial Senices Act 1986, money laundering
requirements pursuant to the Money Laundering Regulations 1993, as well as
credit control.

3.8 Obtaining information using investigative powers

DTl

3.8.1 Under the Companies Act 1985, the Secretary of State for Trade and
Industry has various powers to scrutinse both ownership and control of a
company including:

* (S442) to establsh company membership and investigate arrangements and
understandings which though non-legally binding are or were likely to be
observed and relevant to the investigation. This the appointment of
inspectors to investigate and report on com pany membership.

* (S444)torequire any person to provide infoormation they have ormay be able
to obtain on past and present interests in a company's shares. This power
does not require the appointment of inspectors.

* (S$S431 and 432) where there is a request by the company itself or a number
of its members, a court order or suspicion of fraud, the Secretary of State
may (S431) or shall (S432— subject to certain conditions being met) appoint
inspectors to investigate and report on the affairs of the company.

* (S447) to obtain production of company records, and in case of non-
compliance or risk of destruction, to search and seize the same.

3.8.2 Under 3445 shares in suspect companies may be subject to issue and
frading restrictions and rights and payments arising from the shares may be
frozen, whilst S446 allows investigation of dealings by directors and their families.
These powers mightbe of secondary use in an nquiryinto beneficid ownership.

3.8.3 SS82-84 of the Companies Act 1989 also give the Secretary of State wide
powers for the pumpose of assisting an overseas regulatory authority which has
requested assistance in connection with enquires being carried on by it or on its
behalf, subject to HM Treasury's confimation that the application is from a valid
authority. Such powers can also be used to lookinto beneficial ownership.

The Serious Fraud Office
3.8.4 The Serious Fraud Office has extremely broad statutory powers under S2
of the Criminal Justice Act 1987 to obtain information and documents for the
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purposes of an investigation into serious or complex fraud. These powers are
exercised by written notice issued by staff designated by the director in any case
where there appears there is good reason to do so for the purposes of
investigating the affairs (or any aspect ofthe affairs) ofany person.

National Criminal intelligence Servce (NCIS)

3.8.5 The Economic Crime Unit at NCIS is the central unit responsible for
receiving, analysing and disseminating financial disdosures relating to money
laundering to law enforcement authorities for investigation. It has an
establishment of 60. It is not vested under the Police Act 1997 with any special
powers over and above those possessed by its officers in the nomal course of
events.

National and Regional Crime Squads

3.8.6 The National Crime Squad (NCS) deals with serious crime and has 3
branches, each with a Financial Investigation Unit (FIU). They handle many of
the disdosures made to NCIS. NCS is not vested under the Police Act 1997 with

any special powers over and abowe those possessed by its officers in the nomal
course of events.

Police Forces and Constab ularies
3.8.7 There are 53 police forces or constabularies in the UK. This figure does not

include non-geographic forces such as MOD Police, nor does it include those
forces in the Channel Islands or Isle of Man, nor does it include other bodies

having a law enforcement function, such as NCIS, NCS, etc.). Under Association
of Chief Police Officers (ACPO) arangements, each of them has a unit to handle
NCIS money laundering disclosures. Such units operate mainly under powers set

out in the Police and Crminal Evidence Act 1984, which enable those
investigating a crime or suspected crime to obtain information from companies

they suspect of involvement in illegal activities and from those it has dealings
with, such as banks and suppliers.

3.8.8 Orders under the Police and Criminal Evidence Act require financial
institutions to disclose the information requested to the requesting enforcement

authorities within seven days (this time period may in certain circumstances be
extended to 14 days). The application for the order is made ex parte, i.e. in such
a mannrer that the person to whom the order relates should not know who has
made the request. Explanation Orders require the financial instituton to explain
the transaction to the enforcement authorities. General Bank Circulars require
banks to disclose information (in a broader sense than that set out above) under
the Terrorism Act 2000. This procedure needs the authorisation of a police
superintendent or above.

3.8.9 Police forces also rely on S29 Data Protection Act 1998, Memoranda of
Understanding with regulators and human intelligence sources.

Financal Services Authority
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3.8.10 Where a business is regulated by the FSA, information on beneficial
ownership, control or corporate structure material caan be provided from the
authorisation, supenision and intelligence areas of the Finandal Services
Authority. This information s acquired as part of the applicaton process for firms
requiring authorisation or entering into a regulatory environment and whenever a
“change of controller" (or controlling share) in a regulated firm occurs.

3.8.11 The FSA may also nvestigate the beneficial ownership of any regulated
business, and unreguated business which appears to be operating ilegallywithin
the UK, when investigating any actual, potential or suspected fransgression
within its area of responsibility. These powers may also be used to assist an
investigation by an overseas regulatory authority.

Customs and Excise
3.8.12 HM Customs & Excise exercises similar powers to trace beneficial
ownership. It works to the Drugs Trafficking Act 1994, the Criminal Justice Act
1988, the Customs and Excise Management Act 1979, the VAT Act 1994 and
various Finance Acts.

Inland Revenue

3.8.13 Inland Revenue exercises similar powers to trace beneficial ownership.
Powers are exercised by tax inspectors in the nommal course of business, and by
the Special Compliance Office, which investigates complex tax e vasion schemes.

Department of Work and Pensions
3.8.14 The Department of Work and Pensions also has investigation powers
under the new Socid Security Fraud Act, for example to access the records of

credit reference agencies inindividual cases, and investigative powers under the
Insolvency Act 1986, the Company Directors Disqualfication Act 1986 and the

Companies Act 1985. It has a special unit “BASIS” which looks at organised
benefitfraud.

Use of Civil Action
3.8.15 Asearch order (formerly known as an Anton Pillar order) is an order of the

court made without notice, granted under Section 7 of the Civil Procedure Act
1997, authorsing entry of a defendants premises and the inspection and
detention of documents or items on those premises.

3.9 Problems with the current disclosure system

Forming a company

3.9.1 The UK system of direct access to company formation means there are no
mandatory "gatekeepers" (e.g. regulated company formation agents, law fims
and accountants) to screen new companies, other than the requirement for a

Form 12 to be swom before a solicitor or to be completed by one. Thus it is
possible for ciminak to foorm companies themselves or make use of a small

number of company advsers who, knowingly, recklessly, negligently or
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unwittingly, assist or collude in the establishment of companies for criminal
pUrpoSEs.

3.9.2 Often an intemediary will simply not have the resources to check on
identity of those behind a company. Due diligence procedures, if required, would
force up the price of registration of such companies from a few hundred pounds
to well over £1,000 depending on the locations where due diligence would need
to be carried out. Often, the clientwill merely give sufficient detail to establish the
company and nothing more, and may instruct other intermediaries to carry out
certain other aspects of the business, which means an intermediary may not
have the full picture of the situation.

3.9.3 The Second EU Money Laundering Directive will subject company
formation agents and other intermediaries (e.g. accountants and lawyers) to the
Know Your Customer obligations of the Money Laundering Regulations.
Company formation agents may be subject to a lighter touch regulatory regime in
certain EEA Member States. This Directive has yet to be agreed, though
agreement is expected shortly, with implementation aimed for by the end 0f2002.

3.9.4 Companies House itself exercises a registry function only and does not
validate new company data other than for completeness and disqualified
directors, though certain postcode validation takes place. Provided these are
satisfactory and the fee has been paid, incorporation is automatic.

3.9.5 Thus, from the money launderer's point of view, as well as facilitatng the
use of fictitious shareholders, the rules allow companies to be registered to
people who, unlike fictitious shareholders, actually exist yet have no apparent link

to criminal activities. In reality, however, they are under the influence of third
parties.

Ownership
3.9.6 The minimum disclosure information required by law falls short

(intentionally) of identifying all other people who may haw an interest in a
company. However, by allowing nominees to be registered as legal owners, an

immediate hurdle is created to the identification of beneficial owners.

3.9.7 The bariier may be relatively low where the nominee is a UK person. It can
be insumountable where the lega owner or nominee is a foreign company in a
jurisdiction where the corporate veil cannot be pierced, except by order of the
court and then only to the extent that the company is prepared to diwlge
information. k would remain so even if full disclosure requirements were
introduced, if the beneficial owner is a non-UK (registered) natural or legal
person.

3.9.8 Trusts pose a particular identification problem. Professional advisers
seeking to protect the legitimate confidentiality rights of their dients will utiise UK
and offshore discretionary trusts to hold shares in UK companies. The
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discretionary benefidaries of such trusts have no constitutional or other control
over the shares, they have no direct or indirect interests in the share capital and
are not directors. Where trustees act with absolute discretion over which
individual bereficiaries shall be granted benefits and within nomal professional
guidelines, the discretionary beneficiares may neither be “persons who can
influence the company’'s operations at wil” nor the real owners.

3.9.9 Only in certain sectors, such as in the financial markets example described
above, can a regulator be expected to make ex ante investigations regarding
benefidal ownership and control.

3.9.10 The basic requirement contained in section 352 Companies Act 1985 &
believed to be more honoured in the breach than the observance. This
requirement is merely to keep a register of members, there being no explicit
requirement to update the register, nor inform anyone of new members. Whilst
annual returns may be accurate in the period soon after they hawe been filed,
register searches thereafter become increasingly out of date. The information

contained therein is not required to be validated by Companies House. Court
action is required if any person is entered into or omitted from the register, or

there is default or unnecessary delay in entering onto the regster the fact that a
person has ceased to be a member. Such court action has to be instigated by
complaint of an aggrieved person, shareholder, or the company. There is no

active policing of the requirement by Companies House who will only respond to
complaints received.

3.9.11 Trying o establish ownership by asking to see a register of members thus
has seweral limitations. It may be non-exstent, inaccurate, or legally unavailable

without an order for up to thirty days. Moreover, and more importantly, the mere
act of asking for the information may tip criminals off and thus prejudice further

inquiries.

3.9.12 Moreower, where a company authorises share warrants to bearer to be

issued, the transfer of those shares will be valid even where the company
intentionally fails to notify Companies House of the resolution to issue such

securities. The level of criminal sanction faced for non-reporting will not deter the
professional launderer from this course.

Control

3.9.13 As with shareholders, directors can again be nominees or companies and
the same problems regarding identifying control of nominee sharehdders applies
to identifying who controk directors. Whilst S741(2) Companies Act 1985
requires shadow directors to be notified itis impossible to foree people to declare
their existence who may have no intention of doing so. The only remedy is to
hold the nominee directors to account for the submission of false or misleading
details.
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3.9.14 In the UK, no explicit qualifications are required to be a company officer,
except for the position of company secretary to a public company. Even then a
public company secretary need have no formal qualification if the directors think
he or she is capablke of doing the job (section 286(1)(e)). Howewer, there are
many duties and liabilities (including potentia disqualificaton) which the law
brings to bear on such officers and which in effect introduces some form of
requirement for qualifications and expertise.

3.9.15 Though Companies House maintains a database of disqualified directors,
itis difficult to establish with absolutely certaintyif a person has been disqualified,
due to the disqualified director's ability to use an alias or simply variations on
their own forenames, initials and surname.

3.9.16 The prablems described above in relation to inspection of the register of
members also relate to inspection of the register of company officers.

Disclosure

3.9.17 Shareholder details on annual retums are filed annually by reference to
the company's legal return date. Shareholder details only consist of name and

address and this does not always allow for unique identification of individuas, for
which an addtional personal identifier (e.g. date of birth or National Insurance
number) would be required.

3.9.18 Key data on Companies House forms, Annual Returns and annual
accounts are not authenticated e.g. signatures and authority of company officers
or accountant's identity. Civil penalties for late filing of annual accounts
(introduced in 1992) have reduced non-compliance from over 50% to just4% in

2000. There is no equivalent regime for Annual Retums, even though it is a
crimind offence in both cases. The compliance regime for directors and company

secretaries is even weaker. A duly registered and up-to-date company can thus
have recorded out of date directors and non-existent auditors.

3.9.19 At present Companies House has a database of directors (induding
shadow directors whom it does not dfferentate) and has shareholder data

entered in fidd fomat, but it does not hold a readily available database
combining shareholders and directors.
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Open Record

3.9.20 Whilst knowledge of beneficial ownership may be of interest to the general
public, placing infomation on individuals’ names and addresses has led to
policing problems, such as in the case of Huntingdon Life Sciences (HLS). It is
very likely that public domain information was used by activists to locate and
attack individuals associated with HLS and their property. Thus the very concept
of public registers has come under scrutiny. Shareholders may, however,
currenly use any address. Matching ownership would therefore require a
relational database which supports cross-referencing by a wide number of fields,
such as those offered by credit reference agencies.

3.10 Problems with investigative powers

3.10.1 Information on beneficial owners may assist law enforcement in many
different respects, but principally by:

» providing intelligence (trying to identify criminal activity)

» assisting investigation (of suspected criminal activity)

» facilitating evidence gathering (to lay charges which will stick, convict
perpetrators and recover the proceeds ofcrime)

3.10.2 A present, the difficulties faced by company investigators and law
enforcement officials mean that a significant proportion of police time and effortin
reduction of financial cime and money laundering is wasted trying to identify
benefidal owners. Not onlyis infomation hard to come by but hard to come by at
an early enough stage when its value is greatest. Information gleaned under the
various powers set out above maytherefore be useful in the evidential phase, but
of no use earlier on at the intelligence gathering and investigation stages. Worse
still, many cases are dropped (sometimes after considerable time and expense)
simply because the trail leads to a beneficial owner who cannot be identified.

Particular problem s with investigations under the Companies Act

3.10.3 Whilst the DTl has wide powers to launch investigations, they can be
costly in terms of time and money. DTI currently has an investigation department
of 60 staff. This number has fluctuated only slightly ower the last few years. With
over 24,000 NCIS disclosures in 2000, it would be difficult for the DTI

investigations branch to undertake S442 investigations on all the companies
involved without a substantial increase in resources. In the year 1999-2000, DTI

undertook one S432, and no S442 or S444 investigations. This may well be
because the DTI's investigative powers focus on the company not the individual,
and unless the connection between the two can be made the powers are of little
use.

3.10.4 Whilst S447 inquiries (by far the most common undertaken — 167 in 1999-
2000) are usually meant to be completed in three months, section 432 and 442
inquires may take longer. Section 447 inquiries also have to be conducted so as
to avoid the risk of haming the company.
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3.10.5 These limitatons can restrict the efficiency of S447 enquiries, as
questions to third parties regarding beneficial ownership cannot be asked without
a risk of detimentd effect on the company. A company can use the same
argument to drag out the investigation process whilst covering its tracks or even
continuing to commit crime. Moreover an investigationis notalways made public
and information it produces is confidental and can only be revealed in certain
circumstances to outside regulatory and professional bodies (S449). The
confidential nature of the process, whilst protecting the innocent, diminishes its
deterrent effect.

3.10.6 Where matters in an investigation suggest that a criminal offence has
been committed, referral must be made to the prosecuting authoiity. All these
steps may delay the discovery of beneficial ownership or control and certainly will
have flagged the interest ofthe authorities to the company concerned.

Investigations underother powers
3.10.7 As with the Companies Act, use of otherpowers may not always produce

the desired results in tetmms of obtaining details of beneficid ownership.
Information requested may not be held by the company concerned or may be

useless by the time it is retrieved. The length of time records are kept by
companies is falling despite legal requirements to the contrary.

3.10.8 Exercising the powers may also be counterproductive in that the company
may find out, directly or indirectly, that itis under suspicion and sue the person

providing the nformation to the authorities.

3.10.9 Law enforcement authorities sometimes have problems in getting certain

of their powers (e.g.to obtain intelligence, investigate or collate evidence) to work
because the powers are cumbersome or hard to use with the precision and

discretion needed for full effect. Lack of training in how to use powers, kck of
inform ation sharing (particulary cross border), lack of resources and low priorities
given to white collar crime are also cited as reasons why enforcement in this area
is weak.

3.10.10There is also great frustration that cument powers allow litle scope for
action against the handful of corrupt company advisers who help set up false
front companies, and without whom the undeiying criminals would have great
difficulty in operating.

Quality of Information

3.10.11Private registries are also that their own databases, which often rely on
Companies House data, need further checking. This involves further cost to them
and to clients. Businesses will often therefore decide against conducting proper
due diligence due to the costs involved. As private registry data is used for credit
scoring purposes, this has much wider implications for the rest of industry in
terms of cost of credit and loss experience. Awareness of the capability of credit
reference agency information systems does notappear to be as great as itmight
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be among some enforcement agencies. This may be both the cause and effect of

the lack of money and resource available for using such systems, even though
cost ofindividual searches s low.

3.11 International considerations

3.11.1 The UK is in the forefront of developments in intemational initiatives on
money laundering deterrence, not least the EU's proposed Second Money
Laundering Directive. It has long supported OECD initiatives, the FATF Forty
Recommendations, United Nations, Council of Europe and Commonwealth
initiatives and has been held up by the FATF as a model for other countries. The
UK is also actively involved with the G7, G8, Basle Committee on Banking
Supenvsion, IOSCO, IAIS and Financial Stability Forum, especially its Off-shore
Financil Centres working group. The UK also has responsibilities in relation to
the Crown Dependencies and Overseas Territories. It has been seeking to
ensure they meet international standards of regulation and best practice, as
evidenced by, in particular, the UN Report, the Edwards Report, the KPMG
Report on Owrseas Territories and the recent OECD Report on Misuse of
Corporate Vehicles. By these means, HM Gowrnment is showing ifs
determination thatsuch territories shall not be used for moneylaundering.

FATF

3.11.2 The FATF 1998-99 Annual Report noted that problems in obfaining
information from cerfain jurisdictions on the beneficial owners of shell companies,
international business corporations and offshore trusts were the primary
obstacles in investigating cross-border money laundering.

3.11.3 The FATF 2000-01 Annual Report typologies section focused, inter alia,
on trusts, other non-corporate vehicles, lawyers, notaries, accountants and other
professionals. From the FATF examination it became clear that the concem of
the anti-money laundering authoiities is the seemingly impenetrable anonymity
which a trust may provide to the true owner or beneficiary. This anonymity is
enhanced by the fact that documentaton of trusts is not public information.
Certain types of trust appear to be more misused than others, such as the blind
or black hole trust and the asset protection trust, perhaps enhanced by “flee
clauses” and may therefore warrant specific action to address their use. Other
possible soluions range from establishing a strict regulatory regime for trust
formation agents (subjecting them to licensing, customer identification, record
keeping and reporting requirements), to imposing some sort of public or semi-
public registration requirement on trust creation.

3.11.4 The FATF is likewise concemed that lawyers, notaries, accountants and
other non-financial professionaks often play the role of gatekeepers.
Professionals have the ability to create corporate vehicles, trusts and other legal

arrangements that facilitate money laundering. Moreover, professional
confidentiality, which has traditionally applied to the relationship between the

lawyer and the client for advocacy purposes, also extends to other non-adwocacy
‘gatekeeper” functions. This makes the use of these professionals attractive to

Page 34



RIA BENEFICIAL OWNERSHIP

those ndividuals wishing to hide assets or launder money. One solution is to
include these professions under the same or similar money laundering
deterrence obligations as financial intermediaries.

3.11.5 Other international initiatives include the Council of Europe Action Flan on
Transnational Organised Crime 1997, which emphasised the need for data
exchange between muntries. This was echoed by the UN which also noted that
the principal forms of abuse of secrecy have shifted from individual bank
accounts to corporate accounts and then to trusts and other corporate forms.

3.11.6 The October 2000 ECOFIN meeting called for furtherwork on developing
mechanisms to identify the beneficial owners of legal entities. This built on the
EU Action Phn to Combat Organised Crime 1997 which called for Member
States to collect information on the physical persons involved in the creation,
direction and funding of legd persons registered in their countries.

3.11.7 Another EU backed initiative is the European Business Register (EBR),

providing input on ten countries, but not yet including the UK. By creating and
making available to other countries a standardised database on businesses, their
directors, shareholders and controllers (the very system cowered by the options
under review here) the UK would at least meetin par the criteria set outin the
EBR.

Private sector
3.11.8 In the private sector, international financial institutions are also reflecting

these developments, as the recent release of the Wolfsberg principles shows.
The proposals under review would reinforce measures being taken at national

level and at operational level (e.g. Egmont Group), which ar of use in
overcoming the barriers to law enforcement posed by bureaucracy, language,

culture, lack of resources and differentia powers. Likewise, the Asser Institute
report on Prevention of Organised Crime concluded that the ability of legal
entities to conceal the identity of their beneficial owners stimulates their use for
crimind activities.

3.11.9 Whilst the UK regime has been praised for its business friendliness and
pragmatism in attracting foreign companies to establish themselves here, italso
has its critics at home and abroad. Indeed, centres once considered disreputable
by UK standards now have stricter company regulation, in certain respects, than
the UK (see, e.g. the Jerseyand Bemmudan laws on beneficial ownership). Thus
the current system raises issues of how to balance the interests of the national
economy and intemational keadership.
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4. CURRENT PROPOSALS

4.1 The five options

4.1.1 HM Treasury and DTl have identified a range of five options to be assessed
to meet the PIU Report conclusions with regard to disclosure of bereficial
ownership, fiing and publication. In addition, the TOR of this RIA requires
assessment for all five options of "the cost and benefits of placing the information

disclosed on aregister open to the public”. The options are set out in tabular form
in Table 1 and discussed in detail in this section.

4.1.2 For all options described it has been assumed that, in line with Part VI
Companies Act 1985:

» the shares in question are those of a class camying rights to vote in all
circumstances atgenera meetings ofthe company, and that
» changes in percentage are by reference to the issued capital of the company.

41.3 In terms of the disclosure requirement, it is envisaged that legal owners
would not be under a duty to disclose the identity of the ultimate bereficial
owners of their shares, which they might not know. Instead, they would be asked

to disdose the identity of the person "next in line" i.e. exercising immediate
control over them. Such disclosures could then be compared with other

disclosures, including any by the "next in line", allowing discrepancies to be
followed up. The "next-in line" would either need to show that the initial
declaration was false, or disclose in turn on whose behalf they were exercising

influence. By means of this iterative process, investigators would have better
powers to home in on the core behind complex corporate veils.

4.1.4 Further details about the workings of each option are set out below. The
options are cumulative and therefore each section addresses only the extra
considerations relevant to that option.

4.2 Option 1a

A person should be obliged to disclose to a private company if they hold a
benefidal interest in an unspecified percentage of that company's shares which
is more than 3%. Such persons should also disclose to the company when their

benefidal interest dragps below the 3% threshold. Thisinformation should be held
by the company and made available on enquiry to law enforcement and

regulatory authorities.”

4.2.1 This option applies primarily to beneficial owners of private companies. As

set out above, persons with an interest in public companies already have to
disclose such an interest within two days on a much stricter movement basis and

with a wider definition of beneficial interest.
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4.2.2 Itis necessary to consider both the form of disclosure required from the
benefidal owner, and the foorm of holding and making available disclosures
received. At the very minimum, beneficial owners would need to provide a one
ine statement describing their shareholding, and the company would need to
store all such disclosures where they could be found within a reasonable time
limit.

4.2.3 An alternative approach tracking arrangements for legal owners of public
company shares would be for the company to be senta formal notice akin to the
DTI's recommended Fomrm 212 disclosure consisting of name, address, number
and class of shares beneficially owned and detais of any agreement and
arrangements under S204.

4.2 4 These details would then be entered by the company in a subsection of the
register of members which it is already required to keep under S352 CA 1985
and open to inspection by the public at its registered office or other location
notified to Companies House, as well as via Companies House itself. Provision

would need to be made for intermediaries (lawyers, accountants, company
formation agents andregistrars, efc.) to submit the same infomation.

4.2.5 For both of the above options the beneficial owners or their agents would
need details of the company's share structure to be able to ascertain if they were

above or below the threshold. Capital structure would be seen every year from
the Annual Report but changes in structure during the year might be harder to

monitor where the legal owner did not pass on details of, for example, anyrights
issues or stock splits.

4.2.6 Complex share structures might make it difficult to calculate percentages,
but the general assumption is that a shareholder or its advisers should know or

want to know such detais in the course of the routine management of its
investments.

4.3 Option 1b

In addtion to the above, persons holding beneficial interests above the 3%
threshold should disclose to the company at the outset the percentage of the
company's shares in which they have a beneficial interest, and disclose on an
annual basis to what extent their beneficial interests have changed. This
information should be held by the company and made available on enquiry to law
enforcement and regulatory authorities."

4.3.1 This option again applies primarily to beneficial owners of private
companies and is still less strict than the regime for public companies. It allows
the extent of beneficial ownership to be established by a private companyonce
the beneficial interest is acquired and monitored annuadly thereafter.

4.3.2 As with Option 1a, disclosure could be very simple - as for Option 1a, but
with an additional yearly disclosure. Where there was no change it might not
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even be necessary to make a disclosure, provided it was made clear thata non-
return was equivalent to dsclosing no change. The same recordkeeping and
percentage calculation considerations apply as for Option 1a.

4.4 Option 1c

‘In addition to the above, persons holdng a beneficial interest above the 3%
threshold should disdose to the private company, within a specified period (such
as two days), each time that their holding rises by one percentage point. This
information should be held by the company and made available on enquiry to law
enforcement and regulatory authorities."”

4.4 .1 This option, which again applies primarily to beneficia owners of private
companies, allows the extent of beneficial ownership to be monitored by a private
company on a continual basis. Save for the definition of bereficial ownership, it
fracks closely the regime for public companies (indeed it may be that the same
distinctions regarding holdings by investment vehicles in public companies
should apply here).

4.4.2 The option only requires disclosure of rises of 1%, whereas notification of
both rises and falls would be necessary to monitor the extent of beneficial
ownership accurately between yearly reporting dates established under Option
1b. Otherwise, the same dbservations as with Options 1a and 1b apply to this
option.

4.5 Option 2

‘In addition to the above, information on benceficial interests exceeding the 3%
threshold held in private and unlisted companies should be disclosed by those
companies to Companies House via annual returns. This notificationmadeby the
company to Companies House shouk give the name of each beneficial
shareholder and the percentage of their sharehdding. This information should be
made available on enquiry to law enforcement and regulatory authorties.”

This option to private and unlisted companies the same duty to report beneficial interests
to a regulatory reporting point - here Companies House - as affect public comp anies
under Part VI Companies Act 1985

451 As specified in the TOR, and unlike notification of legally owned shares
which starts at one share, this option starts at the 3% threshold. It only requires
the name of a shareholder to be submitted to Companies House, not the address
as required when notifying legal ownership of shares, e.g. in Form 353. To make
this option workable it has been assumed thata principal residental address is

also supplied.

4.5.2 Where legal owners are also the beneficial owners, a simple additional box
tick question in Section 4 of Form 363s would enable the facts required under
this option to be established. Otherwise, names of beneficial owners and their
percentages culd be entered under Section 5 of Form 363 (with orwithoutslight
modifications ). As shareholder defails are checked every 1-3 years, only changes
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in beneficial ownership or in the details of beneficial owners would involve extra
work bythe company.

4.5.3 Alternatively, notificaton could take the form of a simple hard copy or
electronically filed list with the same data.

4.5.4 Itis assumed that processing beneficial ownership data would simply entail
extending the processing to which an Annual Retum is already subject at
Companies House. For the most part this would consist only of checking a few
additional boxes, with occasionally the need to enter extra shareholder details.
Accordingly, training would be required by Companies House staff. There might
be asmall rise in the number of forms to be rejected as a result of failure to enter
details of beneficial owners to Companies House standards. These are
discussed under Section 6. Costs below.

4.6 Option 3

‘In addtion to the above, all changes in legal share ownership and in beneficial
interests exceeding the 3% threshold should be disclosed to Companies House
as and when they occur rather than via annual retums. Disclosure should be
made when ownership changes by at least one percentage point. A time keway
should be introduced to avoid unnecessary reporting whilst changes in legal
ownership are being cleared and settled. This information should be held by the
company and made available on enquiry to law enforcement and regulatory
authorities”.

4.6.1 This option applies only to private and unlisted public companies. It would
enable changes in the legal and beneficial ownership of such companies to be
monitored as they occur. The time leeway for clearing and settlement would need
to be atleast 14 days to allow for postage processing and a margin of error.

4.6.2 Upon receipt of notification on the basis of Option 1c above, the company
would need to forward the document to Companies House (if it was in a set
format) or transpose the information supplied onto an electronic or hard copy
form smilar to Section 5 of the S363a Annual Retum to Companies House.

Companies House would then log the details inits computer.
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4.6.3 Using c. 500,000, the number of stock transfers submitted in hard copy to
Inland Revenue, as an estimate for private company share transfers (not all stock
transfer forms attract stamp duty), were they all hand-entered then Companies
House would need to proecess on average upwards of 2,500 share transfers a
day. This amount would be the equivalent of a 10% addtion to Companies
House’ daily document processing total, and would be a new document for them
fo process.

4.7 Option 4

"In addition to the above, Companies House should establish a modern database
which allows the name of a person to be inputted and then reveals which
shareholdings and beneficid interests that person holds. This information should
be held by the company and made availble on enquiry to law enforcement and
regulatory authorities.”

4.7.1 Option 4 applies to all companies. It entails Companies House establishing
a database capable of supporting two-way inquiry (companies associated with
names and vice versa) on the legal and beneficial ownership of all shares.

4.7.2 Such a database could be built up using:

» the data Companies House cumently holds

» allotment data submitted on Form 88
» transfer data submitted under Option 3 (from Form 363a)

4.7.3 As data would already be n electronic format from work under previous
options, it woud only be necessary for Companies House to validate the format
(e.g. data submitted in electronic format), code the inquiry applications and
provide relevant links.

4.7.4 The man assumption here is that shareholder names are entered in a
consistent way that uniquely identifies the person concerned, or which lists all
similar names. Address, postcode and date of birth may help in this respectand it
has been assumed that shareholder details can be entered mnsistently by using
these details.

4.8 Option 5

In addition to the above, this modern database should allow the name of a
person to be inputted and then reveal which directorships and shadow
directorships that person holds. This information should be held by the company
and made available on enquiry to law enforcement and regulatory authorities."

4.8.1 Companies House already maintains a database of company directors,
including shadow directors. This option foresees a one-stop shop where all
aspects of ownership and control can be established. It would entail extracting
data from the existng directors database and the new shareholder database
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according to simple search parameters, and merging itin an on-ine or hard copy
report format.

4.8.2 The main assumption here is that directors’ names are entered in a
consistent way that uniquely identifies the person concemed. Unlike
shareholders, directors also have to provide details of nationality and their date of
birth. We have assumed these are also search parameters.

4.9 register options

49.1 As stated, the TOR of this RIA requires assessment of "the cost and
benefits of placing the infoomation disclosed on a register open to the public".
There are twosub options:

» First, that the register shoud be held by the company (this would apply to
options 1a, 1b and 1c).

» Secondy, that the register should be held by Companies House (this
would apply to the other options 2,3,4 & 5)

4.9.2 For Options 1a-c, we believe the proposal would be met by simply requiring
the existing register of members to be suitably updated, with a clear distinction
made between legal and beneficial ownership.

4.9.3 For Options 2-5 we consider this requirement to be met by making the
details stored in this option available in the same way as annual accounts and
Annual Returns are made available.

4.10 Other considerations

Government information campaign

410.1 It is assumed that the government would make known the duty to report
benefidal ownership from time to time, using a range of instruments to inform
companies, sharehdders and intermediaries, and explain the requirements and
how to reportsuspicions.

Other initiatives
4.10.2 The options described abowe are not the only proposak currently affecting
the question of money laundering. Parallel initiatives include the Proceeds of

Crime Bill and the establishment of the new Civil Asset Recovery Agency, the
new Computer Crime Unit, and the Partners Against Crime initiative (though we

understand that there was no referral from the public to the private sector in the
latter’s first year of operation). The effect of the Proceeds of Crime Bill in
particuar wil be to consolidate important aspects of money laundering
legislation. A major review of company law has just been completed.

Enforcement
4.10.3 he role of establishing beneficial ownership in tackling money laundering
is a crucial one these proposals are seen more as ciminal than company law
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initiatives. Tipping off and failure to disclose are key 5 year offences in the
Proceeds of Crime Bill and there s a strong case for including failure to disclose
benefidal ownership with intent (or recklessness or goss negligence) to launder
as a third such offence. A key issue discussed in the assessment of costs and
benefits below is therefore the nature of the enforcement regime for the proposed
regulation, 5.18 Sensitivities below. Enforcement would not be the responsibility
of Companies House (or the DTI), but of the agencies which investigate financial
crime.
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5. BENEFITS

5.1 Methodology

Consultees

5.1.1 As the proposals have a wide potential impact we consulted a wide range
of experts, most of whom we engaged in a detailed infomal dialogue. The
organisations represented included government departments and agencies, law

enforcement, regulators, industry bodies, private sector fims, and academics
(see Appendix1 for the full list).

Recovery benefits
5.1.2 We wanted to establish who would benefit from the various options and

how the proposals would help to improve recovery of the proceeds of crime.
Regarding the marginal value of each option to the recovery process, we asked

interviewees how each increase in the amount, frequency and accessibility of
information on company ownership and control would help, how the information
might be used and what effect this would have.

5.1.3 To identify any other critical factors that would help improve recovery rates,
we asked interviewees if there were any other unmet needs or concerns linked to
disclosure of beneficial ownership and control, for example regarding the level of
detail on individuals required, ownership thresholds, timings, inquiry systems and
enforcement considerations. Some of this information was also used for the
sensitivity analysis (see below).

5.1.4 Those engaged in civil recovery were asked similar questions, with special
emphasis on the value of record.

Other law enforcement b enefits

5.1.5 As the information gathered under the options would be available for
purposes other than recovery, we also asked what these processes might be and
what benefits might accrue from information on beneficial ownership and control
being available. Specifically we asked if there would be any benefits in
deterrence and prewention of crime and securing the conviction of criminals, as
all these activities share the same ultimate goal as asset recovery, namely
reduction of crime. As with recowery, we asked if there were any other critical
factors that would improve the effect of the options in these aras.

International obligations
5.1.6 Analysis of benrefits with regard to intemational obligatons was based on
comments by policy officials and comparison of the UK's position with relevant
international standards.

register
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5.1.7 To identify the benefits of an open, as opposed to a semi-open or closed
register, we asked law enforcers and industry representatives which option they
preferred and why. Access to information about beneficial ownership and control
also affects decisions to enter into business relationships and/or exend credit to
clients. We therefore asked banking representatives and credt reference
agencies how they might use such information and what benefits might accrue to
industryin general, and to the clients of credit reference agencies in particular.

Sensitivity analysis
5.1.8 We asked respondents what impact changes to key parameters disclosed
would have (e.g. level of detail and timing of data). We also asked respondents
how they thought recovery and other important processes supported by the
proposals would be affected by evasion of the obligations, and what fom this
evasion mighttake.

519As HMT and DTl expressed concern that the proposals should be
enforceable we asked for comments on the minimum level of enforcement

regime that would have the desired effect. On the basis of initial responses,
specific comments were sought on the creation of a serious arrestable offence

where moneylaundering was suspected.
5.1.10 The full sensitivity analysis s to be found at 75.18 below.

Assumptions
5.1.11 In assessing benefits, both generally and for particular options, it has been
assumed that:

» reporting and recording beneficial ownership and control is carried out along
the minimum lines set out in Section 4

* no \erification of fooms submitted to Companies House or routine checks of
company registers is undertaken (as with the current base case)

* Annual Retums are due within 30 days of an annual legal return date (except
Option 1a where no annual obligation applies)

» individuals and companies faiing to make a declarationfetum on beneficial
ownership or control or making a fdse or misleading declaration /return in
benign circum stances would face civil penalties

» where there was intent, recklessness or gross negligence to launder or assist

with laundering, the same transgressions would be serious arrestable
offences with a maximum sentence on indictment offive years’ imprisonment

* no 'smurfing' takes place, i.e. thresholds (f introduced) for declarations of

beneficial ownership are not avoided by setting up a series of beneficial
owners each holding an amount below the threshold.

5.2 Beneficiaries

5.2.1 Many experts in both pubic and private sectors agreed with the view
expressed in the PIU Report that many large money laundering schemes (in
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excess of £100,000) involve private companies, or thought that the use of private
companies is a serious option formoneylaunderers to consider. They were able
to cite specific examples of past cases and allude in genera to cases currently
under investigation. Being able to determine the real owners or confrollers
(alleged or otherwise) of such companies is a mapr obstacle t recovering
assets and thus proposals for a duty to disclose beneficial ownership and control
were welcome.

5.2.2 Responses suggested there is a wide range of potential beneficiaries and
four groups were thought to benefit in particular:

» criminal law enforcers engaged in asset confiscation or other investigations

o civil law experts engaged in asset recovery, and within industry as a whole

» credit reference agencies and their clients as well as those engaged in
prevention and deterrence, and

» those undertaking KYC and due diligence as part of money laundering
identification and verification procedures and compliance with other similar
regulation.

Law enforcers engaged in confiscation

5.2.3 ltis difficult to determine precisely the number of people in this group and
thus the number of potential beneficiaries. Whilst the PIU Report estimated there
were 1,700 financial investigators working in the police, NCS, NCIS, SFO, Inland
Revenue, DWP and DTI, information received in the course of this study suggest
there are now neary 1,600 financial investigators in the police alone.

5.2.4 Moreover, justas not all financial investigators work on confiscation (about
one in three in the case of the police) not al those working on recovery are
financial investigators. Whilst the DWP is only cited by the PIU Report as having
three financial investigators, it has 2,600 investigators overall. Likewise, qualified
financial investigators account forjust under 10% of the 2,000 strong Customs &
Excise National Inwestigaton Service. The DTl has approximately 60 staff
engaged on Companies Acts and Financial Service Act investigations more
generally (as opposed to specialised money laundering investigations and
benefidal ownership enquiries).

5.2.5Inland Revenue is cited as having 103 financial inwestigators, but the
number of staff working on dedicated non-compliance, evasion and special
investigation teams that may lead to the identification and recovery of unpaid tax
liabilities varies according to the nature of strategic initiatives targeting high risk
areas. 2,000 staff were involved in the Save and Spend programme in
1999/2000. Thus, nationwide in these key institutions alone, as many as 7,000
specialist staff may be potential beneficiaries ofthe proposals.

5.2.6 Those interviewed suggested units engaged in the numerous middle-sized
operations (which constitute the bulk of routine confiscation cases) would benefit
in particular. These incude pdice FIU's, HM Customs & Exise special
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investigation units, and tax inspectors whose current powers are limited or
restricted to a specific purpose, e.g. establishing a tax liability.

5.2.7 However, even though large-scale recovery cases tend to be handed by
specialist units with superior powers to obtain information, it was thought that the
proposals would ultimately benefitspecidist units as well. The examples of such
units are SO6 and SO12 (Metropolitan Pdice), Special Compliance Office (Inland
Revenue), BASIS (DWP’s organised crime unit), as well as HM Customs &
Excise which recently made interception of drugs money a key part of its current
strategy.

Law enforcers in other investigations

5.2.8 Many respondents thought the proposals would also be generally useful to
law enforcers working in the criminal intelligence, crime prevention and
investigation areas, for example by helping to find money being accumulated for
serious criminal purposes or terrorist purposes, using a corporate front. Likewise,
HM Customs and Excise, Inland Revenue and DWP inspectors conducting

routine investigations into duties, tax and benefit irreguarities would find routine if
low-grade use for a beneficial ownership database. The number of potential

benefidaries in this group is clealy a multiple of the 7,000 specialist staff
identified abowe.

Civil experts engaged in recovery
5.2.9 The third group comprises private sector fims and individuals engaged in

civil recovery. Many of the larger accountancy and law firms are engaged, to a
greater or lesser degree, in the recovery of assets on behalf of clients who have
been the victims of crime or other irregularities. Such clients, as the PIU Report

points out, prefer the civil recovery as opposed to the criminal proceedings route
as it is the fomer that focuses on recovery of their assets. The latter focuses on

arrest and imprisonment of the perpetrator. A number of smaller specialist
investigation firms play a significant role in this area, and there is an active
second tier of around 130 debt collection agencies with over 22,000 full and part-
time staff.

Credit reference agencies and their clients

5.2.10 The fourth group comprises private sector firns who provide data to help
identify and assess the creditworthiness of potential business partners. It also
includes the clients of such companies - potentially all financial and other
institutions subject to the Money Laundeling Regulations, and all fims offering to
supply goods or sernices on credit. It dso includes fims and individuak who
need information on the reliability and wider connections of business partners,
less they unwittingly deal with disreputable or competing counterparties, or
otherwise in breach of the law.
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52.11 Thus the range of potential beneficiaries extends well beyond law

enforcement to encompass much of UK industry. How it does so is explained in
the next section.

5.3 Asset recovery benefits

5.3.1 Successful recovery of the proceeds of cime depends on being able to
identifyand locate assets and linkthem to criminal activity or civil wrong. This will
involve reconstructing a chain of transfers and possession, involving multiple
natural and legal persons and transactions. Without this evidence, cours can
neither freeze suspect assets, norseize them on conviction of those responsible
for the crime and/or laundering proceeds or proof of the civil case.

5.3.2 Enforcement officials were unanimous in their view that the and inquiry
systems resulting from these proposals would help in the recovery process by
establishing more quickly, easily and comprehensively, links between individuals
and companies, as well as the red or alleged identity of other persons associated
with those indviduals and companies. Either by itself, or in combination with
other evidence, data on beneficial ownership would help to eliminate innocent
parties from enquiries, focus attention on suspicious behaviour and even provide
direct evidence of the ownership or confrol of an asset or activity. Four primary
benefits were highlighted. These benefits could be evaluated in tems of
intelligence, assistance to investigation and assistance in building the evidential
case.

Primary recovery benefits

5.3.3 First and foremost, access to a single system showing all the comporate
connections of a gven individual — legal and beneficial — would produce
economies at the operational lewel in tems of shorter investigation times and
thus more inwestigation capacity. Importantly, by enabling key infomation to be
available at the time an investigation was planned, more and more complex
investigations could be attempted with a greater chance of success. In short,
provided the proposals resulted in a sufficient degree of disclosure of readily
useful information they would open the way to ordinal improvements in recovery
resource allocation decisions.

5.3.4 Secondly, the proposals offered the prospect of more timely and relevant
information. Whilst units working on old cases where proceeds had come to rest
(i.e. in property or other assets) might be able to use data collected annually,
those working on fresher cases or closing in on frails need as up to date
information as possible as some of the options offered. This is especidly the
case where, for example, assets and individuals were about to leawe the country
and an appliation to freez assets and arrest individuals needed to be made.
Russian morey laundering schemes, for example, are felt to be relatively

ephemeral, panned to last for a maxmum of 18 months. To combat such
operations, information on beneficial ownership and control would need to be

provided on atimelybasis.
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5.3.5 With regard to the level of detail and relevance, consultees thought that the
degree of benreficial ownership that needed to be disclosed would vary according
to the purposes for which the information was required. For obtaining initial
evidence, proving ordisproving connections between individuals and companies,
disclosure of the mere fact of beneficial ownership may be sufficient to pursue
other foms of inquiry. However, much higher levels of detail are needed for
evidential purposes, for example to prowe a controlling interest (the FSA uses a
10% threshold) or to link a cash flow to the purchase of a specific degree of
interest in a company. Again, some of the options offered this higher level of
detail. This adso depends on the type of case being pursued. For example,
crimind cases need proof beyond all reasonable doubt, whereas civil cases
require proof of an outcome on the basis of a balance of probabilities.

5.3.6 Thirdly, by allowing more data on individuals to be collected, the proposals
would help to identifylegal and beneficial owners more accurately than at present
or at least force criminals into more easily checked statements. The minimum
data needed in addition to full name and home address are postcode and date of
birth.

5.3.7 Fourthly, the proposds opened the way for additiond officidly collected
data to be linked automatiaally to other systems, especially those in the private
sector held by credit refeence agencies, which are often consulted by those

units which can afford them. The extended infoomation and user-friendly inquiry
mechanisms thus enabled would allow totally new approaches to investigation,

as well as an extra form of routine screening.

Secondary recoverybenefits

5.3.8 In additon to primary recovery benefits attributable to new data and
systems, interviewees also identified secondary benefits which might result from

the proposals. By applying to intermediaries legslation to make the provision of
false ormisleading statements a new serious armrestable offence (as envisaged in
the latest OECD initiatives), lawyers, accountants, company formation agents

and other company service providers who help establish and maintain suspect
businesses would be less likely to co-operate with criminals and more likely to

co-opermte with enforcement officias.

5.3.9 Moreover, even if the undedying crime, a handling or a money laundering
charge could not be proven, the unwary criminal or intermediary might still be
convicted of the new offence. The consensus was that the combination of more
effective recowvery, denial oftechnical resources and raising the risk stakes would
create a virtuous circle, leading ulimatelyto deterrence of crime being committed
in the first place.

Assessment of arguments for b enefits

5.3.10 Whilst there s no study which proves conclusively that confiscaton or
recovery deters crime, the arguments for secondary benefits are supported by
literature which suggests that criminal risk-reward assessments are similar to
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legitimate ones. Not unreasonably, given the sophistication of large schemes,
current policy assumes that those involved in money laundering are rational
actors and will not take part in schemes where the risks outweigh the rewards. A
major tenet of current crime reduction policy is that by driving up the risk of
facilitaing a crime, the cost of committing crime will become prohibitive as
accomplices demand higher risk premia. The conclusions usually drawn from
such arguments are that criminals will abandon crimes entirely, delay them until
cheaper schemes are found localy, or take advantage of cheaper opportunities
offered by offshore schemes.

5.3.11 Given that, in comparison with the UK, the cost of laundering through
other offshore centres is increasing, thus reducing the alternatives available, it is
quite possible that the benefits of the proposals will make it harder to accumulate
funds for cime and from crime. This meets two key crime reduction messages in
the PIU Report.

5.3.12 The same arguments which apply to law enforeement confiscation activity

also apply to civil recovery procedures. Were civl enforcers to have access to the
data awailable under the proposal they would be able to undertake more efficient

and effective civil proceedings in a widerrange of circumstances. The nature and
imeliness of data required by civil investigators is very similar to that required by
law enforcement officials, though focusing more on the assets than the
perpetrator.

5.3.13 One advantage here is the lesser burden of proof required, as mentioned
above, the burden of proofin criminal cases being beyond all reasonable doubt,
as against the burden of proof in civil cases being on a balance of probabilities.

The value of the system is evident from the fact that whilst this group currently
receives significant income from establishing the same information the proposed

system would provide, many of them welcomed the proposals on account of the
increase in recoveryrates made possible.

5.4 Wider law enforcement benefits

5.4.1 Experts emphasised how the ultimate objective of recovery, reducing crime
(especilly terrorism, large-scale organised crime and drug trafficking), s also
shared by other law enforcement processes. Three key areas are deterrence,
preventon and arrest, and in all three the proposals were thought to assist by
providing additional and more up-to-date inteligence on suspicious actors and
activities and providing additional powers. The proposals are thus particulary
imely for anti-terrorist unis, HM Customs & Excise (which recently promoted
intelligence to a core function), and DWP (where the Fraud Intelligence Unit,
established after the Scampion report, is taking an increasingly intelligence-led
approach.

5.4.2 In addition to the benefits described under asset recovery, other ways in
which the information mighthelp included providing an early waming or evidence
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of the presence of a person in a particular place, or the acquisition of assefts.
From Option 3 onwards, the proposals opened the way for a database which
might be easily further primed to flag transactions involving key individuals shortly
after they occurred. This important, relatively cheap and simple additional
function is discussed under Section 7 Alternatives, below.

5.4.3 Specialist units emphasised a prewndition for this benefit to accrue would
be timeliness of data. The intelligence of greatest value is “lead intelligence”,
which enables counter measures that deter cime e.g. by making it prohibitively
difficult (placing the target assets out of reach), too risky (increasing security), or
by enabling arest onsuspicion.

5.4.4 Similary, only an up-to-datesystem would support the prevention of crimes
currenfy being executed, especially complex frauds where connectons between

individuals need to be established, e.g. to prove conspiracy. The need for timely
information was also important in combating terrorism, where the window of

opportunity for reaction once a crminal presence or move has been established
might be smal.

5.4.5 The system might also help to convict known criminals simply by capturing
their details. With law enforcers checking data for a wider range of purposes, the

chance of coming across a wanted person or fortuitously establishing a link to
crime would increase.

5.4.6 Law enforcement benefits are summarised in Table 2.

International standing

5.4.7 Policy officials thought that the measures would send a clear signal
internationally of the UK’s intention to prevent the abuse of corporate vehicles for

illicit purposes. Options 3, 4 & 5, with their ability to provide information within the
nomal lifetime of schemes, would show the UK's commitment to the deterrence
and prevention of money laundering, as well as helping to raise standards
internationallyby seting an example.

5.4.8 The proposals may alko haw a foreign pdicy premium in assisting to open
up certain of the jurisdictions on the FATF blacklist, and those clse to being
blacklisted, as well as improving control over the dependent and overseas
territories. By implementing a system close to intemational best practice (e.g.
Asser Institute Recommendations), the UK would once more set a major
benchmark for redudng crime. It would also have the benefit of complying with
international best practice, as set out in the OECD report, etc.
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5.5 Benefits to industry

5.5.1 Industry representatives highlighted potential benefits to business generally
under the open record options in terms of better decisions and higher business
confidence.

5.5.2 The proposals would correct information asymmetries by providing more
information on companies and those connected to them, and generate further
economies by providing it in a user-friendly fashion. As a particular result, credit
decisions by banks and companies would more accurately reflect underlying risk.
This would improve the profitability of extending credit as well as putting
downward pressure on its cost.

5.5.3 Both of these benefits would be of particular value to small companies for
whom establishing credit standing (either their own or that of key suppliers and
clients) is proportionately greater and more critical than for larger fims with less
wilnerability to bad decisions.

5.5.4 A further benefit to companies where both legal and beneficial owrership
details were held on open record woud be not having to answer repeated
requests for standard infomation. Whilst some register inspections might still
take place, it would be possible for companies to refermost inquirers to the open
record. The more comprehensive and up-to-date the open recod, the fewer

requests for data and updates a company would have to handle. Creating a
centralised and easy point of reference would aso reduce costs for inquirers. In

hard cash tems, savings would come from reductions in fraud and fraud
insurance premia, bad debts, loan losses, borrowing charges and reduced
company running costs.

5.5.5 The proposals would also be of value to those who have to check identity
and creditstanding in detail for legal reasons such as meeting FATF based client
identifiation requirements, and financial institutions that must regularly review
countemarty credit standing in detail to meet banking supenision requirements.

In the UK, several million accounts are opened annually, all of which require
more or less complexcustomer identification procedures to be undertaken.

5.5.6 Within a company, knowing the full extent of those inwlved in a company
would provide intemal benefits for companies and their members, by enabling

shareholders to make more informed share transaction and wting decisions, and
allowing managers to make better management decisions in their shareholders’

interess. A further benefit of open record is that either party could obtain
information without having to inconvenience or alert the other party
unnecessarily.

5.5.7 Industry representatives generally agreed with the argument that these

benefits are in addition to the safer environment created for business by the
proposals, which would result in less direct and (often overooked) opportunity
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costs from crime, as well as more chance of recovery and downward pressure on
insurance premia.

5.6 Open (Public) register

5.6.1 Qur interviews highlighted both financial and non-financial arguments for
and against an open register with regard to both improving asset recovery and
wider uses. This section focuses on the high lewel arguments.

Recovery arguments in favour of open register

5.6.2 The major benefit of an open register in asset recovery is that it allows
credit reference agencies to link beneficial ownership data to other information
they hold on individuals and companies. This in turn enables name-based
searching of wider databases, with the possibility of fuller lists of legal and
benefidal corporate interests and more links to associated information. Without
access to the open register detail, the credit reference agencies cannot construct
the wider databases or make the wider links.

5.6.3 A further advantage of open register is that it facilitates recovery
investigations of a company and its legal and benefidal owners without raising
suspicions. Where it avoids, or at least provides a plausible excuse for, the need
to inspect a document at a company’s offices, an open record would reduce the
risk that criminals would be alerted to an investigation closing in on them. As
described in 5.4 above, this in tum reduces the risk that individuaks and assets
are moved on.

5.6.4 Civil recovery efforts would only be improved under open register options
giving the same access as law enforcement officials and regulators enjoy under
the closed record option. Without such access, they would be no better off and
the government’s aim of making better use of private sector resources would be
frustrated.

5.6.5 The arguments for open register are strongest in respect of Options 2 — 5
because under these options data would be submitted routirely by the company
to Companies House and thus easily incorporated into private sector databases.
By contrast, under Options 1a-c data would have to be obtained from the
companies themselwes. This might still help n individual recovery cases, but
sheer complexity would preclude credit reference agencies from collecting and
routinely cross-referencing beneficial ownership data to other information on a
national basis.

Wider arguments in favour of open register
5.6.6 The same arguments in fawour of an open register for recovery pumposes
also apply to generd law enforcement efforts to deter and prevent crime. The

principal reasons are that deterrence and prevention rely heavily on output from
intelligence and investigation activity, which an open register would support in

very much the same way as set out above for recovery. With regard spedfically
to intelligence, open record also increases the chance that third parties will notice
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and reportsuspicions and inconsistencies regarding ownership and activities of a
person or company.

5.6.7 With regard to the benefits for industry, the principal benefit of an open
registeris to provide the mechanism whereby data made available under these
proposals can be communicated to the wider public and credit reference
agencies to generate the benefits set out abowe. Without the open register the
mechanism would not function and the benefis would not accrue. Conversely,
and as with recovery, the wider benefits of open register are greatest where the
inform ation is most detailed and centrallyreported.

Arguments against open record

5.6.8 Aguments against open record were expressed by a number of law
enforcement officiak and industry representatives. From an overall crime
reduction point of view, a small number of law enforcers believed a restricted
database woud create (the illusion of) an information advantage over criminals,
which would have a deterrent effect.

5.6.9 A number of industy representatives expressed the reservation that
making data publicly available might make companies less forthcoming with
public declarations than ones destined for private record. In effect, open register
might force companies either to surrender commercial advantages currently
enjoyed or face breaking the law.

5.6.10 It is accepted that as things currently stand, beneficial owners may have a
bona fide commercial interest in veiling their interests, for example, wanting
discretely to use the products or services of a company in which they hold a

benefidal interest. Acompany may wantto hide behind a corporate veil for fear
of negatively affecting the availability, quality and cost of goods and services

which it wants to obtain, or flagging commercially sensitive information to
competitors.

5.6.11 A further reservation expressed by both industry and law enforcement
representatives was that publication of some details of legal and benreficial

ownership might hawe public order implications. These arguments draw on the
experience of companies whose shareholders and officers had been subject to
menace and physical attack on account of the legal but controversial nature of
their business. This is best illustrated by the problems recently experienced by
Huntingdon Life Sciences and the consequent proposals to protect the details of
company directors (see Section 6 Costs below).
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5.6.12 Individuals with a high public profile, politically exposed persons, those
under witness protection schemes and members of family trusts, might also have
valid reasons for notwanting theiridentityor level of interest disclosed.

Weighing the pro’s and con’s

5.6.13 lt is possible that closed record might provide law enforcement authorities
with a real or apparentinformation advantage over some criminals. However, law
enforcement officials with all the machinery of state behind them probably do not
need to rely on this particular system to claim information advantage when there
are more credble grounds for making such a claim. One such ground would be
the tasking of the intelligence senices in the fight against organised and serious
crime, which might reasonably be expected to have a greater deterrent and
prevention value. Another is that open register options allow the private sector to
produce a wider range of related on-ine infomation that is of more practical
value to law enforcement in proof or disproof of suspicions than the deterrent
effect of (real or illusionary) data superiority.

5.6.14 The bona fide business confidence argument against open record has
much stronger root in tradition. One possible compromise is to provide
information to commercial inquirers only on the basis of name give up, which
information would be available to the company or individuds themselves. This
option has notbeen costed.

5.6.15 With regard to argumens based on potential non-compliance, the
reluctance of companies and individuals to submit retums is closely linked to the
perceived quality of the enforcement regime. Companies House has shown how
submission rates can be dramatically improved by applying principles of

restorative justice, involving a combination of education, compliance friendly
reporting procedures, wamings and, only as a last resort, civil and criminal

penalties. Whilst Companies House cannot guarantee the quality of the
information it collects has shown it can secure it delivery within a certain
timeframe.

5.6.16 Public and private sector sources agreed that on baance, with certain
safeguards, advantages to society at large from open register were greater than
the disadvantages, with the advantages of linking public and private sector data
presenting a particulady compelling argument in favour.

5.7 Serious arrestable offence

5.7.1 With relatively little risk of automatic detection of false reporting,
enforcement would rely heavily on sanctions. Importantly, some of those most at
risk of transgressing () are deterred not so much by the sentence faced, but by
the prospect of committing an arrestable offence and its impact on their

reputation if arrested, even if only on suspicion. The ability of the police to obtain
a search warrant is dso a major deterrent. Thus, a maximum prison sentence of

five years woud need to be attached to failure to disclose or report with intent to
assist money laundering. Five years is the time required for an offence to be
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classified as aserious offence which in turn enables arrest without warrant. the
offence a lesser tem, but the offence nonetheless specified in the relevant
legislation as arrestable without warrant. Lesser would greatly reduce the mpact
of the proposads.

5.7.2 Currently, failure to submit an Annual Retum can lead to a fine on, and
ultimately disqualification of, directors. However, offences such as tipping off, or
failure o disclose knowledge or suspicion of money laundering, which might also
be looked upon as essentially administrative offences, carry a penalty of up to
five years in prison. Sentences of four years’ imprisonment have been passed in
a number of cases where bank managers have tipped off their clients that they
have made a report or that an investigation is being carried out. The current
Company Law Review also envisages increased penalties, with im prisonment for
up to ten years mooted for fraudulent trading.

5.7.3 The prospect of sewere penalties might also encourage compromised
intermediaries to denounce their principals. Other options that might be

considered include widness or unenforceability for unreported transfers of both
forms of ownership.

5.8 Quantifying and attributing benefits

Allocation and Quantfication Considerations

5.8.1 Quantifying financial cime, and the effects of financial crime measures,
reliably, is notoriously difficult. It is not possible to establish a precise value of
each option in the proposals. By the nature of the underlying phenomena, it quite
possible that data obtained under the minimum option 1a might lead to a large
recovery whilst a sophisticated operation based on maximum option 5 might
recover very little. Moreover, an important element of the benefit derives not from
the options themselwes butfrom the enforcement regime thataccompanies them,
notablythe creation of the serious arrestable offence.

5.8.2 Instead we have constructed a hierarchy of benefits based on the
consensus among enforcement and industry representatives that the value of the
benefits generated by proposals builds up progressively with each option.

5.8.3 Interms of increasing potental for reduced operating costs, recoveries, and
crime prevention we isolated, on the basis of comments reaived, the following
factors of benefits:

* legd ownership coverage

* Dbeneficial ownership cowerage
» personal data defail

* datatimeliness

* system user-friendliness

* links to other data
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5.8.4 Under the proposals, personal data detail is common to all options, so the
remaining five factors detemine the quantum of benefit.

Orders of Economy
5.8.5 Analysis of comments further suggested that the margnal benefits of the
proposals accrue in three stages according to the numbers of factors coming into

play.

5.8.6 An initial order of economy is linked to increased effectiveness, efficiency
and value formoney of operations generally, and recovery in particular. It results
principally from access to information (especially fresh information) on benreficial
ownership and from timesaving and higher quality investigation of individual
cases. Such access may be due to the development of entry-level user friendly
inquiry systems by private sector providers. Based on estmates by individual
enforcement units the order of economy involved is around 5— 10% and we have
used the lower figure.

5.8.7 Options attracting firstorder benefits are:

* 1a-c, 2 (inboth cases open and closed)
3 (closed)

NB. Option 2 Open is included in this order as access to data would not be timely
and this might further affect access to wider data via the entry-level computer
inquirysystems mentioned above. Option 3 is included because of the lack of link
to wider data and user friendly inquiry systems.

5.8.8 A second order of economy is achiewed where the proposals allow
operations of greater scope and complexity. It results from having user-fiendly
systems that can manipulate data on legal and beneficial ownership on a large

scale, and from the ability to search a unified ownership database bycompany or
person to establish matches and links. Based on estimates by individual units the

order of economy involved is around 15 — 25% and we have used the lower
figure.

5.8.9 Options attracting second order benefits are:
* 4 and 5 (closed)

5.8.10 A third order of economy is obtained where the proposals allow entirely
new strategic approaches to operations. This ocaurs where databases on
company ownership can be linked to other databases. It results from the ability to
monitor and match routinely a much wider range of behaviour of people and
companies. An example of this is the use of data matching bythe DWP to identify
fraud and error across a range of berefits and which resulted in downward
adjustment of benefits of over £70 million in the year to April 2000. Based on

Page 57



RIA BENEFICIAL OWNERSHIP

estimates by individual unis the order of economy inwlved is around 30 — 50%
and we have used the lower figure.

5.8.11 Options attracting third order benefits are:
« 3,4and 5 (open)

5.8.12 We believe these ranges are consistent, if not modest, compared with
rates of improvement recently achieved by individual units and overall. HM
Customs & Excise confiscation of drugs proceeds increased by 47% between
1999 and 2000, whilst the total value of non-drug confiscation orders and money
laundering prosecutions doubled between 1998 and 1999.

5.8.13 Factors of orders of economy are also set outin Table 3.

5.9 Quantum of benefits

Cost Reductions

5.9.1 To establish the order of potential cost reductions, we looked at the cost
base of the law enforcement units most likely to use these powers and the total

benefidaries established above.

5.9.2 Police officer salaries in England and Wales in 1999-2000 amounted to

approximately £4.2 billion. The number of police officers was just under 122,000.
This produces expenditure per officer of c£34,000 p.a. Based on an estimated

salary outturn in 2000-01 of £593 million and staff of c22,000, HM Customs &
Excise average expenditure per head of staff is around £27,000 p.a. We have
therefore assumed that the average expenditure per head of a law enforcer
specialising in recovery is around £30,000.

5.9.3 Taking the basic PIU Report figure for qualified financid investigators in UK
law enforcement of around 1,700 and applying the first second and third order of
economy to their awrage cost produces savings for financial inwestigators of

£2.55 million, £7.65 million and £15.3 million respectively. However, as the ratio
of formally qualified to unqualified investigators can be as high as 1:10, the

proposed system might well be used by many more investigators, meaning the
total potential savings at unit level are much higher.

5.9.4 These figures exclude the benefits to other law enforcers who might use the
proposed system for routine inquiries but who do not work in FIUs. They also

exclude increases in fines and penalties, of which HM Customs & Excise alone
collected over £146 million in 1999-2000. The effect of the orders of economy
here would be an increase in fines and penalties of £7.3 million, £21.9 million and
£43.8 million respectively

Recoveries

5.9.5 Units could not offer firm estimates of the likely increased volume of
recoveries. One problem is that there is no reliable figure for the volume of
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undenying funds involved. On the basis of the activity of one unit handling 25% of
NCIS disclosures we estimate that, in the case of detected drug crime alone, the
annual order of magnitude is at least several hundred million pounds. Of this
total, and based on the same unit's experience, only a few tens of millons of
pounds are being recovered every year and (for lack of resources) units are only
investigating a fraction of cases referred to them.

5.9.6 This supports the PIU Report’s observation that whilst the estimated outflow
from the UK of proceeds from the sale of drugs was £970 million in 1994, the
recovery of drug proceeds in the UK in 1999/2000 was just £4 million. Its
estimate of the value of proceeds from drugs, prostitution, gambling and stolen
goods n 1996 s £6.5— £11 billion. The Report also highlights that court orders to
recover assets currently follow <1% of convictions and that confiscation orders
have been raised in just 20% of drugs cases and 0.3% of other crime, even
though 70% of recorded crime is acquisitive. Collecton rates average 40% or
less ofamounts ordered.

5.9.7 More recent figures (NERA & Home Office RDS, 2000) suggest underlying
fraud and forgery of £16 billion alone but with confiscation order values now

approaching £50 milion.

5.9.8 As the proposals were seen to increase both the chance of identifying

proceeds of crime and the probability of recovering them, the expectation that
recovery rates will increase is not unreasonable. Applying the first order of

economy percentage to the current value of confiscation produces an increase of
£2.5 million. Applying the second and third order of economy percentages
produces increases of £7.5million and £15 million.

Prevention

5.9.9 Because of variations in the way terms are defined, units were not able to
give standardised estimates of the value of crime that would be prevented by the
proposals. Nor could they allocate reductions between the greater deterrent

effect of recowery, less potential offenders in circulation due to more arrests or
better protection of assets due to intelligence work. However, they emphasised

that with such a large value at risk to crime, small increases in prevention would
still hawe a large cash effect. Two illustrations of this are HM Customs & Excise
and DWP:

* HMCustoms & Excise estimate that£2 in 2000. A 1% efficiency increase in
this unit alone would be worth over £20m. In the same year NIS closed down
76 crimind organisations, the very type of organised crime activity targeted
by these proposals.

* In the yearto March 2000, benefit fraud and error amounted to £1.32 billion
and 10,000 prosecutions took place. Whilst much of this concerned
individuals, organised benefit fraud is a major problem in aras such as

counterfeing and sophisticated multiple claim scams run on an industrial
basis by various gangs. Estimates of value at risk are as high as £2 — 3
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billion. Because of calculation methods, fraud prevented by BASIS is roughly
the same as recoveries - £10 - 20 million. Economies of the first order (5%)
would lead to increased recowries of at least £500,000 and savings of at
least £1 million if also applied to the (narrowly defined) BASIS figures for
prevention.

Industry and society

5.9.10 Whilst it is reasonable to assume the proposak would have a beneficial
effect in these areas, no estimates haw been made of the full value of the
proposals to industryas the range of potential effects are so wide.

5.9.11 In terms of improved business confidence, the market for data from credit
reference agencies is about £175 million per year, mplying that the potential
losses their clients seek to avoid are a multiple of that figure. Indeed, the yearly
value of bad debfts referred to debt collection agencies is ¢c£3.5 billion, whilst non-
mortgage credit in 199 was £500 billion. A very smal impact on the quality and
cost ofcorporate credit would have significant value.

5.9.12 Estimates produced for the FSA of the cost of account opening
identification procedures suggest the cost to industry and individuals is up to £14
million per year. Again, even benefits of the first order of economy would be
worth £750,000 p.a.

Total Benefits

5.9.13 Taking a strict view of beneficiaries, recognising only cost savings by
financial investigators, and allowing reasonable expectations of improvements in
recoveries produces the follbwing benefits:

1. Options with firstorder of economy £5.1 million
2. Options with the second order of economy £15.2 million
3. Options with the third order of economy £30.3 million

5.10 Benefits of specific options

5.10.1 The exent of benefits for each option is discussed below. As law
enforcement officials emphasised the need for a name-based, user-friendly and
accurate means of establishing al corporate interest of a given person, analysis
focuses on Option 2 onwards as it is from this option onwards thata cenfralised
system on both legal and beneficial ownership can put together. However, it is
also necessary to analyse earlier options as they introduce many of the duties
upon which late options depend.
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5.10.2 In line with the Tems of Reference, the benefits are reviewed on the basis
of both a closed register (open to law enforcers only) and an open register. It
should be noted that the major difference between Options 2 & 3 (open register)
and Options 4 & 5 is that in the foomer case it will be left to the private sector to
establish the database, butin latter to Companies House.

5.11 Option 1a

Closed register

5.11.1 The two principal features of this option are the introduction of a duty on
individuals to report benefidal ownership and a duty on companies to maintain
records of the same.

5.11.2 From a law enforcement pers pective the major benefitof this optionis the
enforcement regime, including the serious arrestable offence. The first option of
the proposals immediately brings the actions of not only beneficial owners but
also company officers and intermediaries within the scope of the law. This would
have immediate benefits across a wide range of enforcement agencies, who
would now be able to check real or alleged beneficial ownership declarations,
question or charge individuals regarding their declarations, and question or
charge company officers regarding false record keeping in connection with
moneylaundering.

5.11.3 The infoomation itself reveals only the fact of beneficial ownership and
would only be obtained by direct inquiry. Both of these points limit its value. More
positively, the option does open the way for honest company officials to express
their suspicions about ownership as per the company's books of record. It would
also enable them to report on their company's activities becoming suspicious in
the light of beneficial ownership. Both forms of whistle blowing may produce
useful intelligence.

5.11.4 Overall, the option would generate some benefits for law enforcers
engaged in onfiscation openly seeking basic information on historical links.
Examples are police fraud investigation units, tax and DTI officialk who would
otherwise hawe to use otherpowers (e.g.S442 & 447 CA85). It would also help in
routine other investigation and evidence gathering in other enforcement activity,
for example by revealing a modus operandi overa number ofyears.

5.11.5 The principal benefit to bereficial owners is having their interest, though
not the degree of interest, recorded in the company records, which may be of use
in the case of disputes. The benefit for companies is likewise knowledge of the
existence of such interest. The current proposals thus go further than the CLR,
which recommended that in some circumstances beneficial owners woud be
able to register their interest with the company. However this was to be on a
wluntary not compulkory basis.

Open record
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5.11.6 Placing the data on open register introduces the basic ability for the
general public, indudng company stakeholders, to obtain a more informed view
of the company’s situation, though the disclosure is less than required for legal
owners of shares. From a law enforcement point of view it offers weak cover for
obtaining infoomation using a pretext and in theory increases the number of
people in a position to inspect records and thus to spot and report
inconsistencies.

5.11.7 The open register is probably of most use to those making occasional
routine background checks on individua companies, and civil recovery experts
working on long running cases below law enforementthreshdds ofinterest.

Benefits
5.11.8 On a closed register basis the principal law enforcement benefits of this
option are:

* savings in time made possible by access to infoormation by simple inquiry
rather having to conduct an inwestigation, and

» the value of infomation obtained on actual and alleged benefidal ownrership
from records or interviews.

5.11.9 With the prospect of committing a new serious arrestable offence itis not
unreasonable to assume those questioned will provide more, or more acaurate,
information, leading to more, and more successful, investigations and ewen the
higher orders of economy highlighted above. The closed register option offers no
benefitto industry, other than to contribute at the very margins to the weeding out
of potentially dubious business partners.

5.11.10There are similar benefis for company stakeholders under the open
register option, which are limited by the low level of declaration required, but

which may be of significance in individual cases where the existence of bereficial
ownership was not known to the company or other legal and/or bereficial

shareholders.

5.11.11The open and closed register versions of Option 1a both atract benefits
of the first order of economy.

5.12 Option 1b

Closed record

5.12.1 Option 1b introduces the ability to know the extent as well as the fact of
benefidal ownership, and to receive details on an annual basis. It therefore has
value in detemining whether an individual’s involvement constitutes full or part
ownership or another legally-defined interest in a company, and in tracking and
monitoring situations.

5.12.2 The option would especially benefit those in generd investigation and
historical evidence gathering, where the additional information data would now
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make it possible to reconstruct the nature and approximate periods of control.
The annual data supply would also fit in with the review cycle of organisations
working on an annual basis, such as Inland Rewenue.

5.12.3 As there would be more reports and more specific dsclosure made by
benefidal owners under this option, there would be more chance for honest

company officials to develop and report suspicions. Beneficial owners would
have the benefit of an official record of the extent of their interest with a mirror
benefitfor the companies in question.

Open record

5.12.4 The open reord version of Option 1b is almost the same regime as for
Option 1a, but with the advantage of more timely and detailed information.
However, the data which a company would hold on beneficial ownership would
still not be as extensive as that on lega ownership. The option exends to the
private sector the ability to look into aspects of ownership and contrd, putting civil
recovery e xperts on a par with law enforcers.

Benefits

5.12.5 Over time, this option would allow investigators to establish and monitor
patterns of real and alleged corporate interests by simple inquiry, as opposed to
quite complex histoiical investigation. In addition to simple efficiency gains, the

new ability to demonstrate control or ownership is important as it not only
increases the chance of linking a person to a company or transaction, but of

linking them in a more important role.

5.12.6 Therefore, the option improves not only the chance of conviction and

confiscation but also the potential seriousness of the charge and the scope of
recovery. As the beneficial owner must declare, and the company record, the

extent of change in relation to specific dates, there is ako more scope for
enforcers to queston owners, company officials and intermediaries about
statements made and records kept, and to identify material inconsistencies.

5.12.7 In the private sector, benrefits would similarly come from better credit
scoring, client identification and civil recovery possible with the additional
information. Thus the benefits of Option 1b are of the same kind as those of
Option 1a, but the increased information available provides a significant increase
in potential effect.

5.12.8 The open and closed register versions of Option 1b both attract b enefits of
the firstorder of economy.

5.13 Option 1c

(NB It has been assumed that the obligation is to report changes of 1%, not rises
of 1% as stated in the Terms of Reference).
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Closed register

5.13.1 This option ntroduces the requrement to report and record precise
percentage changes to a company's ownership structure as they occur. It is the
first option in the proposals oriented towards aurrent developments as opposed
to the ex post nature of previous options. This is important as both money
laundering operations and other cimes may take place within a time frame of just
a few weeks or even days. The average length of time of a benefit fraud is ¢.32
weeks.

5.13.2 The stricter timing requirement means the option is the first to support fast
moving investigations. It would also improve support for longer standing historical
reconstruction of asset and possession trails by enabling the review of recent
history. The more detailed record of pastbeneficial ownership that would emerge
over time would also provide a source of information in starting and progressing
less urgent investigations. Howevwer, there is still no cover for inquiries and no
crossHinking to the wider interests of the individuals concemed.

5.13.3 The option allbws beneficial owners to register their interests sooner, and
companies would have the benefit of full and timely transparency over alleged
benefidal ownership. There would be more frequent scope for whistie blowing by
company insiders, increasing information available to law enforcement
authorities, and heightening the chance of more convictions and recoveries.

5.13.4 As officials would not have to obtain information using other powers (or at
worst, wait a year), quicker, wider and deeper investigations would be paossible
than under Option 1b and the opportunity created for quicker and more
substantial proof to be gathered. Obtaining equivalent infomation from other

sources (e.g. production orders and bank circulars) might involve substantial
delays, assuming such infomation was available at all (some consultees were

concerned that several recent bank infoomation system designs have failed to
support the information needs of criminal inquiries).

Open register
5.13.5 The marginal added value of open register for law enforcement in this sub-

option is the possibility of access using a pretext. As with Option 1b, the open
register puts private sector recovery e xperts on a par with law enforcers.

5.13.6 Principal industry beneficiaries would be businesses that regularly review
counterparty credit standing in detail. Information available under this option
would dso be of more benefit to companies having to meet FATF-based client
identification requirements, as the information would be more current and match
disclosure requirements for legal shareholdings. From the shareholder viewpoint
there would be almost complete trans parency with regard to their companys true
ownership though, as with law enforcement, no easy way to drill deeper.
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Benefits

5.13.7 The power to get alongside events as opposed to the ex postnature of the
earlier options has important morale value for enforcers as it overcomes the
sense of always being many steps behind criminals and allows a more proactive
response. It therefore is of special value in rapidly moving investigations where
success depends upon speed and predse calculation of beneficial ownership.
Late stage support to long-running investigations is also important, as this is the
point where assets and their current possessors are located.

5.13.8 The increased opportunities to question beneficial owners and company
officials more often about the timing and content of recent declarations and
records provides more opportunity for inconsistencies to emerge. The greater
detail of historical record that would arise would make more complex analysis
possible, for example linking cash flows to timings. Once more there would be
more chance of success and bigger possible successes.

5.13.9 The open and closed register versions of Option 1c both attract b enefits of
the firstorder of economy.

5.14 Option 2
Closed record
5.14.1 The main features in Option 2 relate to the introduction of a duty to report

benefidal ownership at company level and the extension of the duty to unlisted
public companies. The three principal marginal effects of the option are that:

 Thecompanyandits directors are brought into the frame of res ponsibility with
respect to reporting as well as recording

» The serious arrestable offence is widened to cover any failure to report
annually and reporting false or misleading data

» Acentral reporting and inquiry point is estabished at Companies House

5.14.2 By making more comprehensive and centralised historic data available,
and more accessible, the marginal effect of the provision’s environment would be
similarto Option 1b (open register), namely to:

» increase the number of people that can be held to account, and the range of
their behaviour that can be investigated

* improve the opportunities to spot inconsistencies

* improve the likelihood that those questioned will co-operate with inquiries

e provide an altemative source of historical informaton of a known format and
age on companystructure
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5.14.3 The opinion among law enforcers was that the option was the first to offer
the possibility of a new approach to planning bng-tem operations, and that its
value would grow over time as data built up. The critical marginal benefits for
recovery were that:

« makng company 'gatekeepers' for the purposes of determining company
ownership allows more scope for intermediaries and accomplices to deny
criminals opportunities for abusing companies and to report them if theydo

» a central reference point would allon more sensitive investigations to be
undertaken with less risk of interest being flagged to companies and thus
possibly to individuals under suspicion orsunveillance thatattaches to Options
1a-c

 Having a central reference pant would also sawe time by allowing easier
physical access to data through Companies House than via individual
inguiries to companies (as under Option 1a-c)

5.14 4 ltis with this option that the proposals also begin to be of practical value to
other law enforcement units, by saving them using more complex powers to
obtain information, as well as the tme and effort involved in so doing. Checks on

this basis might become routine, as with land registry searches in HM Customs &
Excise inquires. The opton would also reduce the risk of prjudicing an

investigation by being seen to be asking questions. This would benefit, for
example, SFO, HM Customs & Excise inwestigation teams and Spedal Branch.

5.14.5 As a result, more and complex investigations could be atempted with
more chances of laying charges and more chance of successful convictions and

confiscation. In particular, by making it riskier for company officers and
intermediaries to act on behalf of criminals and thus harder for criminals to
control companies, fewer corporate vehicles would be available as conduits.

Open register

5.14.6 The marginal effect of open register would be to extend the closed record
benefits to a much wider audience. Importantly, it is the first option that allows
private sector data suppliers access to routine comprehensive data on beneficial
ownership from official sources and to match it with other information held on
individuals and companies. Placing the information obtained under Option 2 on
open register would allow these companies to establish user-friendy databases
on beneficial ownership.

5.14.7 Public information held by Companies Hous