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EXPLANATORY NOTE 
 
CLAUSE 31: TIME LIMITS FOR DEMANDS FOR PENALTIES 
(DUTIES AND TAXES ON IMPORT AND EXPORT) 
 

SUMMARY 
 
1.  This clause specifies the time limits for issuing a civil penalty demand 
notice for civil evasion penalties and other penalties 

_________________________________ 
 

DETAILS OF THE CLAUSE 
 
2.  Subsection (1) set out that a demand notice may not be given in the case 
of an evasion penalty, if more than 20 years has passed since the conduct 
which gave rise to the penalty ceased, or in the case of a non evasion penalty, 
more than 3 years has passed since that conduct ceased.   
 
3.  Subsection (2) sets out that a demand notice for a penalty may be given 
more than 2 years after evidence of facts, sufficient in the opinion of the 
Commissioners to justify the issue of the demand notice, comes to their 
knowledge.  
 
4.  Subsection (3) states that a demand notice may not be given for a penalty 
where a person was liable to any penalty immediately before his death. In the 
case of an evasion penalty it may not be issued more than 3 years after his 
death. No demand notice may be issued for non evasion penalties following 
the death of the person liable to such a penalty. 
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EXPLANATORY NOTE 
 
CLAUSE 32:  NO PROSECUTION AFTER DEMAND NOTICE FOR 
PENALTY FOR CONTRAVENTION OF RELEVANT RULE 
(DUTIES AND TAXES ON IMPORTATION AND EXPORTATION) 
 

SUMMARY 
 
1.  This clause provides that where a person has received a penalty demand 
notice for a non evasion penalty he cannot subsequently be prosecuted for 
an offence constituted by the same conduct. 

_________________________________ 
 

DETAILS OF THE CLAUSE 
 
2.  The clause sets out that where a demand notice is issued for a non 
evasion penalty, no criminal proceedings may be brought for any offence 
which arises because of the conduct which led to the issue of the penalty.  
This applies whether or not the penalty is subsequently withdrawn. 
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EXPLANATORY NOTE 
 
CLAUSE 33:  RIGHT TO REVIEW OF CERTAIN DECISIONS 
(DUTIES AND TAXES ON IMPORTATION AND EXPORTATION) 
 

SUMMARY 
 
1.  This clause provides the right to request that H M Customs and Excise 
review decisions where it is contended that a breach of a customs 
requirement has taken place, whether or not demand of a penalty is 
deemed necessary. 

_________________________________ 
 

DETAILS OF THE CLAUSE 
 
2.  Subsection (1) states that where the Commissioners of Customs and 
Excise give a person, or his representative, a notice informing him that, in 
their opinion, that person is liable to a non evasion penalty, but on this 
occasion they do not propose issuing a demand notice, that person, or his 
representative, may give notice to the Commissioners requiring them to 
review their decision that liability to a penalty exists. 
 
3.  Subsection (2) provides that where the Commissioners give a demand 
notice to a person, or his representative, that person, or his representative, 
may in return by notice require the Commissioners to review their 
decision that the person is liable to an evasion penalty, or a non evasion 
penalty, or to review their decision as to the amount of the penalty. 
 
4.  Subsection (3) states that where the Commissioners give a notice to a 
body corporate and to a relevant officer of the company, the provisions of 
subsection (2) do not apply, but instead subsections (4) and (5) below do. 
 
5.  Subsection (4) provides that where the Commissioners give a demand 
notice to the relevant officer, or his representative, for an evasion penalty 
that corresponds to the portion of the basic penalty stated in the demand 
notice, the relevant officer, or his representative, may give notice requiring 
the Commissioners to review their decision that the conduct of the 
company is, wholly or partly, attributable to the relevant officer’s 
dishonesty, or to review their decision as to the quantum of the basic 
penalty which they are seeking to recover from the relevant officer or his 
representative. 
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6.  Subsection (5) states that where the Commissioners issue a demand 
notice to a company or its representative for a portion of the basic evasion 
penalty which is not recoverable from the relevant officer, the company or 
its representative may give notice to the Commissioners to review their 
decision that the company is liable to an evasion penalty, or to review 
their decision as to the quantum of the basic evasion penalty as if it were 
the amount specified in the demand notice. 
 
7.  Subsection (6) provides that a person may not under this section 
require a review of a decision under section 35 where the Commissioners 
are given certain powers on  a review.         
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EXPLANATORY NOTE 
 
CLAUSE 34:  TIME LIMIT AND RIGHT TO FURTHER REVIEW 
(DUTIES AND TAXES ON IMPORTATION AND EXPORTATION) 
 

SUMMARY 
 
1.  This clause sets down the time limit for requesting a review and describes 
circumstances under which a further review may be requested. 

_________________________________ 
 

DETAILS OF THE CLAUSE 
 
2.  Subsection (1) provides that the Commissioners are not required under 
section10 to review any decision unless the notice by a person, or his 
representative, is given before the end of the permitted period. 
 
3.  Subsection (2) states that the permitted period is 45 days which starts 
from the day on which the relevant notice is given. 
 
4.  Subsection (3) sets out the two sets of circumstances for notices being 
given.  The first relates to a notice that explains that a legal requirement has 
been breached, but the Commissioners have decided not to issue a demand 
notice for a penalty.  The second covers all other cases where a demand 
notice is given. 
 
5.  Subsection (4) provides that nothing in subsection (1) prevents the 
Commissioners from agreeing on request to review a decision where the 
notice has been given outside the permitted 45 day period. 
 
6.  Subsection (5) states that a person may give notice under section 33 for a 
decision to be further reviewed only if the Commissioners did not in any 
previous review have all the relevant facts or matters before them.  
Furthermore, that the Commissioners are not asked to consider any of the 
facts they had considered previously, except in so far as they are relevant to 
any issue to which the new facts or matters relate, which they had not 
previously considered. 
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EXPLANATORY NOTE 
 
CLAUSE 35:  POWERS OF COMMISSIONERS ON A REVIEW 
(DUTIES AND TAXES ON IMPORTATION AND EXPORTATION) 
 

SUMMARY 
 
1.  This clause sets down the powers of the Commissioners on a review and 
the time limit for giving notice of their determination on the review. 

_________________________________ 
 

DETAILS OF THE CLAUSE 
 
2.  Subsection (1) provides that this section applies where the Commissioners 
are required by a person, or his representative to review a decision that 
breach of a legal requirement has taken place, or agree to do so on outside 
the 45 day permitted period. 
 
3.  Subsection (2) states that on a review the Commissioners may confirm, 
withdraw or vary a decision. 
 
4.  Subsection (3) provides that where the Commissioners withdraw or vary a 
decision, they may also take any further steps after this that they may 
consider appropriate. 
 
5.  Subsection (4) provides that if the Commissioners do not within 45 days 
give notice of their review decision to the person who requested the review, 
or his representative, then it shall be taken that the Commissioners have 
confirmed their original decision. 
 
6.  Subsection (5) states that for the purposes of subsection (4) the permitted 
period of 45 days begins on the day the review is required by the person or 
his representatives or is agreed to by the Commissioners outside the 45 day 
period. 
  



CUSTOMS AND EXCISE                                         FINANCE BILL 2003 
                                                                                      CLAUSE 36 

 
 
EXPLANATORY NOTE 
 
CLAUSE 36:  APPEALS TO A TRIBUNAL (DUTIES AND TAXES ON 
IMPORTATION AND EXPORTATION) 
 

SUMMARY 
 
1.  This clause specifies the appealable matters that may be considered by an 
independent tribunal and the powers of such a tribunal. 

_________________________________ 
 
 

DETAILS OF THE CLAUSE 
 
2.  Subsection (1) provides that an appeal can be made to a tribunal against 
any decision by the Commissioners on a review.  This includes any 
confirmation where the Commissioners have failed to review their decision 
within 45 days and therefore it is assumed that their original decision is 
confirmed. 
 
3.  Subsection (2) provides that an appeal under this section can only be 
made if the person appealing is the person who required the review in 
question, or it was requested by his representative, or was asked for by a 
representative of a person falling within the previous two categories. 
 
4.  Subsection (3) provides that the powers of an appeal tribunal on an appeal 
under this section include the power to quash or vary a decision, and the 
power to substitute its own decision for any decision that is quashed. 
 
6.  Subsection (4) provides that on an appeal under this section the burden of 
proof as to whether where someone has conducted themselves dishonestly 
with the deliberate intention of evading any relevant duties or taxes, or has 
failed to meet certain legal requirements and have contravened a relevant rule 
lies with the Commissioners, but it is for the appellant to show that valid 
grounds of appeal have been established. 
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EXPLANATORY NOTE 
 
CLAUSE 37:  APPEAL TRIBUNALS (DUTIES AND TAXES ON 
IMPORTATION AND EXPORTATION) 
 

SUMMARY 
 
1.  This clause extends legislation as to the settlement of appeals by 
agreement and enforcement of decisions by tribunals, to treat any reference 
to VAT as including all relevant duties and taxes. The recovery of costs 
awarded against a person is to be treated as if it was customs duty that had to 
be paid.     

_________________________________ 
 

DETAILS OF THE CLAUSE 
 
2.  Subsection (1) means that the references in the Value Added Tax Act 
1994 to settling of appeals by agreement (section 85) and enforcement of the 
decisions of a tribunal (section 87) are to be treated as if the relevant taxes 
and duties under this chapter included any reference to VAT and any 
reference in section 83 (appealable matters) in the 1994 Act included a 
reference to the relevant taxes and duties mentioned in this chapter. 
 
3.  Subsection (2) provides that costs awarded against an appellant on an 
appeal are to be recoverable as if they were an amount of customs duty that 
had to be paid. 
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EXPLANATORY NOTE 
 
 
CLAUSE 38:  ADMISSIBILITY OF CERTAIN STATEMENTS AND 
DOCUMENTS (DUTIES AND TAXES ON IMPORTATION AND 
EXPORTATION) 
 

SUMMARY 
 
1.  This clause provides that statements and documents produced or made by 
a person during an investigation into conduct resulting in an evasion penalty 
are admissible in subsequent criminal proceedings where permitted. 

_________________________________ 
 
 

DETAILS OF THE CLAUSE 
 
2.  Subsection (1) provides that statements made or documents produced by 
or on behalf of a person during an investigation into a person’s dishonest 
conduct that had lead to evasion of taxes or duties making him liable to a 
civil evasion penalty, can be used in any criminal proceedings against that 
person in respect of an offence in connection with any relevant tax or duty, or 
in any proceedings to recover any sum due in relation to any relevant tax or 
duty.  This is so even if during the investigation certain matters have been 
brought to his attention that lead him to make the statements or produce the 
documents. 
 
3.  Subsection (2) lists those matters mentioned in subsection (1) brought to 
the attention of the person concerned.  These are that the Commissioners 
have the power to issue a demand notice by way of an evasion penalty rather 
than begin criminal proceedings; that  the Commissioners practice is to take 
into account, in deciding whether or not to issue a penalty, that a person has 
fully confessed to any dishonest conduct and that he has fully co-operated in 
any investigation; that the Commissioners, or, on appeal, an appeal tribunal 
have power to reduce an evasion penalty and that in deciding the extent of 
any reduction, the Commissioners or tribunal will have regard to the extent 
of the person’s co-operation during an investigation. 
 
4.  Subsection (3) makes it clear that this section does not apply in relation to 
customs duty of a preferential tariff country, that is customs duty of a country 
outside the European Union.    
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EXPLANATORY NOTE 
 
CLAUSE 39:  SERVICE OF NOTICES (DUTIES AND TAXES ON 
IMPORT IMPORTATION AND EXPORTATION) 
 
                                                           SUMMARY 
 
1.  This clause specifies the procedures for service of notice under the Chapter. 
 

_________________________________ 
 
                                               DETAILS OF THE CLAUSE 
 
2.   Any notice to be given to any person under this Chapter may be given in a 
letter sent through the post addressed to that person or his representative to his last 
or usual residence of place of business.  
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EXPLANATORY NOTE 
 
CLAUSE 40:  PENALTIES NOT TO BE DEDUCTED FOR INCOME 
TAX OR CORPORATION TAX PURPOSES (DUTIES AND TAXES ON 
IMPORTATION AND EXPORTATION) 
 

SUMMARY 
 
1.  Where a penalty is imposed, the amount cannot be deducted for income tax 
or corporation tax purposes. 

_________________________________ 
 

DETAILS OF THE CLAUSE 
 
2.   This clause inserts a new subsection into section 827 of the Taxes Act 
1988 to the effect that where someone has to pay a civil evasion penalty or a 
penalty under clause 26, the payment cannot be allowed as a deduction for 
income tax or corporation tax purposes.   
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EXPLANATORY NOTE 
 
CLAUSE 41:  REGULATIONS AND ORDERS (DUTIES AND TAXES 
OR IMPORT IMPORTATION AND EXPORTATION) 
 

SUMMARY 
 
1.  This clause specifies the scope of the power and procedure by statutory 
instrument to make regulations or an order under this Chapter. 

_________________________________ 
 
                                                

DETAILS OF THE CLAUSE 
 
2.  Subsection (1) defines the scope of the power given to the Treasury in 
relation to the making of regulations or orders. 
 
3.  Subsection (2) states that the power given to the Treasury to make 
regulations and order is exercisable by statutory instrument. 
 
4.  Subsection (3) states that any statutory instrument containing regulations 
under this Chapter shall be subject to annulment by way of resolution of the 
House of Commons.     
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