CUSTOMS AND EXCISE FINANCE BILL 2003
RESOLUTION 17 CLAUSE 21

EXPLANATORY NOTES

CLAUSE 21: VAT: SIMPLIFICATION OF BUSINESS GIFTS
RELIEF

SUMMARY

1. This clause provides for the simplification of the rules on
business gifts. All business gifts will be relieved from VAT, where they
are made to the same person within a period of 12 months and their cost
does not exceed £50 in total. Where these criteria are not met, no relief
will be available.

DETAILS OF THE CLAUSE

2. Subsection (1) provides that paragraph 5 of Schedule 4 to the
Value Added Tax Act 1994 is amended. The extent of the amendments
is described in paragraphs 3 to 6 below.

3. Subsection (2) substitutes a new sub-paragraph, (2)(a), into
paragraph 5 of Schedule 4. It removes the series or succession rule and
confirms in law a reference period of 12 months.

4. The new sub-paragraph, (2)(a) provides for any number of
business gifts made to the same person in the same year to be relieved of
VAT where the cost of the gifts does not exceed £50 in total.

5. Subsection (3) inserts a new sub-paragraph, (2ZA), which defines

the terms “business gift”, “cost” and “the same year” as they are used in
the revised sub-paragraph (2).

6. Subsection (4) provides that the new simplification rules apply in
relation to business gifts made on or after 1* October 2003.

BACKGROUND

7. The measure is designed to remove the anomaly that arises
whereby a series or succession of gifts made to the same person of low
value are taxed, whereas a single gift of higher value is relieved from
VAT.
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RESOLUTION 18 CLAUSE 22

EXPLANATORY NOTES

CLAUSE 22:VAT: NON-BUSINESS USE OF BUSINESS
PROPERTY

SUMMARY

1. This clause removes from land, buildings or civil engineering
works the output tax charge applying on private or other non-business
use. Its purpose is to prevent payment of VAT on the private or non-
business use being deferred over many years. The change takes effect
from 9 April 2003.

DETAILS OF THE CLAUSE

2. Subsection (1) amends paragraph 5 of Schedule 4 to the Value
Added Tax Act 1994 (matters to be treated as supply of goods or
services). It inserts new subsection 4A.

3. New subsection 4A provides that sub-paragraph 4 (non-business
use of business assets treated as supplies of services) does not apply to
any interest in land, any building or part of a building, any civil
engineering work or part of such a work, or any goods to be
incorporated in a building or engineering work.

4. Subsection (2) provides that the change will come into effect on 9
April 2003.
5. Subsection (3) provides that the change will not affect any ‘asset’

in respect of which ‘the person in question’ or any of his ‘predecessors’
became entitled to an input tax credit or, if an overseas business, a VAT
repayment prior to 9 April 2003.

6. Subsection (4) defines ‘the person in question’, ‘predecessor’ and
‘asset’ for the purposes of subsection 3.  ‘The person in question’
means the person carrying on the business. ‘Predecessor’ means a
predecessor business. ‘Asset’ means the items listed in subsection 4A.

BACKGROUND

7. A business may recover the input tax it incurs where it relates to
taxable supplies made for business purposes. It may not be recovered
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where it relates to private use or non-business use. Where a business
purchase is to be used partly for private or other non-business purposes,
the VAT incurred is apportioned at or around the time of purchase so
that only the VAT which relates to the business element is recoverable
as input tax.

8 There is, however, another approach which gives businesses the
option of full input tax deduction on the purchase of an asset, with the
private use paid for by an output tax charge arising over the lifetime of
the asset. This alternative approach is often used by business for
expensive goods such as boats. It works less well for assets like land and
buildings that depreciate very slowly. To help prevent deferral of VAT
over many years, this clause provides for land, buildings and civil
engineering works to be removed from the scope of the alternative
approach.
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RESOLUTION 19 CLAUSE 23
PROCEDURE RESOLUTION SCHEDULE 2
FINANCE (MONEY) (a)

EXPLANATORY NOTES

CLAUSE 23 AND SCHEDULE 2: SUPPLY OF ELECTRONIC
SERVICES IN MEMBER STATES: VAT SPECIAL
ACCOUNTING SCHEME

SUMMARY

1. This clause introduces a simplified optional scheme for non-EU
businesses that provide electronically supplied services to EU
consumers to register and account for VAT electronically, from 1 July
2003.

DETAILS OF THE CLAUSE

2. Paragraph 1 of Schedule 2 amends Part I of the Value Added Tax
Act 1994 (charge to tax). The extent of the amendments are described
below.

3. Paragraph 2 of Schedule 2 inserts new section 3A to the Act. This
gives effect to the new Schedule 3B to the Act which provides for the
optional simplified scheme. It provides powers for the Treasury to
amend the Schedule by order.

4. Paragraph 3 of Schedule 2 amends paragraph 13(8) to Schedule 1
of the Act (cancellation of registration) such that it is subject to
paragraph 18 of the new Schedule 3B (deregistration).

5. Paragraph 4 of Schedule 2 inserts the new Schedule 3B to the Act
(supply of electronic services in member states: special accounting
scheme) after Schedule 3A (registration in respect of disposals of assets
for which a VAT repayment is claimed). The optional simplified scheme
provides for electronic registration and de-registration; certain
obligations following registration, including the electronic submission
of returns, payment of EU VAT and the keeping of records; and certain
miscellaneous provisions covering matters such as refunds of UK VAT
and the right of appeal.
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RESOLUTION 19 CLAUSE 23
PROCEDURE RESOLUTION SCHEDULE 2
FINANCE (MONEY) (a)

BACKGROUND
6. The optional simplified scheme for non-EU businesses providing

electronically supplied services to EU consumers implements, in part,
Council Directive 2002/38/EC.

7. That Directive amends EU place of supply rules for
electronically supplied services with effect from 1 July 2003. These
rules were implemented in the UK by the Value Added Tax (Place of
Supply of Services) (Amendment) Order 2003 (SI 2003 No.862) and
the Value Added Tax (Reverse Charge) (Amendment) Order 2003 (SI
2003 No. 863). In particular, these rules provide that services supplied
by non-EU businesses to private individuals and non-business
organisations in the EU shall be taxed in the country where the customer
belongs.

8. These changes would mean that such businesses would normally
be required to register and account for VAT in every EU member state
where they make supplies. The optional simplified scheme allows such
businesses to register electronically in the single member state of their
choice and electronically declare the EU VAT due on a single periodic
VAT return to the member state of registration.

0. The member state of registration then distributes the VAT due to
the appropriate member states under Council Regulation (EC) No
792/2002.
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CLAUSE 24

EXPLANATORY NOTE

CLAUSE 24: INTRODUCTORY (DUTIES AND TAXES ON
IMPORTATION AND OR EXPORTATION: PENALTIES)

SUMMARY

1. This clause introduces penalties for traders who contravene their legal
obligations under national and Community customs law or who evade relevant
duties and taxes and defines key terms. The date the changes take effect will
be appointed in a Treasury Order.

DETAILS OF THE CLAUSE

2. Subsection (1) makes provision for penalties to be introduced where a
person engages in conduct for the purpose of evading any relevant tax or duty,
or engages in any conduct by which he contravenes a legal requirement, duty,
obligation, or condition in respect of any relevant tax or duty.

3. Subsection (2) lists the duties and taxes that will be subject to penalties.

4. Subsection (3) lists definitions of key terms.

5. Subsection (4) makes it clear that any references to the Community Customs
Code include any amendment to the code, whether before or after penalties take
effect.

6. Subsection (5) gives the Treasury power to make an order to amend any
reference to the Community Customs Code or to any statutory instrument
referred to in this Chapter.

7. Under subsection (6) a statutory instrument can only be made if a draft of
that instrument has been laid before and approved by resolution of the House of
Commons.

8. Subsection (7) states that the Treasury may by order appoint the day the
Chapter will come into force.
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BACKGROUND

9. Civil penalties are being introduced as an alternative to criminal sanctions
for cases involving the evasion of customs duties and/or import VAT as the
appropriate sanction for contravention of European and national customs law.
The introduction of civil penalties will bring the customs regime in line with
other regimes administered by HM Customs and Excise such as VAT where
civil penalties have been successfully used to improve compliance skills.
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CLAUSE 25

EXPLANATORY NOTE

CLAUSE 25: PENALTY FOR EVASION (DUTIES AND TAXES ON
IMPORTATION AND EXPORTATION)

SUMMARY

1. This clause describes the circumstances under which a person is liable to a
civil evasion penalty and the amount of such a penalty.

DETAILS OF THE CLAUSE

2. Subsection (1) introduces a civil penalty for a person who dishonestly
engages in conduct for the purpose of evading any relevant tax or duty,
whether or not that conduct is sufficient to give rise to any criminal liability.
The penalty is equal to the tax or duty evaded or, sought to be evaded.

3. Subsection (2) makes it clear that where someone engages in the behaviour
described above, they are subject to the provisions set out in the rest of this
part.

4. Subsection (3) provides that evasion penalties cannot be levied where the
evasion of customs duty takes place in a country outside the United Kingdom
that has a preferential tariff agreement with the European Union.

5. Subsection (4) defines the taxes and duties evaded to determine the
amount for penalty purposes.

6. Subsection (5) clarifies the sum evaded.

7. _Subsection (6) ensures that an evasion penalty cannot be levied where a
person’s conduct has already resulted in criminal proceedings, or a non-
evasion penalty has already been issued, or a penalty has been issued under a
different legal provision relating to the relevant tax or duty.

BACKGROUND

Currently dishonest conduct leading to evasion of customs duties and taxes
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can only be dealt with by way of criminal proceedings. The introduction of
civil evasion penalties means that there will now be an alternative way of
dealing with such breaches of European and national customs laws.
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CLAUSE 24

EXPLANATORY NOTE

CLAUSE 24: INTRODUCTORY (DUTIES AND TAXES ON
IMPORTATION AND OR EXPORTATION: PENALTIES)

SUMMARY

1. This clause introduces penalties for traders who contravene their legal
obligations under national and Community customs law or who evade relevant
duties and taxes and defines key terms. The date the changes take effect will
be appointed in a Treasury Order.

DETAILS OF THE CLAUSE

2. Subsection (1) makes provision for penalties to be introduced where a
person engages in conduct for the purpose of evading any relevant tax or duty,
or engages in any conduct by which he contravenes a legal requirement, duty,
obligation, or condition in respect of any relevant tax or duty.

3. Subsection (2) lists the duties and taxes that will be subject to penalties.

4. Subsection (3) lists definitions of key terms.

5. Subsection (4) makes it clear that any references to the Community Customs
Code include any amendment to the code, whether before or after penalties take
effect.

6. Subsection (5) gives the Treasury power to make an order to amend any
reference to the Community Customs Code or to any statutory instrument
referred to in this Chapter.

7. Under subsection (6) a statutory instrument can only be made if a draft of
that instrument has been laid before and approved by resolution of the House of
Commons.

8. Subsection (7) states that the Treasury may by order appoint the day the
Chapter will come into force.
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BACKGROUND

9. Civil penalties are being introduced as an alternative to criminal sanctions
for cases involving the evasion of customs duties and/or import VAT as the
appropriate sanction for contravention of European and national customs law.
The introduction of civil penalties will bring the customs regime in line with
other regimes administered by HM Customs and Excise such as VAT where
civil penalties have been successfully used to improve compliance skills.



CUSTOMS AND EXCISE FINANCE BILL 2003
CLAUSE 25

EXPLANATORY NOTE

CLAUSE 25: PENALTY FOR EVASION (DUTIES AND TAXES ON
IMPORTATION AND EXPORTATION)

SUMMARY

1. This clause describes the circumstances under which a person is liable to a
civil evasion penalty and the amount of such a penalty.

DETAILS OF THE CLAUSE

2. Subsection (1) introduces a civil penalty for a person who dishonestly
engages in conduct for the purpose of evading any relevant tax or duty,
whether or not that conduct is sufficient to give rise to any criminal liability.
The penalty is equal to the tax or duty evaded or, sought to be evaded.

3. Subsection (2) makes it clear that where someone engages in the behaviour
described above, they are subject to the provisions set out in the rest of this
part.

4. Subsection (3) provides that evasion penalties cannot be levied where the
evasion of customs duty takes place in a country outside the United Kingdom
that has a preferential tariff agreement with the European Union.

5. Subsection (4) defines the taxes and duties evaded to determine the
amount for penalty purposes.

6. Subsection (5) clarifies the sum evaded.

7. _Subsection (6) ensures that an evasion penalty cannot be levied where a
person’s conduct has already resulted in criminal proceedings, or a non-
evasion penalty has already been issued, or a penalty has been issued under a
different legal provision relating to the relevant tax or duty.

BACKGROUND

Currently dishonest conduct leading to evasion of customs duties and taxes
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can only be dealt with by way of criminal proceedings. The introduction of
civil evasion penalties means that there will now be an alternative way of
dealing with such breaches of European and national customs laws.



CUSTOMS AND EXCISE FINANCE BILL 2003
CLAUSE 26

EXPLANATORY NOTE

CLAUSE 26: PENALTY FOR CONTRAVENTION OF RELEVANT
RULE (DUTIES AND TAXES ON IMPORTATION AND
EXPORTATION)

SUMMARY

1. This clause describes the circumstances under which a person is liable to
a civil penalty other than an evasion penalty and the amount of such a
penalty. This clause also allows for the introduction of an Order to set and
vary the amount of any penalty.

DETAILS OF THE CLAUSE

2. Subsection (1) provides for the Treasury to make an order, setting out
under what circumstances the person who is responsible for meeting certain
legal requirements in relation to taxes or duties as defined, is liable to a civil
penalty.

3. Subsection (2) makes it clear that where someone engages in conduct
which contravenes any relevant rule as defined, they are subject to the
provisions set out in the remaining clauses of this part.

4. Subsection (3) provides that the power given to the Treasury under
subsection (1) allows it to name any person, without further qualification, as
falling within the description as being liable to a civil penalty.

5. Subsection (4) allows the Treasury to make an order prescribing the
different cases or different circumstances where a person who is responsible
for meeting certain legal requirements in relation to taxes or duties as
defined may be subject to a civil penalty.

6. Subsection (5) sets out that a penalty for failing to meet certain legal
requirements in relation to taxes or duties as defined cannot be more than
£2,500.

7. Subsection (6) allows the Treasury by way of an order to substitute a
different amount for £2,500.
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8. Subsection (7) states that a statutory instrument amending the amount of
£2,500, or any subsequent amended amount, may not be made unless it has
been approved by the House of Common:s.

9. Subsection (8) describes the relevant national and European Community
customs law in relation to any relevant tax or duty whereby a breach of any
duty, obligation, requirement or condition of which may lead to a civil
penalty.

10. Subsection (9) defines the community customs rules and relevant
international rules which if contravened could lead to a civil penalty.
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CLAUSE 27

EXPLANATORY NOTE
CLAUSE 27: EXCEPTIONS TO A PENALTY FOR
CONTRAVENTION OF RELEVANT RULE (DUTIES AND TAXES
ON IMPORTATION AND EXPORTATION)

SUMMARY

1. This clause describes the circumstances under which a person is not
liable to a civil penalty that is not an evasion penalty.

DETAILS OF THE CLAUSE

2. Subsection (1) states that someone is not liable to a penalty if they have
a reasonable excuse for their conduct in not meeting their legal obligations.

3. Subsection (2) sets out what is not considered to be a reasonable excuse.

4. Subsection (3) ensures that a civil penalty cannot be levied where
someone’s conduct has already resulted in criminal proceedings, or an
evasion penalty has already been issued, or a penalty has been issued under
a different legal provision relating to a relevant tax or duty. This means that
someone cannot be penalized for the same conduct more than once.

4. Subsection (4) ensures that in relation to import VAT someone is not
liable to a customs civil penalty if one has already been issued under the
VAT legislation covering civil penalties.
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CLAUSE 28

EXPLANATORY NOTE

CLAUSE 28: LIABILITY OF DIRECTORS ETC WHERE BODY
CORPORATE LIABLE TO PENALTY FOR EVASION (DUTIES
AND TAXES ON IMPORTATION AND EXPORTATION)

SUMMARY

1. This clause provides for a civil evasion penalty to be levied against a
director or another relevant officer of a body corporate liable for a penalty,
where the conduct giving rise to the penalty is attributable to the dishonesty
of such an individual.

DETAILS OF THE CLAUSE

2. Subsection (1) states that where a body corporate is liable to a civil
evasion penalty and the reason for this is entirely, or partly, due to the
dishonest behaviour of a person who at the time was either a director or a
managing officer of the company, then that person, or his representative,
may receive a notice stating that they are liable to an evasion penalty as
well as the company or its representative.

3. Subsection (2) sets out the details that must be included in the notice,
including details of the portion of the penalty to be recovered from the
director or managing officer.

4. Subsection (3) states that if someone is given a notice under this section,
the rest of the provisions relating to civil penalties shall apply as if he was
liable to pay the civil evasion penalty.

5. Subsection (4) provides that if a notice is issued to the body corporate it
is only liable to pay that amount of the evasion penalty that is not
recoverable from the relevant officer of the company.

6. Subsection (5) sets out a definition of a managing officer.

7. Subsection (6) states that where the affairs of a body corporate are
managed by its members, this section only applies to the conduct of a
member in connection with his management functions as if he were a
director of the company.
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CLAUSE 29

EXPLANATORY NOTE

CLAUSE 29: REDUCTION OF AMOUNT OF PENALTY (DUTIES

AND TAXES ON IMPORT IMPORTATION AND EXPORTATION)
SUMMARY

1. This clause provides for the amount of any civil penalty to be reduced to

take account of mitigating circumstances. This clause also describes
circumstances under which a reduction will not be considered.

DETAILS OF THE CLAUSE

2. Subsection (1) provides that where someone is liable to an evasion
penalty or a penalty under clause 26, the Commissioners of Customs and
Excise, either before or on appeal, or an appeal tribunal may reduce the
penalty down to nil. Furthermore, the Commissioners on a review, or an
appeal tribunal on an appeal, relating to a penalty that has been reduced may
cancel all or part of the reduction previously made.

3. Subsection (2) states that when exercising their powers under subsection
(1), neither the Commissioners or an appeal tribunal can take into account
any of the matters listed in subsection (3).

4. Subsection (3) states that those matters are lack of funds for paying the
relevant tax or duty, or the penalty; the fact that there has been in the
particular case in question or taken with any other cases no or no significant
loss of any tax or duty, or the fact that the person liable to the penalty, or a
person acting on his behalf, acted in good faith.
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EXPLANATORY NOTE

CLAUSE 30: DEMANDS FOR PENALTIES (DUTIES AND TAXES
ON IMPORTATION AND EXPORTATION)

SUMMARY
1. This clause describes the procedure for issuing a penalty demand notice

and the circumstances under which an amount of penalty may not be
pursued by H M Customs and Excise.

DETAILS OF THE CLAUSE

2. Subsection (1) states that where someone is liable to a civil penalty, the
Commissioners of Customs and Excise may give a written notice to that
person demanding payment of a penalty.

3. Subsection (2) provides that a penalty demanded is recoverable as if it
were a duty of customs, and that the issue of a demand notice is an
appealable matter to a tribunal. The amount recoverable is set out in the
next subsection.

4. Subsection (3) provides that a penalty is not recoverable if or to the
extent that the demand for the penalty has subsequently been withdrawn, or
that the amount of the penalty has been reduced either by the
Commissioners or a tribunal.
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