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PRESTON – HOUSE OF LORDS RULING

Departments should be aware of the House of Lords ruling on 8 February 2001 which confirmed retrospective access to pension schemes for part-timers back to 1976 but upheld the Equal Pay Act 1970 provision for making such claims within six months of leaving employment.  The attached DSS briefing explains the background to the Preston case and outlines some of the key issues.  It is important to note that there are substantive issues, including whether there has been indirect discrimination, which remain to be determined by the Employment Tribunals.

2. However, the ruling on time limits effectively means that claimants who lodged claims after six months of leaving employment will receive nothing; those who lodged claims within six months may receive access once the test cases have gone through the Employment Tribunal process; while those still in continuous employment may still lodge a claim.  

3. Some public service schemes have already decided to alert their employers as to the implications for employees and former employees regarding the requirement to claim within a time limit if they are to benefit from the Preston ruling and to supply guidance to avoid the risk of employers providing misleading information when employees make enquiries.  Other schemes will want to consider urgently whether there is a case for doing the same.  One option would be to refer employees to their Trades Union representative, local Citizens’ Advice Bureau or the Occupational Pensions Advisory Service for advice about whether and how to make a claim.

4.     Those who choose to bring this matter to the attention of existing staff and those employees who may have left employment within the last six months (ie those who still have time to lodge a claim if they have relevant ‘Preston’ service) should word their advice very carefully with the help of lawyers.   Preliminary views from Government legal advisers strongly suggest that schemes and employers have no legal obligation or ‘duty of care’ to advertise this requirement, as there has been no change in the law regarding the six months limitation.  You may consider, however, that you should alert former employees on equity and propriety grounds.  If that is your view you should act immediately as there may be some people for whom the six-month limit is about to expire.  
5. On no account should schemes give any grounds to employees or former employees to believe that a duty of care exists, either in relation to Preston or any other employment matter, where none existed before.  Schemes should also be clear that there are no grounds for giving special treatment to people whose claims may be time expired.  Benefits will not be provided from public service schemes to Preston claimants unless a valid claim has been lodged with an employment tribunal.

6. If you have any queries on this guidance you can contact me on 0207 270 4997 or email me at Elizabeth.Roberts@hm-treasury.gsi.gov.uk. More guidance will be issued in due course when we have received legal advice about dealing with Preston claims.

ELIZABETH ROBERTS

HM Treasury

Parliament Street

LONDON SW1P 3AG

Briefing Notes on Preston

The House of Lords ruling on 8 February concerned part-time workers, notably the case of Shirley Preston, a part-time worker who was denied access to the NHS pension scheme.  This and other test cases challenged domestic legislation on time limits relating to claims for backdated membership of occupational pension schemes. 

UK legislation says that claims for access to a pension scheme in equal treatment cases must be made whilst the individual is in employment or within 6 months of leaving.  Access can be backdated for up to 2 years from the date of claim. The ruling is about these time limits.

The case was previously heard by the European Court of Justice who ruled that a rule such as the six-month time limit is not contrary to community law.  But it had to go back to the House of Lords to consider whether it was no less favourable than similar time limits in UK legislation.

The Ruling
The House of Lords have ruled that the six month time limit is not less favourable than the only other similar time limit in UK law – that which applies to claims for breach of contract – and therefore holds.

But the two year time limit cannot be relied upon.  Claims can be backdated as far as 8 April 1976 or date of commencement of employment if later, subject to payment of contributions owing in respect of the period for which membership is claimed. 

A further issue covered by the ruling applies to people who have a series of regular short term contracts with the same employer.  Where there is a stable employer relationship the six month time limit cannot be applied at the end of each contract.

What happens next?

The Lords ruling does not mean that all the cases are now settled.  The substantive issue of whether or not the exclusion of these part-time workers from the particular pension schemes was discriminatory must still be decided.   That is a matter for the Employment Tribunals.     

Will this affect all part-time workers?

The underlying issue is indirect sex discrimination.  If a pension scheme refused to accept part-timers, that could be discriminatory, and therefore unlawful, if more people of one sex than the other were adversely affected and there were no objective grounds to justify the exclusion.  Individuals who believe they have been subject to discrimination can appeal to an Employment Tribunal.  

What does the ruling mean?
Part-timers who presented their claims more than six months after employment ended will not be entitled to backdated membership of the scheme.  But claims that were made in time will be able to go back over past periods of employment as far as April 1976 if their previous exclusion from the scheme was discriminatory and contributions are paid for the period of backdating. 

What will it cost?
Very difficult to estimate.  It depends on lots of questions – how many claims will be valid and over what periods of time – how many will be put off by the cost of paying contributions for a past period. 

But costs to employers (including Government as an employer) and employees could be of the order of £4 bn.

Will Government pay compensation?

No. Pension provision is matter for individual employees and their employers. 

The time limits in UK law were intended to provide a reasonable balance between protecting employees’ rights and limiting burdens on business, and were in line with similar provisions in the Equal Pay Act.    

When will arrears be paid?
The Lords ruling is only final on the preliminary issue of time limits.  The test cases, including Preston, will now have to go back to the Employment Tribunals to consider the effect of the Lords’ ruling on them, and, most importantly, whether exclusion from the particular pension schemes was in fact discriminatory and, if so, whether there were other objective grounds to justify the exclusion.

The Tribunals have around 50,000 appeals to deal with so there are serious administrative implications to consider.

What would count as objective grounds for excluding part-timers?
That is a question the Tribunals will have to consider in the light of arguments put to them by employers or schemes.

Will men qualify as well as women?

That comes back to the question of whether or not there was indirect sex discrimination.  That may be true in a scheme where more men than women were adversely affected by the discriminatory rule.

What should people be advised to do?
Those who have already made appeals should wait for information from the Tribunals.  Others may want to talk to their employer or former employer, trade union rep or staff association, the trustees or administrator of the pension scheme, or contact their local Citizens Advice Bureau.

Advice on pensions matters generally is provided by OPAS (Office for the Pensions Advisory Service) at:

11, Belgrave Road,

London

SW1V 1RB

Tel   020 7233 8080

What about someone who is already getting SERPS?

A SERPS pension would have to be adjusted if a person was awarded a backdated pension from a contracted-out scheme.  And arrears of national insurance rebate would have to be offset against SERPS already paid – otherwise there would be double provision from public funds.   

