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TREASURY SHARES: PROPOSED CHANGES
TO THE REGULATED ACTIVITIES ORDER

A memorandum by the Law Society's Company Law Committee

INTRODUCTION

We welcome the proposals set out in HM Treasury's Consultation Paper which should
achieve a satisfactory exemption from the requirement for UK companies which deal in
treasury shares to seek authorisation under the Financial Services and Markets Act 2000
for those activities.

We do however have a concern that non-UK companies, who may under their law of
incorporation pursuant to provisions corresponding to those under section 162(C) of the
Companies Act 1985 have the ability to deal in Treasury shares and whose shares may be
listed on a UK or EEA exchange do not have the benefit of an exemption. These
companies may have UK shareholders and a place of business in the UK and may
therefore engage in the activities of buying and selling their own shares in the United
Kingdom. We elaborate on this concern in our answers to the specific questions set out
in the Consultation Paper below.

ANSWERS TO THE QUESTIONS SET OUT IN THE CONSULTATION PAPER

Do you agree that, in practice, companies that buy back their shares and cancel
them pursuant to s.160(4) and s.162(1) of the Companies Act 1985 carry out such
transactions only infrequently and thus are not caught by the business test?

We agree. It is unlikely that such companies would lose the benefit of the dealing as
principal exemption in paragraph 15 of the Regulated Activities Order (RAO).

Do you agree that companies should not have to obtain authorisation from the FSA
in order to buy back their own shares or sell treasury shares on a frequent basis?

We agree.

Should companies that wish to buy back their own shares or sell treasury shares be
required to use the services of a broker or other authorised person?

We agree with the view expressed in the Consultation Paper that a company should have
a choice as to whether or not to use a broker when engaging in the activities in question.

Do you agree that a new exclusion should be added to the Regulated Activities
Order so that a company buying its own shares to hold in treasury or selling
treasury shares pursuant to the Companies (Acquisition of Own Shares) (Treasury
Shares) Regulations 2003 is not carrying out a regulated activity? The alternative
of leaving the legislation as it is would require firms to rely on (i) not carrying out
such transactions frequently; (ii) seeking FSA authorisation; or (iii) using an
authorised person.

We agree that the exclusion should be added to the RAO.
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Do you agree that our proposed amendments to the Regulated Activities Order
achieve the goals set out in this paper?

We are content with the proposed amendments as set out in the draft amendment order
save in one respect. The proposed new paragraph 18A to the RAO is expressed to apply
to a "body corporate" dealing in its own shares. A "body corporate" is a wider
expression than "company" which connotes only a body incorporated under the
Companies Act 1985, i.e. a company incorporated under that Act or predecessor
companies legislation in Great Britain. The use of the phrase "body corporate" suggests
HM Treasury were anticipating that non-UK companies could take advantage of the
exclusion. However, as drafted this is not possible as the exclusion only applies where
sections 162A or 162D of the Companies Act 1985 apply to the shares in question,
which sections can only apply to companies incorporated in Great Britain.

We therefore urge HM Treasury to widen the exclusion to cover bodies corporate
incorporated outside Great Britain who may also be carrying on the activities covered in
the United Kingdom. The exclusion could be phased in such a way as it covered such
corporations as long as their shares were listed on the London Stock Exchange, AIM or
an EEA exchange (as it does with UK companies) who engaged in the activities of
buying back their own shares or subsequently selling them out of treasury. It may be the
case that such corporations could rely on the overseas persons exemption in Article 72 of
the RAO but this will not always be the case as some may have a place of business in the
UK from which the relevant activities were conducted, which would mean that the
overseas persons exemption would not be available.

Do you agree that a company wishing to buy back its own shares for holding in
Treasury or selling its treasury shares should be able to take advantage of the
article 43 exemption or the article 69 exemption? i.e. are there valid policy reasons
for allowing a company to make such communications themselves or should they be
required to make such communications through an authorised person?

We agree that the Article 43 and Article 69 exemption in the Financial Promotion Order
should be available in circumstances where the proposed new exclusion in the RAO
applies, subject to the point made in answer to Question 7 below.

Do you agree that companies wishing to buy back their own shares for holding in
Treasury or selling their Treasury shares will be able to bring themselves within the
article 43 exemption as described in paragraph 34 or the article 69 exemption as
described in paragraphs 35 -36?

We agree that in most cases the Article 43 exemption or the Article 69 exemption will be
available. However, it should be noted that the Article 69 exemption is not available
where the company issues a communication which amounts to an invitation as opposed
to an inducement.

Are there situations when a company dealing in its treasury shares pursuant to the
regulations should be exempt from the financial promotion restriction but will not
be able to bring itself within the article 43 exemption or the article 69 exemption?
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If so, what are these situations and why should there be a wider exemption to cover
them?

The Article 43 exemption or Article 69 exemption would not be available if a company
were to solicit the public directly with a view to selling shares out of treasury where the
solicitation amounted to an invitation rather than an inducement. This situation is no
different to where a company sought to make a new issue of its shares direct to the
public. In those circumstances the document involving potential investors to subscribe
for shares would either need to be a prospectus complying with the listing rules or Public
Offers of Securities Regulations as the case may be or where the invitation did not
amount to an offer to the public, the communication would have to be approved by an
authorised person. We see no reason to treat shares offered in this way out of treasury
different to shares offered by way of a new issue, so do not believe that a new exemption
would be justified.
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