Draft Order laid before Parliament under section 429(3) of the Financial Servicesand Markets
Act 2000 for approval by resolution of each House of Parliament

DRAFT STATUTORY INSTRUMENTS

2002 No.
FINANCIAL SERVICES AND M ARKETS
ELECTRONIC COMMUNICATIONS

The Financial Services and Markets Act 2000 (Financial
Promotion) (Amendment) (Electronic Commerce Directive)
Order 2002

Made - - - - 2002
Coming into force - - 2002

WhereasthisOrde varies aprevious Order(a) made under sedtion 21(5) of the Financial Services
andMarkes Ad 2000(b), 9 asto make section 21(1) of that Ad apply in circumgancesin which

it did not, asaresult of tha previous Order, goply;
Whereasa draft of thisOrder has been goproved by resolution of both Housesof Parliament;

Now, therefore, the Treasury, in exercise of the powers conferred on them by sedtions 21(5) and
(6), 238(6) and (7), and 428(3) of the Financial Services and Markes Ad 2000, hereby makethe

following Orckr:

PART 1

GENERAL

Citation and commencement

1. This Order may be cited as the Finencial Services and Markes Ad 2000 (Financial
Promation) (Amendment) (Electronic Commerce Directive) Order 2002, and comes into forceon

theday dte the day onwhich it ismade

(@) The Financial Services and Markets Act 2000 (Financial Pranotion) Order 2001, No. 1335,amended by S.I.2001/2633, SI.

2001/3650, SI. 2001/3800 and S.I. 2002/1310.
(b) 2000¢c.8.



PART 2

AMENDM ENT OF THE FINANCIAL SERVICESAND MARKETSACT 2000
(FINANCIAL PROMOTION) ORDER 2001

2. The Finendal ServicesandMarkets Ad 2000 (Finandal Promotion) Order 2001 is anended
assd ou inthisPat.

Interpretation provisons

3.—(1) Inarticle 6, & theend insert—

“(f) “eledronic commerce communicaion” means a communicaion, the making of which
condituesthe provison of an information society service;

(g0 “incoming eledronic commerce communicaion” means an eledronic commerce
communication made from an egablishment in an EEA Saeotherthanthe United Kingdom;

(h)y “ougoing eledronic commerce communicaion” means an eledronic commece
communication made from an egablidiment in the United Kingdom to a person in an EEA
S aeother than the United Kingdom.” .

(2) Afte article8, insert—
“Inter pretation: outgoing electroni c commer ce communicati ons

8A.<1) For the purposesof the goplicaion of those atidesto ougoing eledronic commerce
communica ions—
(a) any reference in aticle48(4)(e), 50(1)(a or (3)(e) or 52(3)(c) to an authorised person
includes areference to a person who is ettitled, under the law of an EEA Sae other than
the United Kingdom, to carry on regulaed adivities in tha Sae;

(b) ay reencein aticle 68, 72 or 73(2)(b) to Part Il of the Public Offers of Securities
Regulations 1995(a) includesa referenceto provisonscoorrepondingto tha Part in the law
of an EEA Sae othe thanthe United Kingdom;

(c) any reference in aticle 48 or 49 to an amount in pounds g erling includes a referenceto
an equivdett amount in another curency.

(2) For the puposes of the goplicion of article 49 to ougoing eledronic commerce
communications, avy reference in sedion 737 or 264(2) of the 1985 Act (or the equivalent
provision in the 1986 Orde’) to a body corporae or company includes a reference to a body
corporate or company regidered under the law of an EEA Sae othe than the United
Kingdom.
(3) For the purposes of the goplicaion of atides 63 to 66 to ougoing eledronic commerce
communications, any reference in article 3 to Part Il of the Public Offes of Securities
Regulations 1995 includes areferencet o provisions correspondingto that Pat in the law of an
EEA Sa e othe than the United Kingdom.
(4) For the purposesaf the goplication of aticle 3 in reped of ougoing electronic commerce
communications—
(a) any reference in sation 163(2)(b) of the 1985 Ad (or the equivalent provision inthe
1986 Order) to a company includes aref erenceto a company registered under the law of an
EEA Saeothe than the United Kingdom;
(b) ay reference in that sedion to an invesmat exchange includes a refeenceto an
invesment exchange whicdh is recognised as an invedment exchange under the law of an
EEA Saeothe than the United Kingdom.”.

(a) SI.1995/1537, amended by SI.1999/734, Sl. 1999/1146 and S.l. 2001/3649.



Outgoing electronic commerce communications
4. In aticle12—

(@) inpaagraph (1), for “paragraph (2)” subditue” paragrgohs(2) and(7)";
(b) after paagraph (6), insat-
“(7) Paragrgph (1) doesnoat apply to an out going eledtronic commerce communication.”.

Mere conduits, caching andhosting
5.—(1) In article 18—
(@) inparagraph (1), a the beginning insert “ ubject to paraggph (4),”;
(b) attheend insat—
“(4) This aticle doesnot goply to an elect ronic commerce communicaion.”.
(2) Afte article 18, insert—
“ H ectr onic commerce communications. mere conduits, caching and hosting

18A. The financial promotion redriction does not gply to an eledronic commerce
communication in circumd ances where—

(@) the m&king of the communicaion congitues the provison of an information
sociay savice of a kind falling within paragraph 1 of Article 12, 13 or 14 of the
eledronic commercediretive (“mereconduit”, “ caching” and“hoging”); and

(b) the conditions mentioned in the paragraph in quegion, to the extent thet they are
applicable a thetime of, or prior to, the meking of the communicaion, are or have
been met & tha time.”.

I ncoming electr onic commer ce communications

6. After article 20A, insat—
“Incoming electroni c commer ce communications

20B. (1) The financial promotion redriction does not apply to an incoming eledronic
commerce communicaion.

(2) Paraggph (1) dbesnat apply to—

(a) a communicaion which conditues an advertissmat by the opeaor of a UCTS
Directive £heme of unitsin tha scheme;

(b) acommunication considing of an invitation or inducemet to enter into a contract of
insurance, where—

(i) the communicaion is made by an undataking which has recaved official
authoristion in acoordance with Article6 of the fird life insurance directive
orthefirg non-lifeinsurance directive and

(ii) theinsurancefallswithinthe soope of any of theinsurancediretives; or
(c) an insolicited communication made by electronic mail.

(3) Inthisarticle “ UCT SDirective £hame” meansan undertaking for colledtive inved ment
in transferable securities which is subjed to Directive 85/611/EEC of the Council of the
European Communities of 20 December 1985 on the co-ordination of laws, regulaions
and adminidraive provisons relaing to undertakings for collective invesment in
transferable securities(a), and has been authorised in acocordance with Article 4 of tha
Diretive.

(@) OJL 375/3, 31 December 1985.



(4) For the puposes of thisarticle a communicaion by electronic mail isto be regarded as
unsolicited, unless it ismade in regonse to an express request from the recipient of the
communication.”.

PART 3

AMENDM ENT OF THE FINANCIAL SERVICESAND MARKETSACT 2000
(PROM OTION OF COLLECTIVE INVESTM ENT SCHEM ES) (EXEMPTIONYS)
ORDER 2001

7. TheFinancial ServicesandMake sAd 2000 (Promotion of Callective Invegment Schamey
(Exemptiong Order 2001(a) is anended as s&t ou inthisPart.

Interpretation provisons

8.—(1) Inarticle 3, a theend insert—
“(f) “ eledronic commerce communicaion” means a communicaion, the making of whic
condituesthe provison of an information society srvice;
(g0 “incoming eledronic commece communicaion” means an eledtronic commerce
communication made from an egablishment in an EEA Saeotherthanthe United Kingdom;

(h)y “ougoing eletronic commerce communicaion” means an eledronic commerce
communication made from an egablidiment in the United Kingdom to a person in an EEA
S aeother than the United Kingdom.” .

(2) Afte article5, insert—
“Inter pretation: outgoing electroni c commer ce communicati ons
5A.<1) For the purposesof the goplicaion of those atidesto ougoing eledronic commerce
communica ions—

(a) any reference in article 21(4)(d) or 23(1)(a) or (3)(d to an aithorised person includes a
referenceto a pen who is attitled, under the law of an EEA S ae othe then the United
Kingdom, to carry on regulated adivitiesin that Sae;

(b) ay reference in article 21 or 22 to an amount in pounds gerling includes a referenceto
an equivdent anount in another currency.

(2) For the puposes of the guplication of article 22 to ougoing eledtronic commerce
communicaions, any reference in section 737 or 264(2) of the Companies Ad 1985(b) (or the
equivalett provison in the Companies (Northen Ireland) Orda 1986(c)) to a company
includes areferenceto a company regidered under the law of an EEA Sae other than the

United Kingdom.”.

Outgoing electronic commerce communications
9. In aticle8—
(8 inpaagraph (1), for “paragraph (2)” subditue” paragrgohs(2) and(7)";

(b) after paragraph (6), insat—
“(7) Paragrgph (1) doesnoat apply to an outgoing eledtronic commerce communication.”.

(@) SI.2001/1060, amended by SI.2001/2633and S.I. 2002/1310.
(b) 1985¢. 6.
(C) SI.1986/1032 (N.I. 6.



I ncoming electr onic commer ce communications
10. After article 10, insat—
“Incoming eledroni c commer ce communications

10A. (1) The schame promation redricion does not goply to an incoming eledronic
commerce communicaion.

(2) Paraggph (1) doesnat apply to—
(a) a communicaion which congitues an advertissmeat by the operaor of a UCTS
Diretive heme of unitsin tha scheme; or

(b) an unsolicited communication made by electronic mail.

(3) Inthisarticle “ UAT SDiredive £heme” meansan undertaking for colletive inves ment
in transferable securities which is subjec to Diredive 85/611/EEC of the Council of the
European Communities of 20 Decembea 1985 on the co-ordinaion of laws, regulaions
and adminidraive provisons relaing to undertakings for colledive invesment in
transferable securities(a), and has been authorised in acoordance with Article 4 of that
Direttive.

(4) For the puposes of thisarticle a communicaion by electronic mail isto be regarded as
unsolicited, unless it ismade in regponse to an express request from the recipient of the
communication.”.

Two of the Lords Commissionersof
2002 Her Majedy’ sTreasury

EXPLANATORY NOTE
(Thisnote isnot part of the Order)

This Order amendsthe Finencial Services and Marke's Ad 2000 (Financial Promotion) Order
2001 (SI.2001/1335) (“the Financial Promotion Order”), andthe Financid Services and Marke's
Ad 2000 (Promotion of Colledive Invesmait Schemeg (Exemptions) Order 2001 (Sl.
2001/1060) (“the Stheme Promotion Order”) to take accout of the European Parliamat and
Council Direttive of 8 June 2000 on catain legal apeds of information cidy services, in
paticular dedronic commerce, in the Internal Market (No. 2000/31/EQ) (“the Diredtive”).

This Orda should be read with the Financial Services end Markes Ad 2000 (Electronic
Commerce Diretive) Regulations2002 (SI.2002[ ]) and the Finencial Services and Markets
Ad (Regulaed Acivitieg (Amendmet) (Eledronic Commerce Diretive) Order 2002 (Sl.
20021 1), which make additional provisons in connettion with the Diretive. The Order sould
also be read with the Electronic Commerce (EC Diredive Regulaions 2002 (SI. 2002 ),
whichmake general provisions giving efect tothe Directive

(@) OJL 375/3, 31 December 1985.



Artide 3 of the Directive provides for the regulaion of information cigy services (definedin
Artide 2(a) (“1SS’) on a“ country of origin” bass Memba Saes ae required to ensure tha
providersof 1SS establihed on their territories comply with national legal requirements falling
within the* coordinaed field’, as defined in Article 2(h) of the Direttive. They are aso prohibited
from reqriding, for reasonsfalling within the co-ordina edfield, the freedom to provide | SSfrom
other Membar Saes Article 3.3 of the Directive excludes catain maters (lided in the Annex to
the Directive) from the “country of origin” goproach, including the advetising of their wits by
collecive invedmat undatakings falling within Council Directive 85/611/EEC, ocontrad ual
obligaions concerning consume contrads, and the permissibility of unlicited commercial
communications by electronicmail.

Pat 2 of thisOrde amendsthe Financial Promotion Order 9 tha the generd exemption from the
financial promotion regriction in section 21(1) of the Fnancial Services andMake s Act 2000 (c.
8) oontained in aticle 12 doesnot gply in resped of communicaions made from a place of
egtablishment in the United Kingdom to personsin other Saesin the Ewropean Economic Area,
and which conditue the provison of an informdion ciey savice (“ougoing eledronic
commeace communications’). A new article 8A makes consequential provisons for the
application of other exemptions in the Financial Promation Order to such communicaions. Article
6 inerts anew article (20B) into the Financial Promotion Order, which aedes a new geneal
exemption in reped of communicaions made from places of egablidymat in Saes in the
European Economic Area other than the United Kingdom, and which congitutethe provison of
ISS Consdatly with Article 3.3 of the Directive, this exemption does not gpply in resped of
communications which congitue an advatisament by the operaor of a oolledtive invesment
undertaking fdling within Council Directive 85/611/EEC (a“ UQT SDiredive schemé’) of units
in tha scheme, communications concemning insurance, or an unlicited commercial
communication made by elexronic mail.

Artide 5 of this Order modifiesthe goplication of the“mere conduit” exemption in aticle 18 of
the Financial Promotion Order. The efed of the amendmeantt istha the financial promotion
regricion will not goply in circumgances falling within therelevant provisonsof the Diredtive

Pat 3 of thisOrdea makesparallel anendnentsto the Scheme Promotion Order.



