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PREFACE

ThisConsultation Document seeksviewson thedraft order relating to financial promaotion to

be made by the Treasury under clause 19 of the Financial Services and Markets Bill.

Background
TheFinancid Servicesand MarketsBill (“FSM Bill”) isdesigned to rationdise, reform and modernise

the regulatory landscape for the UK’ sfinancia servicesindustry. It createsthe Financial Services
Authority (“FSA”) asthe UK’ ssingle statutory regulator for financia services - amodern regulator for

the new millennium.

The Government’ sinnovative new gpproach to financid servicesregulationisunderpinned by adesire
to ensurelight touch regulation wherever possible, but protection for consumerswhere necessary. In
seeking to deliver these objectives, the Government has shown itscommitment to consulting widely,

not only on the FSM Bill, but also on the key pieces of secondary legislation to be made under

The FSM Bill was published in draft for consultation in the Summer of 1998 and, following changes
resulting from the consultation exercise and a so consideration of thedraft Bill by the Treasury Select
Committee and a Joint Committee of the Lordsand Commons, the Bill wasintroduced into Parliament
in June 1999. One of the key pieces of secondary legidation to be made under the FSM Bill will be
the order concerning exemptions from the basic prohibition on unlawful financial promotion set outin

clause 19. That order is the subject of this consultation document.

(1) Consultation papers include: Financial Services and Markets Bill: Regulated Activities - A Consultation
Document (February 1999)
Financial Services and Markets Bill: Financial Promotion - A Consultation
Document (March 1999)
Financial Services and Markets Bill: Draft Recognition Requirements for
Investment Exchanges and Clearing Houses

(2) Financia Services and Markets Bill: A Consultation Document (July 1998)
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Pr ocess and rationale

TheTreasury isconsulting on the proposed financia promotion regime under the FSM Bill in stages.
In March 1999, it published a consultation document setting out, in broad terms, the proposed
approachtothedraft order containing exemptionsfrom the bas ¢ prohibition on unauthorised persons
promoting financia services. A large number of congtructive comments were received on the March

consultation document, and the response to those commentsisin two parts.

S First, sgnificant amendments have been madeto thebasic prohibitionin clause 19 of

the Bill. These are outlined further in Part One.
S Second, theTreasury ispublishing thisfurther consultation paper for further comments
on the approach to the supporting secondary legidation, including adraft Financia

Promotion (Exemptions) Order.

We believethat thisprocesswill enable afully considered approach to the proposed new financia

promotion regime and the exemptions from it.

The Government hopesthat the Bill will completeits Parliamentary passage next Spring and that the

financial promotion order will be laid before Parliament some time after that.

Contents

This consultation document isin four parts:

PART ONE contains abrief overview of the financial promotion regime under the FSM Bill and

discusses clause 19 of the Bill as amended in Commons Committee in July 1999.

PART TWO provides feedback on the consultation responses received on the March 1999

consultation paper, and indicates how the Treasury is responding to these consultation responses.
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PART THREE sets out a brief commentary on the draft Financial Promotion (Exemptions) Order.

PART FOUR contains the draft Financial Promotion (Exemptions) Order.

ANNEX A setsout thefull text of clause 19 of the FSM Bill asamended in Commons Committeein
July 1999.

ANNEX B listsorganisations and individua swho responded to the March 1999 financia promotion

consultation document and who did not request that their responses were kept confidential.

ANNEX C containsadraft regulatory impact assessment (“RIA”) for the draft order contained at Part

Four.

ANNEX D contains a table showing the destinations in the draft Order of the current financial

promotion exemptions under the Financial Services Act 1986.

Responsesto this document

We would welcome comments on the proposed approach and on all of theissuesraised in this

consultation document, including the RIA.

Thedraft Order isclosdly related to the draft Regulated Activities Order and other statutory instruments
which the Treasury published for comment in February 1999. The Treasury will continueto consider
the detail ed responsesto that consultation exercise a ongside theresponseswereceiveon financia

promotion.
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Responses should be sent to the address below by 28 January 2000.

Regulatory Reform Team
H M Treasury
Parliament Street
LONDON SW1P 3AG

e-mail: fsm.bill@hm-treasury.gov.uk

fax: 0171 270 4884

Respondents should give details of any organisation whose viewsthey represent. Inaddition, unless
respondentsindicate to the contrary, it will be assumed that they have no objection to their response
being made available to the public.

Further copies of this document can be accessed on the Treasury’s website (http:\\www.hm-

treasury.gov.uk). Paper copies, including copiesof the other Treasury consultation documentsreferred
to, are available, free of charge, by telephoning 0171 270 4848 or 0171 270 5493.
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PART ONE - OVERVIEW

1.2

13

Introduction

The new financial promotion regime to be established under clause 19 of the FSM Bill
modernisesand streamlinesthelegidativeframework currently gpplyingtofinancia promotion
intheUK. Thereare presently three broad |legidative regimes concerning the advertisng and
marketing of deposits, insuranceand financia servicesinthe UK. Under the FSM Bill, these
will be updated and consolidated into a single new legidlative regime.

Oneof the Government’ skey aimsin modernising the regulation of financial servicesisto
ensurethat the UK system is best placed to reflect, and to continue to reflect, the opportunities
of new and rapidly evolving communicationstechnology. Thegrowing use of theinternet and
other developing formsof technology inthefinancid servicesmarketplaceisof vita importance.
The Government intends that the legidation should be able fully to cope with technol ogical
change as and when it occurs, so that businesses and consumers can take full advantage of the
benefitsit brings, whilst at the sametime ensuring that proper slandards of consumer protection

are maintained.

The Government’ svision for building amodern, knowledge - driven, economy inthe UK and
the key role which e-commerce playsin achieving that vision, are discussed further in “e-
commerce@its.best.uk”, arecent publication by the Performance and Innovation Unit of the

Cabinet Office (the “PIU Report”)®.

Current Regime Applying to Financial Promotion in the UK
The March 1999 consultation document explained that the Financial Services Act 1986
currently permitsthreetypesof investment advertisements. first, advertisementsissued by an

(3) September 1999. On-line copies are available from www.cabinet-office.gov.uk/innovations.
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22

2.3

authorised person (and subject to any ruleswhich the FSA, Self Regulating Organi sations
(“SROs’) or Recognised Professiona Bodies(“RPBS’) maketo ensurethat an advertisement
isfair and not mideading); second, advertisementsissued by an unauthorised person, but
gpproved by an authorised person; and third, advertisementsissued by an unauthorised person
but which benefit from an exemption from the bas ¢ prohibition on unauthorised personsissuing

investment adverti sements.

Under the Financid ServicesAct, itisacrimina offencefor an unauthorised person to issue
an unapproved investment advertisement unlessthe advertisement fallswithin an exemption
made under that Act. In addition, contracts entered into as a result of an unapproved
advertisement which does not also fall within the scope of an exemption, are not generally
enforceable against the customer. Exemptions for investment advertisements issued by
unauthorised personsare set out in the Financial Services Act and aso in various subsequent
Orders made by the Treasury®.

The Financial Services Act also preventsdealing in the course of, or in consequence of, an
unsolicited cal (such asatelephonecall or persond vist madewithout expressinvitation), and
providesthat investment agreements entered into asaresult of an unsolicited call aregeneraly
unenforceable againgt the customer. Thisprohibitionon“cold-caling” gppliesequdly to both
authorised, and unauthorised, persons, and exemptionsfromit areset out in regulations made
by the FSA®. There are at present no restrictions on solicited calls made by unauthorised
persons, except where those communications are of such a nature that they might also be

considered to be an investment advertisement.

(4) The current orders under the Financial Services Act are the Financial Services Act 1986 (Investment
Advertisements)(Exemptions) (No 2) order 1985 (Sl 1995/1536) (the “1995 Order”) and the Financial Services Act
1986 (Investment Advertisements) (Exemptions) Order 1996 (Sl 1996/1586) as amended by the Financial Services
Act 1986 (Investment Advertisements) (Exemptions) Order 1997 (Sl 1997/963) (the “1996 Order”)

(5) The Common Unsolicited Calls Regulations 1991 (Release 101 (the “ CUC Regulations’)).
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24  TheFinancid ServicesAct adso containsprovision (at section 130) restricting the personswho

may issue advertisements for contracts for long-term insurance.

25  Separatelegidativeprovisionalso currently existsinrelation to advertisements concerning

deposits and general insurance, respectively.

3. The Proposed Regime under the Financial Servicesand Markets Bill

Promotions concerning activities currently subject to the Financial Services Act 1986

3.1  The new approach proposed by the FSM Bill envisages a single financial promotion
exemptionsorder, doing away with thethree current sets of regulations under the Financial
ServicesAct, and d so replacing those under the present banking and insurancelegidation. The
draft order appearsat Part Four of thisdocument, with an accompanying commentary at Part
Three.

3.2  Theagpproach set outinthe Bill maintainsthe current distinction under the Financia Services
Act between investment advertisements issued by authorised persons, and those issued by
unauthorised persons. 1t dso maintainsthe crimind offence of unauthorised persons advertisng
investmentswithout the gpproval of an authorised person in the absence of an exemption under
the legidation.

3.3  However, the regime specified in clause 19 of the Bill moves away from the existing
classifications of advertisement and unsolicited call, introducing instead the more media-
neutral concept of an “invitation or inducement” to engage in investment activity. In addition,
the basic prohibition on unapproved financial promotions under the Bill will include both
solicited and unsolicited calls, thereby bringing them both potentially within the ambit of the

criminal offence.

3.4  Itisintended that the controlled activities which are to be subject to the financia promotion
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35

regime should be broadly the same as those activities contained in the order setting out the
scope of regulated activitiesunder the Bill (but before any exclusionsto those activitiesare
applied). For the purposes of consultation, references in this document to the Regul ated
Activities Order are to the draft order published by the Treasury in February 1999, athough
that iswithout prejudice to the anticipated need to amend thisin anumber of waysin response

to comments received as aresult of consultation.

Some of the main provisions of the Regulated Activities Order as published in February are
reproduced in thedraft order contained in Part Four. Copiesof thedraft Regulated Activities
Order and consultation document can be obtained from the sources on page 5. A further
discussion of what congtitutesa“ controlled activity” and thetypesof “investment” towhich the

basic clause 19 prohibition will apply appearsin Part Three.

Promotions concerning deposits and general insurance

3.6

3.7

We propose broadly to maintain the current position concerning deposit and genera insurance
advertisementsissued by unauthorised (overseas) persons. However, there may beacasefor
aligning these provisions more closely to those applying to UK and other EEA authorised
persons. Under the FSM Bill, promotions by authorised persons are to be covered by FSA

rules.

Clause 116(3) of the FSM Bill will enablethe Treasury tolimit the FSA’ srule-making powers
inrelation to deposit and general insurance advertisementswherethe Treasury considersit to

be appropriate.

Long-terminsurance

3.8

Weintend to continue the substance of the prohibition in section 130 of the Financia Services
Act.
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4.2

4.3

4.4

Clause 19 of the Financial Services and M arkets Bill, asamended

The Financial Services and Markets Bill was introduced into Parliament on 17 June 1999.

Initsconsderation of clause 19, which containsthe basic prohibition onfinancia promotion by
unauthorised persons, the House of Commons Standing Committee voted to accept
Government amendments which give a narrower focus to the basic scope of the primary
legidation. In tabling the amendments, the Government was responding to the numerous

constructive repliesit received to the July 1998 and March 1999 consultation documents.

Many commentators were concerned that the scope of the financial promotion regime as
origindly set out in clause 19 wastoo wide, observing that the number of exemptionswhich the
Treasury would need to set out in secondary legidation could be reduced if the scope of the
primary legidation was narrowed. In particular, consultation respondents indicated their
concernsthat the basic financial promotion prohibition could catch material which was
insufficiently “promotiond”, and many consdered that thefinancid promotion regime should
gpply only to communications madein the course of business, and that reliance on exemptions
for certain types of “persona” communications such as informal conversations and

communications between close relatives had potentially significant drawbacks.

These concerns have now been addressed by amending clause 19 in two main respects:

C Firgt, to address the lack of a*“promotional” element in the basic prohibition, the
wording of clause 19 has been changed so that the clause now appliesonly to those
communicationswhich amount to an “invitation or inducement” to engageininvestment
activity. Itisintended that the clause 19 prohibition should therefore apply only to
communi cations containing adegree of “incitement”, and not to communications
comprising purdy factud information wherethe facts are presented in such away that

they do not also amount to an invitation or inducement.
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4.5

4.6

4.7

C Second, as regards the approach to exempting informal or so-called “ personal”
communications, clause 19 now relates only to persons acting “in the course of
business’. Thismeansthat an exemption for personal communicationswill no longer

be necessary.

Clause 19 now aso providesthat the Treasury may, by order, specify circumstanceswhich do,
or do not, amount to aperson acting “in the course of business’ for the purposes of the basic
financia promotion prohibition. Inthe absence of the Treasury exercising that power, itis
intended that the phrase“inthe course of business’ will be given itsordinary meaning, and that
it will befor the Courtsto determine whether or not a person has been acting in the course of

businessin the light of the relevant circumstances.

The Treasury does not presently intend to make an order specifying circumstanceswhich do,
or do not, amount to acting “in the course of business’ for the purposes of clause 19, but
consultees views are sought asto whether there are particular circumstances which should be
covered by the concept. In particular, Part Two discusses aproposed exemption for solicited
callsand other solicited real-time interactions which do not form part of a co-ordinated
promotional strategy. Viewsare sought on the extent to which such an gpproachisdesirable,

and if it is, whether it might also be desirable in awider context.

Thefull text of dause 19 as amended in the Commons Standing Committeeisset out in Annex
A. Thechangeintheprimary legidative provisonshashad asignificant impact on the need for
variousexemptionscanvassed in theearlier consultation document. Thisisdiscussed further

in Part Two.

Collective I nvestment Schemes

The Government is considering the extent to which smilar changesto those madeto clause 19
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5.2

5.3

5.4

should be proposed in relation to the provisions of clauses 208-210 of the FSM Bill,
concerning the promotion of collectiveinvesiment schemes such asunit trusts and open-ended

investment companies (“oeics’).

Under the Financid Services Act, the basic position isthat collective investment schemes can
generaly only be advertised by unauthorised persons with the approval of an authorised
person, unlessaspecific exemption from the basic prohibition in section 57 applies. Beyond
that, authori sed persons can generally only approve or issue an advertisement for acollective
investment schemefor release to the generd public if the advertisement concerns an gpproved
scheme, such asan authorised unit trust or an authorised oeic. FSA Regulationsthen set out

various exemptions from that basic position.

The Government intendsthat thisbroad framework will becarried forward under the FSM Bill,
athough thetermsof the basic prohibition on marketing collective investment schemes has been
updated in line with the original proposals under clause 19 for other kinds of financia
promotion. Inaddition, andinthelight of the changesto clause 19 as passed in the Commons
Committeein July, the Government proposesin due courseto lay anendmentsto the collective

investment scheme provisions of the FSM Bill to:

C apply the basic marketing prohibition to “invitations or inducements’ concerning

collective investment schemes; and

C enable the Treasury, by way of secondary legidation, to restrict the territoria
application of the basic prohibition, so that in relation to communi cations originating
oversess, the prohibition should only gpply to communicationswhich are“directed at”

the UK. Thiswould be consistent with the approach taken in respect of clause 19.

The Government doesnot consider that it would be appropriateto include a® businesstest”
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6.2

6.3

provisonin clauses 208-210. Thisisbecausethe marketing restriction in clause 208 applies
only to authorised firms, which will, in any event, be acting in the course of businessinissuing

or approving a collective investment scheme promotion.

Financial promotion by professional firms

On 13 October 1999, the Government announced proposals which would have the effect of
excluding certain types of non-mainstream financial services activities carried on by
professionals (such as solicitors, accountants and actuaries) from the scope of direct FSA

regulation.

One of the effects of the Government’ s proposalsisthat professiona s who benefit from the
proposed exclusion from the scope of regulation will not be authorised persons under the FSM
Bill, and so they will not be abletoissuefinancial promotionsexcept in circumstanceswhere

an exemption from the basic financial promotion prohibition applies.

It would not be appropriate to set out in detail the Government’ s proposed approach to
financia promotionsissued by excluded professionasin advanceof publication of the more
genera proposals regarding the proposed exclusion. However, it is not proposed that a
generalised exemption from thefinancial promotion prohibition should apply to professional

firmswhich benefit from the proposed exclusion (and it is not intended that they will benefit
from the proposed exemptionsfor “exempted persons’ which are contained in the draft Order).
Viewsare neverthel ess sought on the extent to which the exemptions proposed in the draft
order in Part Four arelikely to be adequatein relation to excluded firms' professiona business,

or whether certain additional exemptions may be desirable.
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PART TWO - RESPONSES TO THE FINANCIAL PROMOTION CONSULTATION
DOCUMENT PUBLISHED IN MARCH 1999

| ntroduction

21

22

The Government received a many constructive responses to the Treasury’s March 1999
consultation document on financia promotion, which focused in particular on possible

exemptions from the basic prohibition contained in clause 19 of the FSM Bill.

Thispart setsout the principal issuesraised in theconsultation document and outlinesthemain
themesemerging from theresponses. Theissuesinclude: theimpact of clause19 of the Bill on
the generd FSA regulatory regime; theterritoria scope of thefinancia promotion regime; and
the form, content, context, source and target of communications to be covered by the

prohibition.

I mpact of clause 19 on financial promotion by authorised persons

2.3

24

Thefinancia promotion regime set out in clause 19 of the FSM Bill isessentialy concerned
with defining those promotional activities which should not generally be carried on by
unauthorised personswithout potentially being subject to some kind of direct control. The
regime established by clause 19 has no direct impact on the large volume and variety of
promotional activity carried out in the financial services sector by firmswho will need to be
authorised and regul ated by the FSA in order to carry on their businesses. Their promotional

activities will instead be subject to FSA rules.

Many respondents were neverthel ess concerned about the possible implications which the
clause 19 regime might havefor thefinancia promotion rulesto be made by the FSA in respect
of authorised personsunder clause 116 (originaly 76) of the FSM Bill. Althoughthe FSA will,
of course, be aware of the Financial Promotion (Exemptions) Order when making its own

financia promotion rulesfor authorised persons, those rules do not necessarily need to adopt
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25

the same approach asthat Order. Indeed, that isthe current basic position under the Financia
ServicesAct, and it isnot intended that the basic position should change under the FSM Bill.

In making new rules under the FSM BiIll, clause 125 requires the FSA to undergo extensive
consultation procedures. The FSA hasindicated that it intendsto consult on itsdraft financid

promotion rulesin due course, in advance of clause 125 coming into effect.

Territorial scope

Outward promotion

2.6

2.7

The proposed scope of the financia promotion regime aroused considerable interest from
commentators, given, in particular, theincreasing use of the Internet asatool for marketing and
providing cross-border financid servicesin Europe andinternationdly. Paragraphs2.7t02.21
of this part dedl with theterritorial scope of the financial promotion regimein grester detail.
Essentidly there are two main questionsto consider: first, the extent to which clause 19 should
catch promotions madefromthe UK soldly into other countries; and second, the circumstances
when promotions made from other countries into the UK should be caught by the UK
regulatory regime. Related to both of these questionsistheissue of “home-state” or “country
of origin” regulation of financial marketing as potentialy envisaged in other contextsand for

other industries, by for example, the draft European E-Commerce Directive®.

The March consultation document proposed that there should be no generdised exemption for
financial promotionswhich are made by unauthorised personsin the UK only to persons based
outsideit. Under the current Financial Services Act regime, the regulatory bodies regulate
investment advertisementsissued by authorised personsonly to persons outside the UK, but
the position isopen to differing viewswith respect to investment advertisementsissued by

unauthorised persons only to persons outside the UK.

(6) The Commission proposal for a Directive on certain legal aspects of electronic commerce in the internal
market.
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2.8

29

Consultation responses contained avariety of viewson thissubject. Thelargest portionwere
concerned about the potentia for burdensomedud regulation of financid promotionsout of the
UK into other jurisdictionswhich impose their own requirements on incoming promotiona
materiad. Therewas, however, more support for the FSA to be able to take action to support
anoverseasregul ator which wasfacing ingppropriateincoming promotions. Somerespondents
consdered that it was both desirable, and expected, that regulation of cross-border financia
servicesshould moveonto aso-caled “home-state’ regime, and that the UK should regulate
outward financial promotionshboth to take alead in this area, and to protect the reputation of

the UK as an attractive place to do business.

The Government therefore continuesto propose that “ outward bound” financia promotionsby
unauthorised persons originating in the UK should potentially fall within the clause 19
prohibition.

Inward promotion

2.10

211

TheMarch consultation document proposed an exemption for financial promotionswhich,
whileavailableinthe UK (for exampleover an eectronic system), are not directed at persons
here. Thisapproach isbroadly consstent with internationally recommended regulatory best
practice, including that proposed by the International Organisation of Securities Commissions
(“10SCO”)™, and the approaches adopted by other major international regulators such asthe

US Securities and Exchange Commission.

The proposed “directed at” approach waslargely supported by consultation respondents, as
was the proposal for evidentia indicators to assist the Court in deciding whether or not a
promotionisdirected at the UK. However, some respondents supported putting the so-caled
“directed at” test on the face of the FSM Bill, rather than in secondary legidation. Others

(7) “Securities Activity on the Internet - a Report by the Technical Commission”, September 1998.
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212

213

214

requested that the evidential indicators used to support the exemption for promotions not
directed at the UK should be supplemented by a clear “ safe harbour”.

The draft Order contained in Part Four takes the two-tier approach favoured by those
consulteeswho both supported the use of evidentia indicatorsand sought some form of safe
harbour. Itisproposed that there should be anon-exhaustivelist of factorsto betakeninto
account in determining whether the communication is directed a the UK. Two of theserdate
to indications accompanying the communication: that it is not addressed to personsin the UK
andthat it should not berelied oninthe UK. The other two factorsarethat the communication
isnot referred toin, or directly accessible from, another communication directed at the UK and
that the person making the communication hasin place effective systems and proceduresto
prevent peoplein the UK from engaging ininvestment activity to which the communication

relates.

In addition, and in responseto consultees’ desirefor asafe harbour, it isproposed that where
al four of these conditionsare met, that should be conclusive proof that acommunicationisnot

directed at the UK.

The Government isconsidering carefully the proposal of some consultation respondentsto
placethe“directed at” test on the face of the Bill. The Government’ sinclination has been that
itwould not beappropriateto dothis. Thisisan areawhereitisvita to maintainflexibility. As
paragraphs 2.15 to 2.21 below indicate, the Government agrees fully with those from industry
who argue that the UK must be prepared to relinquish regulation of inward promotionsin
favour of amoveto “home-ga€e’ regulation when thelatter isprovided for inthe future by EC
legidation or other multilateral agreements. It would, in our view, be amistake to entrench in
the primary legidation provis onswhichwemight wish to amend quickly inthefutureto reflect
agreements a the EU or internationd level. Thisisan areawhere EU law and international

regulatory best practice is developing rapidly: we must be able to react quickly to those
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215

developments. Webdievethat EU andinternationd partnerscould doubt the UK’ swillingness
toreact if weweretoincludedetailed rulesreflecting the current positionin primary legidation.

On the other hand, some respondents have argued that for the UK to include such awide
scopefor regulation of inward promotions on theface of the Bill sendsthewrong messageto
EU andinternationa partners. They suggest that our proposed approach would misrepresent
our position and be taken as evidence that the UK does not want to see amove towards
home-gate control. The Government isnot yet convinced that these presentationd difficulties
outweigh the desirability for flexibility. Neverthdess, it would welcome further viewson this
guestion.

Country of origin approach to regulation

2.16

217

Some consultation respondents suggested that there should be an exemption for financial
promotions originating in other EEA member states (and other states that have adequate
regulatory standards) which are directed at the UK. These consultation responses often
commented that the draft European E-Commerce Directivewhichis currently under discussion,
would, if adopted, introduce this“home-state”’ or “ country-of-origin® approach to electronic
commerce more generally in Europe, and urged the Treasury to give alead by exempting
financial promotions into the UK from other European member states through electronic

systems such as the Internet.

Under the current legidation, it isaready possble for personsin other EEA states (or other
jurisdictions) to make financia promotionsto UK personsin certain circumstances without
being subject todirect UK regulation. However, in essence, the current financia promotion
regimein the UK and Europe reflects the idea of “host-state” regulatory control, so that
financia promotions made from overseasto personsin the UK will need to comply with the

UK standards.
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2.18

219

2.20

221

TheDraft E-CommerceDirectiveadoptsasastarting point a“ home-state” control system, so
that the Member State from whose jurisdiction the promotional materid is sent would be able
to regulate the materid’ s content and use, and would obligedisclosure of the country of origin.
Theunderlying premiseof the E-Commerce Directiveisthat without adopting thisregul atory
approach, European businesswill not be ableto makefull use of the opportunities provided by

the Internet (and indeed any other technologies with similar characteristics).

The Government supports the basic idea of home state control which the E-Commerce
Directive proposes, and indeed, it isvery keen to ensurethat the UK and Europe play aleading
rolein the revol ution which e ectronic commerceis bringing to consumer choice and business
opportunities. The Government’s broad policy inthisareais discussed further in the PIU
report, which sets out the Government’ s aim of ensuring that the UK playsafull part in EU
regul atory devel opments, and that the EU legdl framework encourages, rather than discourages,

the development of e-commerce.

Whilst the PIU report endorsesthe home-state regulatory principle under the E-Commerce
Directive, it is currently thought that, on balance, the argument has not yet been made for
moving to asystem of home-state control for financia promotionsin advance of appropriate
European legidation. Intaking that view, the Government has considered variousrelevant
factors, including consumer protection, common regulatory standardsfor authorised persons
and whether or not particular types of investment or activity are yet regulated consstently in
member sates. Additiondly, the E-Commerce Directive has alimited application inthefield
of financial services, and, for example, collective investment schemes and insurance are

currently outside the scope of its home-state principle.

It isworth nothing in this context that the proposal for a Distance Marketing Directive for

Page 19



Financia Services®, which would apply rulesto sdesof financia servicesat adistance, is il
at an early stage of discussion withinthe EU. Aswith the E-Commerce Directive, thefinal
shape of the Distance Marketing Directive could affect the detail of the regulation that we
would need to apply to inward financial promotions. Although the Government does not
consder that thetimeisright for amove to home-state control of financial promotion at this
stage, it fully recognisestheimportance of theissue and intendsto keep it under review. If a
decison wereto betaken to movetheregulation of financia promotion onto afully home-state
basis, it would beimportant for the relevant legidation to be flexible enough to cope. We
therefore continueto intend that the primary legidation should bedrafted inaway which allows
subsequent modificationsto matters concerning the territoria scope of thefinancia promotion

regime.

Form of communications

Internet hypertext and other similar links

2.22

2.23

The March 1999 consultation document proposed an exemption for certain hypertext links.
Inparticular, it was proposed to exempt persons (A) whosewebsites contain link entry materia
to another person’ swebsite (B), provided that the relevant hypertext link contained nothing
more than B’s name. Itswas proposed that link entry material should otherwise be the
responsibility of the person (B) whose siteis connected by the hypertext link, where that link
has been established with the gpprova of B. Otherwise, the responsibility for the link entry
material was proposed to rest with the Web site on which it appears.

Whiledmost al consultation respondentsfavoured an exemption for hypertext linksof onesort
or another, there were disagreements about how responsibilities for those links should be
allocated. Some respondents suggested that the exemption should be availablefor all such

linking processes rather than hypertext links in particular.

(8) Proposal for aDirective of the European Parliament and of the Council concerning the distance marketing of
consumer fianncial services and amending Council Directive 90/6/9/EEC and Directives 97/7/EC and 98/27/EC
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2.24  However, the decision for wider reasonsto limit the application of clause 19 of the Bill to
“invitations or inducements’ appears to dispose of the need for a specific exemption for
hypertext and other amilar links. Wherethe materid in ahypertext link amountsto an invitation
or inducement, it should be subject to the provisions of the FSM Bill, and the person
communicating thelink or causing it to be communicated, will be subject to therestrictionin
clause19. For linksof thekind which might morenormally beused - for example, linkswhich

simply contain the name or logo of another person or site - no exemption will be needed.

2.25 Thediscussonin paragraphs2.22 to 2.24 relates only to the treatment of material contained
inanactud link, and not to the materid gppearing on asitewhich isconnected by thet link. So,
for example, using the scenario in paragraph 2.22, if A’s Web-ste contains asimple (not of
itself promotiond) link to B’sWeb-site, A may, nevertheless, breach the clause 19 prohibition
if B’sWeb-ste containsmateriad amounting to an unlawful financia promotionif A hasinfact

“caused” the unlawful financial promotion on B’s Web-site to be communicated.

2.26 Theeffect isthat persons who establish hypertext links from their Web-siteswill need to
exercisesome degreeof caution or “due-diligence’ in establishing thoselinks. The question of
whether aperson has* caused” acommunication to be made will ultimately depend on the
circumstancesinissuein any given case (something which isultimately ametter for the Courts

to determine).

Oral and other “real time” communications (including solicited and unsolicited calls)

2.27  TheMarch consultation document proposed no generdised exemption for oral communications
or for other real time communications (such as Internet “chat rooms’). In particular, the
consultation document did not propose a generalised exemption for solicited real-time
communications (broadly speaking, ord or other red time promotions madeby one person (C)
to another person (D), a C’'s request or invitation). Instead, it was proposed that in
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2.28

2.29

2.30

231

appropriate circumstances, certain oral communi cationswould be permitted under specific

exemptions.

Consultees expressed concern that any approach based on the presumption that oral or rea
time communications by unauthorised persons should be prohibited waslikely to runinto
sgnificant difficulties, not least because thereislittle practica possbility of pre-approving many

of those kinds of communications.

Weagreethat thisisavalid concern, but believe that much of the difficulty hasbeen removed
by the introduction of the“businesstest” and the introduction of amore clearly promotional
element to the basic prohibition described in Part One. Following these changesto clause 19,
the only oral and real time promotions which will be caught by the financial promotion

prohibition will be invitations or inducements made “in the course of business’.

Wedo, however, condder that certain further exemptionsmay berequiredinrelationto certain
ora and other real time communications made in a business context. The main further

exemptions we propose are outlined below and described in more detail in Part Three.

The basic approach we proposeis as follows:

Solicited real-time interactions: solicited real-time communications (including oral
communications) which arenot part of aco-ordinated promotional strategy should benefit from
an exemption. The intention behind thisis broadly to allow certain solicited rea-time
communications to be made but neverthel essto ensure protection for the recipient of such a
communication where heis being subjected to what might amount to a canvassing campaign,

or an “advertisement”, or a“hard sdll”.

In those circumstances (for example, whereacall isbeing madefrom aspecid call centre, or
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as part of acampaign to promote investments or raise capital), we propose that there should
be no generalised exemption for the communication. However, we also proposethat in those
circumstances, the promoter should be able to take advantage of any other specific exemption
applyingtotheinvestment activity in question (for example, theexemptionreatingto certain
communications made to expert investors). In many cases, the other exemptions contained in
the draft Order require the person making the promotion to give certain required indications or
statementsto the customer. We proposethat in the case of solicited rea-timeinteractions,
these requirementswill not need to be met each and every timeasolicited cal ismade, solong
astheindications or statements have been provided within the previous twelve months.
However, if asolicited real-time communication failsto come within the scope of any of the

other exemptions we propose, then it will need to be approved by an authorised person.

Thedraft Order doesnot currently definea” co-ordinated promotiona strategy”. Webelieve
that seeking to providea*“ bright line” definition could have drawbacksin termsof the ability of
the legidation to keep pace with new or devel oping promotiona technologies and techniques.
However, we recognise that on the other hand, greater certainty may be desired. We are
therefore cong dering further whether it would be possible, or desirable, to amplify themeaning
of theterm* co-ordinated promotiond strategy” by providing inthelegidation for examples of
activities or techniques which would or would not amount to a co-ordinated promotional

campaign.

Wewould welcome views on not only the broad approach proposed, but a so on the concegt,
and question of definition, of, a“co-ordinated promotional strategy” .

Unsolicited real-time communications (including oral ones): we broadly proposeto allow
certain unsolicited callsto be made, generally inthe circumstances currently contemplatedin
the Common Unsolicited CallsRegulations. Thoseregulationsapply to both authorised, and

unauthorised, personsalike, and they specify circumstanceswhereit is permissiblefor one
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personto cal or visit another regardinginvestment activity, without thecall or visit being made

at the recipient’ sinvitation.

We consider that in addition to the exemptions contained in the CUC Regulations, it may be
appropriate to extend some of the other exemptions currently applying to other forms of

communication, to unsolicited calls. Thisis discussed further in Part Three.

However, we consder that some of the exemptions currently contained in the CUC Regulations
should properly apply only to the business of authorised persons, and as such, these should fall
to be considered under the FSA’ srules, and not included in the draft Financial Promotion

(Exemptions) Order.

There are two main areas where we consider that specific exemptions under the CUC
Regulations should not be continued for unauthorised persons. First, inrelation to existing
customers. Theexemption in the CUC Regulations applieswherethe customer rdationshipis
such that the customer envisages callsregarding controlled activitiesbeing made on him. With
the exception of existing customers of overseas persons (discussed below), it isdifficult to see
how, or why, unauthorised persons should properly fall within this exemption, since
unauthorised persons generaly ought not to be dedling in financid serviceswith their cusomers.
Second, wehavedightly narrowed the generalised range of sophisticated persons(referred to
in the CUC Regulations as “non-private investors’) on whom unsolicited real-time
communications can be made. Here, we propose that the current general exemption should
not be continued in relation to calls made on smaller companies, on the basis that in many

cases, smaller companies may not be sufficiently expert to appreciate the risks.
In addition, we propose that the definition of an unsolicited call isdightly broadened from the

definitionin section 56 of the Financid ServicesAct. Webroadly proposethat calswhich are

not made on the initiative of the person being called, are deemed to be unsolicited. Itis

Page 24



intended that, for example, the merefailure by aperson to tick abox which says*“tick hereif
you do not wish to receive further promotions’ will not be sufficient toindicate that that person
has consented to further calls being made on him.

We would welcome comments on the broad proposals outlined above, and also on the
question of whether or not different tests of “ solicitation” should be applied to different sorts
of customer (for example, for certain, more sophisticated, typesof customer, an omission to
tick the box might be considered to be an acceptable judtification for caling that customer, but

for other types of customer, such as ordinary retail investors, it might not).

We would also welcome views on the question of extending any of the other exemptions

contained in the draft Order more generally to unsolicited calls.

Over seaspersons. we proposethat the broad position under the current legid ation permitting
oversess persons such asforeign brokers, to contact their existing UK customers, and to make,
or recelve, cartain calsat acustomer’ singtigation, should be maintained. Wed so consder that
thegenerd nature of overseas persons dedingsinthe UK calsfor adightly different gpproach
from that generally applying to solicited and unsolicited calls made by other unauthorised

persons.

Wetherefore propose an exemption for promotions made by overseas personsin responseto
callsmade on them, even where the overseas personisactingin the context of aco-ordinated
promotional strategy. We also propose two exemptions for unsolicited calls made by
unauthorised persons. first, we propose that overseas persons may make unsolicited calson
their existing customers where the customer would reasonably expect to be contacted by the
oversess person, and where the overseas person has previoudy given arisk warning. Second,
we propose an exemption for unsolicited calls made on persons sufficiently knowledgeable to
understand the risks, and who have also been given arisk warning and acknowledged their

acceptance of the risk.

Page 25



Consideration of the detail of these proposals may be further informed by the FSA’s
consultation exercise on the regime applying to financia promotions by authorised persons,

expected in due course.

Warm up communications. we propose to introduce anew exemption for certain solicited and
unsolicited communicationswhich are of a“warm up” nature. The sorts of circumstances
wherethisexemption might apply would include where abusinessman makesaninitia “warm
up” telephonecal, or sendsapreliminary letter, to another businessman regarding apossible
business venture or opportunity. However, we do not propose that the exemption should be

available to communications which are made in the course of a co-ordinated promotional

strategy.

Content of communications

Generic promotions

2.32

2.33

The March 1999 consultation document proposed an exemption for so-called “ generic”
promotions, which relate to atype or category of investment (eg, shares or bonds asawhole
but not to any specific investment in particular, such as* sharesor bondsin XYZ plc’). There
was broad support for this exemption, although some respondents were concerned about the
dangersof consumersbeing mided by generic promotiona material and questioned the need
for consistency with the exemption for providing generic investment advice proposed in the
February 1999 consultation document on regulated activitiesunder the FSM Bill. On the other
hand, it seems disproportionate, for example, to prohibit atrade association from publishing
generic material about thetype of products provided by itsmembers, the purpose of whichis

to promote their general benefits.

Thedraft Order therefore proposes an exemption for communicationswhich do not relateto

aparticular investment or identify particular firms.
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Methods of satisfying contents requirementsin different media

2.34

2.35

2.36

Certain of the exemptions from the current investment advertisement regime require the exempt
advertisement to contain certain statements or make certain disclosures. Thisapproach will be
continued under thefinancia promotionregime. The earlier consultation document proposed

the following methods of complying:

For oral and other real time communications (including tel ephone callsand meetings), acopy
of dl the required information should be given or sent to those receiving the promotion for the
first timeand before any investment contract isentered into (but not subsequently, unlessthe

information required has altered).

For Web pageson the Internet, all pages containing promotional material must contain the
required information or be clearly connected to such information (for example, by aprominent

hypertext link).

For more clearly identifiable units of communication, such as written advertisements or

electronic mail, each unit should contain all such information.

Many consultation comments were made contai ning suggestions on achieving amedianeutra
approach. Several submissions suggested that the need to ensure necessary informationis
provided to consumers should not delay or prevent telephone sales of products. Therewas
aso questioning in some quartersof the effectiveness of current contentsrequirementsinterms

of investor protection.

In keeping with the policy of trying toestablish, asfar aspossible, amedia-neutral approach,
we have proposed in the draft Order arequirement that required statements are generally
disclosed intheway best calcul ated to bring the matter to the attention of the person towhom
the communication is addressed, taking account of the particular medium. Thisseeksto avoid
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2.37

on one hand, an over prescriptive and technol ogy-specific regime, but on the other, to ensure

that matters such as risk warnings, have been properly drawn to investors' attention.
However, views are sought on whether there is a case for distinguishing real time

communications more generdly, and requiring that for those communications, required contents

and risk warnings are sent (and received) in writing, before any investment activity occurs.
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Context of communications

Personal communications

2.38

TheMarch 1999 consultation document proposed an exemption for certain typesof “ persond”
or informal communications. Thisattracted considerablecomment and, as discussed in Part
One, the issue has also been addressed by way of amendment to clause 19. We do not
therefore consider that a specific exemption for personal communicationsis required any

longer.

Sour ce of communications

Passive communications providers or “ mere conduits’

2.39

2.40

The consultation document proposed an exemption for certain passive communications
providers or communications networks such as Internet Service Providers (“1SPs’) and
telecommunications companies (so-caled “mere conduits’). A person will bea*mere conduit”
if: first, hecarrieson the business of transmitting or receiving material provided to him by
others; second, the content of the communication iswholly devised by his customer; and third,
he does not exercise control over the content of the communication prior to itstransmisson or
receipt. We suggest that where amere conduit intervenes, say, to prevent atransmission, for
reasonsof broader publicinterest, and under direction from apublic authority, hewill not be

deemed to be exercising “control” over the content of the communication.

There was genera support for this proposed exemption, and for liability to fall on apassive
communications provider if they fail to take action to close down a site or prevent the
transmission of a communication following a request to do so by the FSA. A similar
“exemption” for passive communications providersis contained in the draft E-Commerce
Directive. Itistherefore proposed that passive communications or network providers be
exempted under theBill if their principa businessistransmitting or receiving materia provided

by othersin the three circumstances set out above.
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241

It isfor further consideration whether the FSA should be given apower in the FSM Bill to
direct amere conduit to remove accessto unlawful material, snceitisnot clear that it would
be appropriatefor afinancia regulator to exercise such apower inrelation to all thosewho
might wish to benefit from the exemption. Inaddition, clause 330 of the FSM Bill already
allows the FSA to go to Court and seek an order requiring any person who has been
“knowingly concerned” in contravention of the Bill to take such steps to remedy the

contravention as the Court deems fit.

Material produced by journalists

242

243

244

Theearlier consultation document proposed an exemption fromthefinancia promotionregime
for communicationsmadein aperiodical publication or broadcast provided that thejournalist
and the publisher or broadcaster did not receive any direct or indirect benefit. Thisproposed
approach arose out of concern that the reference in the original draft of clause 19 to
“informationwhichisintended tolead directly or indirectly to engagement ininvestment activity”

would catch a significant range of bona fides journalism.

There was generd support (with afew principled exceptions) for an exemption for financia
promotional material published by journalists. However consultation respondents were split
on whether contact details, say, of investment service providers, or regarding particular
investment products, should be provided in abona fide journdigtic article. Some consultation
respondentswere concerned about whether the proposed “ no direct or indirect benefit” test

was workable.

Here again however, we consider that the revised drafting of clause 19 isvery significant.
Subject to the further views of consultees, it isnot felt that the kind of journaism for which an
exemption might otherwise have been justified would be likely to contain invitations or
inducements, even though the materid could fall within the definition of investment advice

(whichwill normaly requireauthorisation under the Bill but for which anexemptionfor certain
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types of journalistic activity has been proposed).

Thereremainsthe question of whether or not journaistic articles should generaly bealowed
to contain contact detailsfor aparticular issuers or investment service providers. We consder
that any test based specifically on the existence of contact details could be overly-prescriptive.
Instead, in considering whether aparticular article amountsto an invitation or inducement to
engageininvestment activity, we consider that the article should be consdered asawhole, and
the existence, or otherwise, of contact details should be regarded as only one dement (abeit
apotentialy important one) of the broader picture rather than the determining factor initsown

right. Further views are particularly welcomed on this proposed approach.

Target of communications

Promotions directed at a particular audience

2.46

247

Consultation responses provided support for making financial promotionsaccessibleto awider
audiencethan thoseit is“directed at”, provided that warnings aregiven and systemsarein
place to prevent those who are not targeted by the promotion from participating in the
underlyinginvestment or service. Thisraisesmany of thesameissuesasthe“directed at” test

in relation to communications originating overseas.

We therefore propose a broadly similar approach to that described in relation to
communications directed at the UK from overseasin paragraph 2.12 - namely, that wheredl
of aseries of specified indicators are met, thiswill amount to a safe-harbour, but where only
some of them are met, thiswill be of evidential weight in determining whether or not a

promotion has been directed at a specified audience.

Facilitating informal capital raising from* business angels’

248

The earlier consultation document set out proposasfor possible exemption from the financia

promotion regimeto permit certain ungpproved financia promotionsto individuasfor whom
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2.49

250

251

the degree of consumer protection provided by the current investment advertisement
restrictionsmay bedisproportionate. The consultation document discussed exemptionsfor

both “high net worth” and “ sophisticated” investors.

Consultees expressed awide variety of views on thisissue, with agood deal of support in
principle, but concern about the precise approach. Many respondents said that “high net
worth” investors were not necessarily “sophisticated” and therefore there should be no
exemption. Others said sophisticated investors were not necessarily high net worth and
therefore the exemption should be available morewidely, to al investorswho could certify
themselves as being suitably sophisticated or to al investors certified as sophisticated by an
authorised person. Therewere dso calsto adjust the current exemption under the Financid
Services Act for advertising by enterprise companies and to ensure common approaches
between the FSA definitions of categoriesof investor (to be specified in FSA rules) and the

exemption order definition.

The Government believes strongly in the need to avoid unnecessary impedimentsto raising
financefor industry. Privateindividualsarean extremely important source of funding for early
gagefirmsanditismindful of the concern expressed by commentatorsthat the costs of seeking
approval of promotional material by an authorised firm can be prohibitive, especialy inthe
important case of smaller firms seeking relatively modest amounts of finance. Itisalso
consciousthat other jurisdictions, notably the USA and Australia, have succeeded indevising

arrangements to permit the unregulated offering of securitiesto “business angels’.

Whilst securing theright degree of protection for consumersof financial servicesisakey am
of the proposed legidation, the Government isal so seeking to adopt alight touch approach to
regulation where possible. Againgt that background, we are proposing for further consultation
two separate exemptions which would permit unapproved financial promotion in certain

circumstances and subject to certain safeguards.
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High net worth investors

2.52 Thefirst exemptionwould alow the promotion to high net worth individual s of sharesand
debenturesin companieswheretheinvestor cannot |ose more money than he or sheinvested.
Thereisinevitably adifficult judgement call in determining when apersonisof sufficiently high
net worth to fal within the terms of the exemption. We proposethat an individua’ s net worth
for the purposes of the exemption is determined by reference to an income and anet asset tes,
50 that the exemption will gpply to individud investorswith aminimum gross annua income of
between £70, 000 and £100,000 or. net assets (excluding the value of their main residence and

any life insurance policies and pension entitlements) of between £200, 000 and £300,000.

2.53 The figures proposed for determining an individual’s high net worth are lower than
corresponding amounts contained in the broadly equivalent US and Australian legidation.
However, the figures proposed have been based on the known characteristics and profile of

business angelsin the UK.

254 Itisproposed that in order to benefit from the proposed exemption, the promoter should
discloseanumber of important factsto potentid investors. Theseinclude anindication that the
promotion has not been approved by an authorised person, an explanation of the meaning of
high net worth, awarning of the maximum amount which that the investor could lose, and an
indication that any investor who has any doubts should consult asuitably quaified adviser. The
investor would berequired to certify that he or she has understood the significance of these
disclosures. The promoter would be ableto rely on certification of assetsand income by an

accountant, although an accountant’ s certificate would not be mandatory.
255 Viewsare sought on the proposed exemption for high net worth individuals, including in

particular, ontheleve at which the monetary thresholds should be set and more particularly,

the basisfor cal culating these amounts set out in the draft Order. Wewould aso welcome
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2.56

2.57

views on the question of whether a“ cool-off” period should beincluded in the legidation
(providing for amandatory period between (A) themaking of the promotion and provision of
therequired statementsand (B) the entry into any resulting contract). Thereiscurrently no
“cooling off” period proposed. Although it would provide an extra element of consumer
protection, it may be thought that a cooling-off period could amount to an unnecessary burden

in an areawhere there are already safeguardsin place.

Sophisticated investors

It is proposed that a separate exemption should aso be available to permit financia promotion
of awider range of investments to so-called “sophisticated” individuals, defined as those
certified by an authorised person as being in apodtion to understand therisks. Theroleof the
FSA in making certification rules will provide an opportunity for alignment with rules
categorising investors for other purposes relevant to ensuring that consumer protectionis
appropriate and proportionate. In particular, it will alow for an approach which recognises

different levels of required sophistication for different types of investment.

It is proposed that the availability of the sophisticated investors exemption should be subject

to disclosure requirements similar to those discussed inrdationto high net worth individuas.

Other Issues

Specific Articles of the current Investment Advertisement Exemptions Orders and Unsolicited

Calls Regulations

2.58

There were awide variety of comments on specific Articles of the current investment
advertisement exemptionsorders. In particular, proposasfor expanding the corporate finance
and overseas persons exemptionswere made by severa respondents. Somerespondentssaid
that the private companies takeover exemption is sometimesused in practice (although with
difficulty). Principa changes from the exemptions under the current regime are highlighted in
Part Three.
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Interaction of the financial promotion regime and the legislation on public offers of securities
2.59 Therewaslittle substantive comment on thisissue. However severa respondents suggested
that the financial promotion exemptions should be aligned with the exemptions from the

prospectus regime under the Public Offers of Securities Regulations 1995.

The use of the financial promotion exemptions in combination
2.60 Thiswasnot asubject that provoked very many responses, beyond calsfor the ability to use
exemptionsin combination. Theapproach taken inthedraft order hasbeentoincludeagenerd

provision which has the effect of setting out more clearly that exemptions can be combined.
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PART THREE - COMMENTARY ON THE FINANCIAL PROMOTION (EXEMPTIONYS)
ORDER

| ntroduction

General

2. Thiscommentary outlinesthe broad approach we have taken in preparing the draft Exemptions
Order, and highlights some of the more significant changes which have been made to the
position under the existing legidation. The commentary doesnot generally seek to address
those numerousdetailed provisionswhereit is proposed that thereisto belittle substantive

change.

3. In general, the approach taken in the draft Exemptions Order has been to retain the substance
of the exemptions applying under the current legidation where appropriate, but also, where
possible, to rationdise and clarify those exemptions. We have dso sought to continuethemin
amore technology-neutrd way. In particular, we have sought to concentrate asfar aspossible
on the mischief, rather than the medium, of apromotion, although the two issues are, to an

extent, closely linked.

4, Thedraft Exemptions Order isinthree Parts. Part | contains general provisionsdealing with
interpretation and the level of prominenceto be given to statementsor indications required by
the specific exemptions. Part |1 relates to communications concerning deposits and general

insurance. Part 111 relatesto communications concerning other sortsof investment activities.

Controlled Activities

5. The Order appliesto “controlled activities’ under clause 19 of the Financial Services and
MarketsBill. Controlled activitiesareessentialy specified activitieswhichrelateto specified
investments. Itisfor the Treasury to determine by Order the sorts of investmentsand activities
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which are specified for these purposes, and the first Order to be introduced under the Bill
setting out the exemptionsfrom clause 19, or which specifies” controlled activities’ for the
purposes of that clause, will need to be laid before both Houses of Parliament and approved
beforeitismade. Subsequent Orders which have the basic effect of extending the scope of

the financial promotion prohibition will also need to be approved by Parliament.

6. The sortsof activities and investments which the Treasury can specify for these purposesare
informed by the provisions of Schedule 2 of the FSM Bill. The nature of theactivitiesand
productslisted in that Schedule set thefour cornersof the Treasury’ spower, inthe sensethat
they provide abenchmark againgt which to judge the question of whether any activity not listed
in the Schedule can properly be made a controlled activity. Schedule 2 broadly lists
investments and activities currently covered by existing financia services, insurance and banking
legidation, along with certain other potential investments. (The Government is currently
considering whether the FSM Bill should apply to mortgage marketing and advice, and a

decision in principle is expected by the end of the year).

7. Theintentionisthat “controlled activities” will generally equate to regulated activities under
clause 20 of the FSM Bill, but without the additional exclusions proposed in the Regulated
ActivitiesOrder for certain kindsof investment or activities. Thisisthe basic gpproach taken

in relation to the scope of the advertising regime under the Financial Services Act.
8. Asindicated in Part One, the proposed list of “controlled activities’ contained in Schedule 1
to the Exemptions Order isbased onthe draft Regulated Activities Order published in February

1999. It may therefore be subject to change in response to that consultation exercise.

Types of communication

9. Part Two discusses our broad proposalsin relation to different sorts of communication.
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Combination of exemptions

10.  Article13 of the draft Order makesit clear that al of the exemptions contained in Part 111
(relating to promotionswhich do not concern depositsand genera insurance) can be combined.
That representsadight departure from the provisions of the 1995 and 1996 Orders under the
Financia ServicesAct, wherein some cases, exemptions could not becombined (for example,

in the context of employee share schemes and joint enterprises).

Part | - Interpretation

11.  Article3 specifiesthat thefinancial promotion restriction referred to in the draft Order isthe
restriction contained in clause 19. That includes not only communicating an invitation or
inducement to engageininvestment activity, but o causing such acommunication to be made,

12.  Article4 definesared-time communication and sets out when aredl-time communication will
betakento be solicited. The change from the current position regarding the definition of a

solicited call isdiscussed in Part Two, above.

13.  Article 6 specifies how the various contents or disclosure requirementsin relation to a

communication should be met. Again, thisisdiscussed in Part Two.

Part Il - Deposits and general insurance

14.  TheexemptionsinPart || broadly reflect the genera position under the existing legidation,
although the detailed contents of some of the disclosure requirements have been changed. It
is proposed that the basic financial promotion prohibition will not apply to real-time

communications concerning deposits and general insurance.

Part 11 - Other Investment Activities
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15.

16.

17.

Article 14 specifiesthe articles under which unsolicited redl-time communications may be made.
These broadly relate to matters currently covered by the Common Unsolicited Calls
Regulations, although we proposeto discontinue certain exemptions, for example, inthecase
of UK persons existing customers, asdescribed in Part Two, above. |n addition, we do not
proposeto continue certain of the other exemptions under those regulations, such as: CUC
Regulations 2 and 5 (non-geared packaged products and acquisition of investment business
respectively - since those provisions are concerned with marketing by unauthorised persons
which ought to be dealt with in the future through FSA rules); CUC Regulation 6 (public
takeovers - where acal is made under the supervision of an authorised person, we would
expect it to be approved by them); CUC Regulation 8(1) (connected individuals- calsto close
relatives which are not made by way of business will be exempt by virtue of the clause 19
“business test”, and calls between business persons will be exempted in certain other
circumstances, such as under articles 38 (group companies) and 49 (preiminary canvassng of
interest)).

In some instances, where an exemption applies in relation to a matter under the CUC
Regulations, and abroadly smilar exemption gpplies under the 1995 or 1996 Orders, we have
tried to align the approach (eg, in relation to cals concerning employee share schemesandin
the context of beneficiaries under atrust). Additionally, we propose that certain further
exemptionswhich are currently available under the 1995 and 1996 Orders, but not under the
CUC Regulations, are applied to unsolicited real-time communications as well. These
exemptions include communications made between group companies (article 38) and to

personsin the business of placing promotional material (article 31).

Article 15 provides the exemption for promotions originating overseas but which are not

directed at the UK. Thisisdiscussed in Part Two, above.

Article 16 providesthenew exemptionfor solicited red -time communicationsdiscussed in Part

Two.
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18.

19.

20.

21.

22.

Article 17 providesthe new exemption for generic promotions, again, discussed in Part Two.

Article 19 provides anew exemption for introductions to authorised third partieswhere we
propose an exemption to complement the corresponding exclusion from the scopeof regulated
activitiesunder the Bill. Itisthought that thisexemptionislikely to be particularly useful for
professional firms, such as solicitors, accountants and actuaries, who may fall within the
excluson from the scope of direct regulation under the Bill, but who may neverthdessintroduce
their clientsto authorised persons, such asfinancid advisers, where certain conditions are met.

Articles20-22 broadly reproducethe position currently applying to overseas persons under

the Financial Services Act. Thisisdiscussed in more detail in Part Two.

Article 23 relates to the new “mere conduit” exemption discussed in Part Two.

Article39 relatesto communicationsdirected at investment professionals, such asauthorised
and exempted persons, Governments and Public Authorities. The article adopts a“ directed
a” test gpproach, Smilar to thet discussed in Part Two in relation to communications originating
overseas. Effectively, aseries of conditions are set out in the article for the purposes of
determining whether a communication is directed at a particular audience. If al of the
conditions are met, we propose there should be asafe harbour. If only some (or indeed, none)
of them are met, thiswill be taken into account by the Court in determining whether or not a
promotionwas properly directed at the specified audience. Theintentionisthat, provided al

of the conditions are met, a person should not be taken to be in breach of the financial

promotion prohibition even if, despite, the promoter’ s efforts and compliance with the
conditions, apromotion is nevertheless communicated to aperson at whom it isnot directed.

A smilar gpproach istaken in certain other articles dedling with communicationsdirected a a

particular audience, such as article 42 (high net worth companies) and 44 (common interest
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23.

24.

25.

26.

27.

group).

Article41 providesthe new exemption for high net worthindividuds, asdiscussed in Part Two.

Article 43 providesthe new exemption for sophisticated investors, aso discussed in Part Two.

Article49 providesthe new exemption for preliminary canvassing of interest. It appliestoal
formsof communication provided that they arenot made as part of aco-ordinated promotional
drategy, and the exemption might, for example, alow “one-off” unsolicited cals by business
associates or acquai ntancesregarding aproposed investment activity. After that call hasbeen
madethough, if thecommunicationisto develop into acourse of dedling in which promotiond
communicationsareto bemade, the communicationswill need to beonaninvited bas's, or else
fall within the terms of another exemption. The detailed terms of the proposed exemption
requirethat the communicationismadefor the purposes of giving or seeking information about
aparticular matter, and that it isthefirst occas on on which contact has been madein relation
to that matter.

Article51 relatesonly to “inducements’ comprising annua accountsand any directors report.

It is hard to see how those communications would amount to an “invitation”.

Article 54 relatesto sales of bodies corporate wherethe aim isto acquire or dispose of day-to-
day control of the company. Here, the exemption under the Financia Services Act regimehas
been changed to apply to sales of stakes conferring 50% plus ownership, in keeping with a
similar proposal in the draft Regulated Activities Order published in February.
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Other

28.

We propose not to continue the exemption in the 1996 Regulations concerning publications and
programmes which advertise certain types of journa containing investment advice. The
exemption currently appliesto advertisementswhich promote journa s or newspaperswhere
the journal promoted might contain investment advice, but where the purpose of the journal
being promoted, taken asawhole, isnot to lead to personsinvesting inaparticular investment.
We condder that, following the amendment to clause 19 to apply the basic financid promotion
prohibition to “invitations or inducementsto engage in investment activity”, an exemption aong

the lines of one contained in the 1996 Regulations would no longer be necessary.
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STATUTORY INSTRUMENTS

FINANCIAL SERVICES

The Financial Services and Markets Act
(Financial Promotion)(Exemptions) Order [ ]
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29.
30.
31.
32.
33.
34.

35.
36.
37.
38.
39.

ARRANGEMENT OF ORDER

PART |

GENERAL

Citation and commencement.

Interpretation: general.

Interpretation: financial promotion restriction.

Interpretation: solicited and unsolicited real-time communications.
Interpretation: relevant private company.

Degree of prominence to be given to required indications.

PART II

DEPOSITS AND GENERAL INSURANCE

Deposits.

Genera insurance contracts.

General insurance contracts: reinsurance and large risks.

Solicited and unsolicited real-time communications.

Application of other exemptions.

PART I11
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40.
41.
42.

43.

45.
46.
47.

48.
49.
50.
Sl
952
53.
54.
55.
56.
57.
58.

OTHER INVESTMENT ACTIVITIES

Application
Application of exemptionsin this Part.
Combination of different exemptions.

Unsolicited real-time communications.

General
Inward promotions not directed at the United Kingdom.
Solicited real-time communications.
Generic promotions.
Promotions required or authorised by enactments.

Introductions.

Promotions by certain persons

Overseas persons. communications with existing customers.

Overseas persons. unsolicited real-time communications.
Overseas persons: solicited real-time communications.
Mere conduits.

Governments, local authorities and public authorities.
Central banks.

Industrial and provident societies.

Nationals of EEA States other than United Kingdom.
Exempt persons.

Financial markets.

Comypanies promoting industry, commerce or enterprise.

Promotions to particular audience

Page 45



59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.

75.
76.
77.
78.
79.
80.
81.
82.
83.
84.

Persons in business of placing promotional material.

Joint enterprises.

Participants in certain collective investment schemes.

Bearer investments: promotions required or permitted by market rules.
Bearer investments. promotions to existing holders.
Members and creditors of certain bodies corporate.

Members and creditors of open-ended investment companies.
Group companies.

Investment professionals.

Persons in business of disseminating information.

High net-worth individuals.

High net-worth companies, unincorporated associations etc.
Sophisticated investors.

Common interest group of private company.

Settlors, trustees and personal representatives.

Beneficiaries of trust, will or intestacy.

Promotions for particular purpose
Remedy following report by Parliamentary Commissioner for Administration.
Persons placing promotional material in particular publications.
Preliminary canvassing of interest.
Acquisition of interest in property run by management companies.
Annual accounts and directors' report.
Participation in employee share schemes.
Sale of goods.
Sale of body corporate.
Take-overs of private companies.

Take-overs of private companies. warrants etc.
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85.

86.
87.
88.
89.
90.
91.
92.

93.
94.
95.

Take-overs of private companies. application forms.

Promotion of securities: miscellaneous
Promotions required or permitted by market rules.
Promotions in connection with admission to certain EEA markets.
Promotions of securities already admitted to certain markets.
Promotions in connection with listing applications.
Promotionsincluded in listing particulars etc.
Promotions included in prospectus for public offer of unlisted securities.

Material relating to prospectus for public offer of unlisted securities.

Exemptions applicable only to unsolicited real-time communications
Management buy-ins.
Supply of certain products.

Occupational pension schemes.

SCHEDULES
Schedule 1 - Meaning of “controlled activity”

Schedule 2 - Markets and exchanges

Schedule 3 - Takeovers of private companies
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The Treasury in the exercise of the powers conferred on them by [section 19] of the
Financia Services and Markets Act® and of all other powers enabling them in that behalf
hereby make the following Order:-
PART |
GENERAL

Citation and commencement

1.--(1) ThisOrder may be cited asthe Financia Servicesand Markets Act (Financial
Promotion)(Exemptions) Order.

(2) ThisOrder shall comeinto forceon| ].

Inter pretation: general

2.--(1) Inthis Order, except where the context otherwise requires -

“the 1985 Act®” means the Companies Act 1985;

“the 1986 Order” means the Companies (Northern Ireland) Order 1986%;

“the Act” means the Financial Services and Markets Act;

[ lcll
() 1985c.6.
(k) S.I.1986/1032 (N.I. 6).
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“bearer instrument” means any of the following investmentstitle to whichis capable

of being transferred by delivery -

(a) any investment falling within paragraph 24 or 25 of Schedule 1,

(b) any investment falling within paragraph 27 or 28 of that Schedule which
confersrights in respect of an investment falling within paragraph 24 or 25;

“closerelative”, in relation to any person means -

(a) his spouse;

(b) his children or step-children (if under 18);

(c) his parents or step-parents;

(d) his brothers or sisters or step-brothers or step-sisters; and

(e) the spouse of any person within sub-paragraph (b), (c) or (d);

“communicate” includes causing to a communication to be made;

“controlled activity” has the meaning given in Schedule 1;

“equity share capital” has the meaning given in the 1985 Act or in the 1986 Order;

“exempt person”, in relation to a particular matter, means a person who is exempt

from the general prohibition in relation to that matter as a result of an exemption
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order made under [section 34(1)] of the Act or as a result of [section 35(1) or
256(2)] of the Act;

“financial promotion restriction” has the meaning given in article 3;

“government” means the government of the UK, of Northern Ireland, or of any other

country or territory outside the United Kingdom;

“holding company” has the meaning given in the 1985 Act or in the 1986 Order;

“joint enterprise” and, in relation to such an enterprise, “participators’ have the

meaning given in article 32;

“local authority” means alocal authority in the United Kingdom or elsewhere;

“overseas customer” has the meaning given in article 20;

“overseas person” has the meaning given in article 20;

“public authority” means any international organisation the members of which

include the United Kingdom or another member State;
“publication” means a newspaper, journal, magazine or other periodical publication
(including an equivaent publication conveyed by means of a telecommunication

system);

“relevant private company has the meaning given in article 5;
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“shares and debentures’, in relation to arelevant private company, has the meaning

given in article 55;

“solicited real-time communication” has the meaning given in article 4;

“take-over offer”, in relation to a relevant private company, has the meaning given

in article 55;

“telecommunication system” has the same meaning as in the Telecommunications
Act 19849;

“units’, in relation to a collective investment scheme, has the meaning given in
[section 207(4)] of the Act;

“unsolicited real-time communications’ has the meaning given in article 4;
“voting shares’, in relation to a body corporate, means shares carrying voting rights
attributabl e to share capital which are exercisablein al circumstances at any genera

meeting of that body corporate;

“wholly-owned subsidiary” has the meaning given in the 1985 Act or in the 1986
Order.

(2) References to a person engaging in investment activity shall be construed in

accordance with subsection (4) of [section 19] of the Act; and for these purposes,

“controlled activity” in that subsection has the meaning given in this Order.

() 1984c.12.
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Inter pretation: financial promotion restriction
3.--(1) In this Order, any reference to the financial promotion restriction is a

reference to the restriction in section [19(1) and (2)] of the Act.

(2) Inthis Order, any reference to the communication of an invitation or inducement
is a reference to an invitation or inducement to engage in investment activity which is

communicated in the course of business.

Inter pretation: solicited and unsolicited real-time communications

4.--(1) In this Order, references to areal-time communication are references to any
invitation or inducement which is communicated by an individual in the course of apersonal
visit or other real-time interaction which takes place between him and one or more

individuals.

(2) A red-time communication is solicited where it is made with an express

invitation from the individual to whom the communication is made.

(3) A real-time communication is unsolicited where it is made otherwise than as set

out in paragraph (2).

(4) A person is not to be taken as having issued an express invitation by reason of
any omission to indicate that he does not wish to receive any communication, or any further
communication, or by reason of agreeing to standard terms that indicate that such

communications will be made.

(5) “Real-time interaction” includes an interaction which takes place by means of

atelecommunication system.
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Inter pretation: relevant private company

5.-- (1) In this Order “relevant private company”, in relation to a take-over offer,
means a private company in respect of which, at the time the offer is made, the shares
comprised in the equity share capital are not and, for a period of ten years immediately

preceding the date of the offer, have not been -

(@) listed or quoted on an investment exchange whether in the United Kingdom or

elsewhere; or

(b) shares in respect of which information has, with the agreement or approval of
any officer of the company, been published for the purpose of facilitating dealsin
the shares indicating prices at which persons have dealt or were willing to deal in
them other than persons who, at the time the information was published, were

existing members of arelevant class; or

(c) subject to a marketing arrangement which accorded to the company the facilities
referred to in section 163(2)(b) of the 1985 Act or Article 173(2)(b) of the 1986

Order; or

(d) the subject of an offer (whether in the United Kingdom or elsewhere) in relation
to which a copy of the prospectus was delivered to the relevant registrar of
companiesin accordance with section 64 of the 1985 Act or Article 74 of the 1986
Order or Part Il of the Public Offers of Securities Regulations 1995™.

(2) For the purposes of paragraph (1)(b), a person shall be regarded as being a

member of arelevant classif he was, at the relevant time -

(m) S.I.1995/1537.

Page 53



(a) an existing member or debenture holder of the private company;

(b) an existing employee of that company;

(c) aclose relative of such amember or employee; or

(d) atrustee (acting in his capacity as such) of atrust, the principal beneficiary of
which is a person within any of sub-paragraphs (a), (b) and (c).

Degree of prominence to be given to required indications

6. Where an invitation or inducement musgt, if it isto fall within any provision of
this Order, be accompanied by an indication of any matter, the indication must be presented
to the person to whom the invitation or inducement is communicated -

(a) in away that can be easily understood; and

(b) in such manner as, depending on the means by which the communication is made,

Is best calculated to bring the matter in question to the attention of the person to

whom the communication is made and to alow him to consider it.

PART Il
DEPOSITS AND GENERAL INSURANCE

Deposits

7.--(1) If the requirements of paragraph (3) are met the financial promotion

restriction does not apply to any invitation or inducement which relates to a controlled
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activity falling within paragraph 2 of Schedule 1.
(2) But the exemption in paragraph (1) does not apply if the activity iscarried onin
relation to an investment that falls within any of paragraphs 24 or 25 of Schedule 1 as well

as within paragraph 21 of that Schedule.

(3) The requirements of this paragraph are that invitation or inducement is

accompanied by an indication -

() of the full name of the person with whom the investment which is the subject of

the invitation or inducement is to be made (“deposit taker”);

(b) of the country or territory in which the deposit-taker’s principal place of

business is situated (described as such);

(c) if different, of the country or territory in which a deposit-taker that is a body

corporate is incorporated (described as such);

(d) whether or not the deposit-taker is regulated;

(e) if the deposit-taker is regulated, of the name of the regulator in the deposit-
taker’s principal place of business or, if there is more than one such regulator, the

regulator of solvency;

() whether or not the deposit-taker belongs to any dispute resolution scheme or

deposit compensation scheme;

(g) if it belongs to any such scheme, identifying each one;
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(h) the amount of the assets and liabilities of the deposit-taker (described as such)

or, in substitution for each amount (as appropriate) -

(i) an indication that the amount of any assets exceeds a particular amount
(stating it);

(ii) an indication that the amount of any liabilities does not exceed a

particular amount (stating it).

(4) InthisArticle -

“assets’, in relation to a deposit-taker which is abody corporate, means the paid-up

capital and reserves;

“full name’, in relation to a person, means the name under which that person carries

on business and, if different, that person’s corporate name;

“liabilities” includes provisions where such provisions have not been deducted from
the value of the assets.

General insurance contracts

8.--(1) If the requirements of paragraph (2) are met, the financial promotion

restriction does not apply to any invitation or inducement which relates to an activity faling

within paragraph 3 or 4 of Schedule 1 which is carried out in relation to an investment
falling within paragraph 22 of that Schedule.

(2) The requirements of this paragraph are that the invitation or inducement is

accompanied by an indication -
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() of the full name of the person with whom the investment which is the subject of

the invitation or inducement is to be made (*“ general insurance company”);

(b) of the country or territory in which the general insurance company’s principal

place of businessis situated (described as such);

(c) if different, of the country or territory in which the general insurance company

isincorporated (described as such);

(d) whether or not the general insurance company is regulated;

(e) if the generd insurance company is regulated, of the name of the regulator of the
company in its principal place of business or, if there is more than one such

regulator, the name of the regulator of solvency;

(f) whether or not the general insurance company belongs to any dispute resolution

scheme or compensation scheme;

(g) if it belongs to any such scheme, identifying each one;

(h) the amount of the assets and liabilities of the general insurance company
(described as such) or, in substitution for either or both those amounts, as the case

may be -

(i) an indication that the amount of any assets exceeds a particular amount
(stating it);

(ii) an indication that the amount of any liabilities does not exceed a
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particular amount (stating it).

(3) Inthisarticle -

“assets’, in relation to a genera insurance company which is a body corporate,

means the paid-up capital and reserves,

“full name’, in relation to a person, means the name under which that person carries

on business and, if different, that person’s corporate name;

“liabilities” includes provisions where such provisions have not been deducted from

the value of the assets.
General insurance contracts; reinsurance and largerisks

9.--(1) The financia promotion restriction does not apply to any invitation or
inducement which relates to an activity falling within paragraph 3 or 4 of Schedule 1 which
Is carried out in relation to an investment falling within paragraph 22 of that Schedule and
concernsonly -

(a) acontract of reinsurance; or

(b) acontract that covers large risks.

(2) “Large risks’ has the same meaning as in section 96B of the Insurance

Companies Act 19820,

Solicited and unsolicited real-time communications

(n) 1982 ¢. 50
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10. The financia promotion restriction does not apply to any rea-time

communication (whether solicited or unsolicited) which -

(a) relates to an activity falling within paragraph 2 of Schedule 1; or

(b) relates to an activity falling within paragraph 3 or 4 of Schedule 1 which is
carried out in relation to an investment falling within paragraph 22 of that Schedule.

Application of other exemptions
11. Except in a case falling within article 7(2), the exemptions in Part |11 of this
Order do not apply in relation to -

(a) any controlled activity faling within paragraph 2 of Schedule 1; or

(b) any controlled activity falling within paragraph 3 or 4 which is carried out in
relation to an investment falling within paragraph 22 of Schedule 1.

PART Il
OTHER INVESTMENT ACTIVITIES
Application
Application of exemptionsin this Part

12.--(1) The exemptions in this Part of this Order apply only in relation to
controlled activities falling within any of paragraphs 5 to 20 of Schedule 1 to the Order.
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(2) In this Part, “investment” -

(a) when used without more, means an investment falling within any of paragraphs
24 to 34 of that Schedule; and

(b) when used by reference to one or more paragraphs of that Schedule, means an

investment falling within the particular paragraph or paragraphs.

Combination of different exemptions
13. Nothing in this Part of the Order is to be construed as preventing a person from

relying on more than one exemption in respect of the same communication.

Unsolicited real-time communications
14.--(1) Except as stated in paragraphs (2) and (3), the exemptionsin this Part of this

Order do not apply to any unsolicited real-time communication.

(2) The exemptions in the following provisions do apply to unsolicited real-time

communications (in accordance with any requirements stated in the relevant article) -

[article 21

article 31

article 38

paragraph (1)(a) of article 39
article 40

paragraph (1)(a) of article 42
article 45

article 46

article 47
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article 49
article 52
article 54.

(3) The exemptions in the following provisions apply only to unsolicited real-time

communications -

article 65

article 66

article 67.

General

Inward promotions not directed at the United Kingdom

15.--(1) The financial promotion restriction does not apply to any invitation or
inducement which -

(a) is communicated from a place outside the United Kingdom; and

(b) is not directed at persons in the United Kingdom.

(2) Where an invitation or inducement isincluded in -

(&) apublication which is principally accessed in, and designed for, amarket outside
the United Kingdom; or

(b) asound or television broadcast transmitted principally for reception outside the
United Kingdom;
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the invitation or inducement shall be regarded as not being directed at personsin the United
Kingdom.

(3) If all the conditions set out in paragraph (5)(a) to (d) are met in relation to an
invitation or inducement, it shall be regarded as not being directed at personsin the United
Kingdom.

(4) In any other case where one or more of those conditions is met, that fact shall
be taken into account in determining whether the invitation or inducement is directed at
persons in the United Kingdom.

(5) The conditions are that -

(a) the invitation or inducement is accompanied by an indication that it is not
addressed to persons in the United Kingdom;

(b) the invitation or inducement is accompanied by an indication that it must not be

relied on by persons in the United Kingdom;

(c) the invitation or inducement is not referred to in, or directly accessible from,

any other communication which is directed at personsin the United Kingdom;

(d) the person communicating the invitation or inducement has in place effective
systems and procedures to prevent persons in the United Kingdom engaging with
him, a close relative or a member of the same group in any investment activity to

which the invitation or inducement relates.

Solicited r eal-time communications
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16.--(1) If the requirements of paragraph (2) are met, the financial promotion

restriction does not apply to any solicited real-time communication.

(2) The requirements of this paragraph are that the solicited real-time

communication is not part of a co-ordinated promotional strategy.

(3) But where a solicited real-time communication is made as part of a co-ordinated
promotional strategy then, if another exemption in this Part of this Order would be
applicable (provided that the requirements set out in the relevant article are met), it shall
not be necessary to comply with those requirements if, within the period of [12] months
ending with the day on which the solicited real-time communication is made, they have

already been met in relation to anything done previously as part of the same strategy.

(4) This article does not apply to real-time communications made by overseas

persons.
Generic promotions

17. The financia promotion restriction does not apply to any invitation or
inducement which -

() does not relate to a particular investment; and

(b) does not identify (directly or indirectly) any person who carries on any

controlled activity.
Promotionsrequired or authorised by enactments

18. The financial promotion restriction does not apply to any invitation or

inducement which is required or authorised to be communicated by or under any enactment
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other than the Act.

I ntroductions

19. The financial promotion restriction does not apply to an invitation or
inducement to engage in a controlled activity with or through an authorised person in the
circumstances described in [paragraph 28 or 41 of Schedule 3 to the Financial Services and
Markets Act (Regulated Activities) Order]©.

Promotions by certain persons
Over seas persons. communications with existing customer s
20.--(1) Inthisarticle -

“overseas person” means a person who does not carry on any regulated activity from

a permanent place of business which he maintains in the United Kingdom; and

“overseas customer”, in relation to an overseas person, means a person with (or for)
whom the overseas person has, within the period of twelve months ending with the
day on which theinvitation or inducement was communicated, effected atransaction
(or provided arelevant service) in the course of carrying on any regulated activity
provided that -

(a) at the time that the transaction was effected (or the service was provided)
the customer was neither resident in the United Kingdom nor had a place of

business there; or

(b) a transaction (or service) of the same description had, on a previous

occasion, been effected with (or provided to) the customer by the overseas

(0) This cross-refersto the draft order that was published in February 1999.
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person in the course of carrying on aregulated activity and the circumstances

of the previous transaction (or service) were as described in sub-paragraph

@.

(2) The financial promotion restriction does not apply to any invitation or

inducement which is communicated by an overseas person to an overseas customer of his.

(3) But the exemption in paragraph (2) does not apply to unsolicited real-time

communications.

(4) “Effecting atransaction” includes arranging for a transaction to be effected.

(5) “Relevant service” means -

(a) any controlled activity faling within paragraph 13 of Schedule 1 which is
provided outside the United Kingdom;

(b) any service faling within paragraph 14 or 15 of that Schedule; and

(c) any advice faling with paragraph 17 of that Schedule which is given outside the
United Kingdom.

Over seas persons: unsolicited real-time communications
21.--(2) If ether -

() the requirements of paragraph (2) and (4) of this article are met in relation to an

overseas customer of an overseas person; or
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(b) the requirements of paragraphs (3), (4) and (5) are met in relation to any person

other than an overseas customer;

the financia promotion restriction does not apply to an unsolicited rea-time

communication which is made by an overseas person.

(2) The requirements of this paragraph are that, at the time that the unsolicited real-
time communication is made, the terms on which previous transactions and services had
been effected or provided by the overseas person were such that the overseas customer
would reasonably expect to be contacted by the overseas person in relation to the

description of transaction or service in question.

(3) The requirements of this paragraph are that the overseas person believes on
reasonable grounds that the person to whom the unsolicited real-time communication is
made is sufficiently knowledgeable to understand the risks associated with the controlled

activity to which the communication relates.

(4) The requirements of this paragraph are that, in relation to any particular
controlled activity, the person to whom the unsolicited real-time communication is made

has been informed by the overseas person on an earlier occasion -

(a) that the protections conferred by or under the Financial Services and Markets
Act will not apply to any unsolicited real-time communication which is made by the

overseas person and which relates to that activity;
(b) that the protections conferred by or under the Financial Services and Markets

Act may not apply to any such activity that may be carried on in consequence of the

communication; and
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(c) of any dispute resolution scheme and compensation scheme to which the

overseas person belongs or, if there is no such scheme, of that fact.

(5) The requirements of this paragraph are that the person to whom the unsolicited
real-time communication is made has, after being given proper opportunity to consider the
information given to him in accordance with paragraph (4), clearly indicated that he
understandsthe warningsreferred to in paragraph (4)(a) and (b) and that he acceptsfully that

he will lose the protections referred to.

Over seas customer s solicited real-time communications
22. The financial promotion restriction does not apply any solicited real-time
communication which is made by an overseas person (whether or not the communication

Is part of a co-ordinated promotional strategy).
Mer e conduits

23.--(1) The financial promotion restriction does not apply to any invitation or
inducement which is communicated by a person who acts as a mere conduit for it.

(2) A person acts as a mere conduit for an invitation or inducement if -

(@) he carries on a business the principal purpose of which is transmitting or

receiving material which is provided to him by others;

(b) the content of the invitation or inducement is wholly devised by a customer of

his or by a person acting on behalf of a customer; and

(c) the nature of the service provided in relation to the invitation or inducement is

such that he does not select, modify or otherwise exercise control over the content
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of the invitation or inducement prior to its transmission or receipt.
Governments, local authorities and public authorities

24. The financial promotion restriction does not apply to any invitation or
inducement which -

(a) iscommunicated by any government, local authority or public authority; and

(b) relates only to an investment issued by the government or authority in question.
Central banks

25. The financial promotion restriction does not apply to any invitation or

inducement which -

(a) iscommunicated by the Bank of England, the European Central Bank or the

central bank of any country or territory outside the United Kingdom; and

(b) relates only to an investment issued by the bank in question.

Industrial and provident societies

26. The financial promotion restriction does not apply to any invitation or

inducement which -

(a) iscommunicated by an industrial and provident society; and

(b) relates only to an investment falling within paragraph 25 of Schedule 1 whichis
issued by the society in question.
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Nationals of EEA Statesother than United Kingdom
27.--(1) The financia promotion restriction does not apply to any invitation or
inducement which -
(a) iscommunicated by a national of an EEA State other than the United Kingdom
in the course of any controlled activity lawfully carried on by him in such a State;
and

(b) conforms with any rules made by the Authority under [section 116] of the Act.

(2) Nothing in paragraph (1) shall exempt any invitation or inducement which relates
to an investment falling within paragraph 28 of Schedule 1.

Exempt persons

28. The financial promotion restriction does not apply to any invitation or
inducement which -

(a) is communicated by an exempt person; and

(b) relates only to a matter in respect of which that person is exempt.
Financial markets

29. --(1) The financial promotion restriction does not apply to any invitation or
inducement -

(a) which is communicated by arelevant market; and

(b) to which paragraph (2) or (3) applies.
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(2) This paragraph appliesto an invitation or inducement if -

(@) it relates only to facilities provided by the market; and

(b) it does not identify (directly or indirectly) -

(i) any particular investment as one that may be traded or dedlt in on the

market; or

(if) any particular person as a person through whom transactions on the
market may be effected.

(3) This paragraph appliesto an invitation or inducement if -

(@) it relates only to a particular investment falling within paragraphs 30, 31 or 32
of Schedule 1; and

(b) it identifies the investment as one that may be traded or dealt in on the market.

(4) “Relevant market” means a market which -

(a) meetsthe criteria specified in Part | of Schedule 2; or

(b) is specified in, or is established under the rules of an exchange specified in, Part
[1, 111 or IV of that Schedule.

Companies promoting industry, commerce or enterprise

30.--(1) “Enterprise company” means a body corporate which -
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(a) has asitsprincipa aim, or one of its principal aims -

(i) the promotion or encouragement of industrial or commercia activity or

enterprise in the United Kingdom (or in any particular area of it); or

(i) the dissemination of information concerning persons who are engaged
in such activity or enterprise or who require capital in order to become so

engaged; and

(b) apart from receiving payment of fees covering its reasonable costs, has no direct
or indirect pecuniary interest in any matters which are the subject of an invitation
or inducement which is exempt by virtue of this article or in any investment activity
which may be engaged in following the communication of such an invitation or

inducement.

(2) If the requirements of paragraph (3) are met, the financial promotion restriction
does not apply to any invitation or inducement communicated by an enterprise company

which -
(@) is of such description as may reasonably be expected to be communicated in the
course of the carrying on of any of the activities mentioned in paragraph (1)(a)(i)

or (ii); and

(b) relates to investments falling within paragraph 24 or 25 of Schedule 1 which are

issued by a private company.

(3) The requirements of this paragraph are that the invitation or inducement is

accompanied by an indication -
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(@) that investment in new business carries high risks as well as the possibility of

high rewards;

(b) that such investment is highly speculative and potential investors should be aware
that no established market exists for the trading of sharesin private companies;

(c) that the persons responsible for the content of the invitation or inducement have
taken reasonable steps to ensure that the information it contains is neither

Inaccurate nor misleading;

(d) that any person who isin doubt about the investment to which the invitation or
inducement relates should consult an authorised person specialising in advising on

the investments of the kind in question.

Promotions to particular audience
Personsin business of placing promotional material
31. The financia promotion restriction does not apply to any invitation or

inducement which is communicated to a person -

(a) whose businessit isto place, or arrange for the placing of, promotional material;

and

(b) to whom the invitation or inducement is communicated for the purposes of that

business.

Joint enterprises

32.--(1) The financial promotion restriction does not apply to any invitation or
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inducement which is communicated -

(a) by aparticipator in ajoint enterprise; and

(b) to another participator in the same joint enterprise;
in connection with, or for the purposes of, the joint enterprise.

(2) “Joint enterprise” means an enterprise into which two or more persons (“the
participators’) enter for commercial purposes related to a business or businesses carried
on by them; and, where a participator is a member of a group, each other member of the
group shall also be regarded as a participator in the enterprise.

(3) “Participator” includes potential participator.

Participantsin certain recognised collective investment schemes
33. The financia promotion restriction does not apply to any invitation or

inducement which is communicated -

(a) by a person who is the operator of a scheme recognised under [section 239 or
241] of the Act; and

(b) to personsin the United Kingdom who are participants in any such recognised

scheme operated by the person making the communication;

and relates only to such recognised schemes as are operated by that person or to unitsin

such schemes.
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Bearer investments; promotionsrequired or permitted by market rules
34.--(1) The financial promotion restriction does not apply to any invitation or

inducement whichis -

(d) communicated by a body corporate (“A”) that is not an open-ended investment

company;

(b) directed at persons entitled to bearer instruments issued by A, a parent

undertaking of A or asubsidiary undertaking of A; and

(c) isrequired or permitted by the rules of a relevant market to be communicated

to holders of instruments of a class which consists of or includes the bearer

instruments in question.

(2) For the purposes of this Article, abearer instrument falling within paragraph 27
or 28 of Schedule 1 shall be taken to have been issued by the person (“P’) who issued the
investment in respect of which the bearer instrument confersrightsif itisissued by -

(a) an undertaking in the same group as P; or

(b) aperson acting on behalf of, or pursuant to arrangements made with, P.

(3) “Relevant market”, in relation to instruments of any particular class, means any

market on which instruments of that class can be traded or dealt in and which -

(a) meetsthe criteria specified in Part | of Schedule 2; or

(b) is specified in, or established under the rules of an exchange specified in, Part
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[1 or 111 of that Schedule.
Bearer investments; promotionsto existing holders
35.--(1) The financial promotion restriction does not apply to any invitation or

inducement which -

(@) iscommunicated by abody corporate (“A”) that is not an open-ended investment

company;

(b) is directed at persons entitled to bearer instruments issued by A, a parent

undertaking of A or asubsidiary undertaking of A;
(c) relates only to instruments of a class which consists of or includes the bearer
Instruments in question or instruments in respect of which those bearer instruments

confer rights; and

(d) is capable of being accepted or acted on only by persons who are entitled to

instrumentsissued by A, aparent undertaking of A or asubsidiary undertaking of A.

(2) For the purposes of this Article, an instrument falling within paragraph 27 or 28
of Schedule 1 shall be taken to have been issued by the person (“P’) who issued the
investment in respect of which the bearer instrument confersrightsif itisissued by -

(a) an undertaking in the same group as P; or

(b) aperson acting on behalf of, or pursuant to arrangements made with, P.

Membersand creditorsof certain bodies cor porate
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36.--(1) The financial promotion restriction does not apply to any invitation or

inducement which is communicated -

(a) by abody corporate (“A”) that is not an open-ended investment company; and

(b) to persons whom the person communicating the invitation or inducement

believes on reasonable grounds to be persons to whom paragraph (2) applies;
and which relates only to an investment falling within paragraph 24, 25 or 27 of Schedule
1 whichisissued or to beissued by A, or by an undertaking (“U”) in the same group as A
that is not an open-ended investment company.

(2) This paragraph appliesto -

(a) acreditor or member of A;

(b) aperson who is entitled to an investment falling within paragraph 24, 25 or 27
of Schedule 1 which isissued by A;

(c) acreditor or member of U;

(d) aperson who is entitled to an investment falling within paragraph 24, 25 or 27
of Schedule 1 which isissued by U;

(e) a person who is entitled, whether conditionally or unconditionally, to become

amember of A or U but who has not yet done so;

(f) aperson who -
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(i) is entitled, whether conditionally or unconditionally, to have transferred
to him title to an investment falling within paragraph 24, 25 or 27 of
Schedule 1 which isissued by A or U; but

(i) has not yet acquired title to the investment.

(3) For the purposes of this Article, an investment falling within paragraph 27 of
Schedule 1 shall be taken to have been issued by the person (*P’) who issued the investment
in respect of which the instrument confersrightsif it isissued by -

(a) an undertaking in the same group as P; or

(b) aperson acting on behalf of, or pursuant to arrangements made with, P.
Members and creditors of open-ended investment companies

37.--(1) The financial promotion restriction does not apply to any invitation or
inducement which is communicated -

(a) by an open-ended investment company; and

(a) to persons whom the person communicating the investment or inducement

believes on reasonable grounds to be persons to whom paragraph (2) applies;

and which relates only an investment falling within paragraph 25, 27 or 29 of Schedule 1

which isissued or to be issued by the open-ended investment company.

(2) This paragraph appliesto -
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(a) acreditor or member of the open-ended investment company;

(b) aperson who is entitled to an investment falling within paragraph 25, 27 or 29
of Schedule 1 which issued by the open-ended investment company;

(c) aperson who is entitled, whether conditionally or unconditionally, to become

amember of the open-ended investment company but who has not yet done so;

(d) aperson who -

(i) is entitled, whether conditionally or unconditionally, to have transferred
to him title to an investment falling within paragraph 25, 27 or 29 of
Schedule 1 which isissued by the open-ended investment company; but
(i) has not yet acquired title to the investment.

(3) For the purposes of this Article, an investment falling within paragraph 27 of
Schedule 1 shall be taken to have been issued by the person (“P’) who issued the investment
in respect of which the instrument confersrightsif it isissued by -

(a) an undertaking in the same group as P; or

(b) aperson acting on behalf of, or pursuant to arrangements made with, P.
Group companies

38. The financial promotion restriction does not apply to any invitation or

inducement which is communicated -
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(a) by one body corporate in a group; and
(b) to another body corporate in the same group.
I nvestment professionals
39.--(1) The financial promotion restriction does not apply to any invitation or

inducement which -

(a) iscommunicated only to persons whom the person making the communication

believes on reasonable grounds to be persons to whom paragraph (2) applies; or

(b) may reasonably be regarded as directed only at such persons.

(2) This paragraph appliesto -

(a) any authorised person;

(b) any exempt person;

(c) any other person -

(i) whose ordinary activities involve him in carrying on any controlled

activity for the purposes of abusiness carried on by him; or

(it) whom it is reasonable to expect will carry on such activities for the

purposes of a business carried on by him;

(d) any government, local authority or public authority;
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(e) any person whilst acting in the capacity of director, officer or employee of a
person faling within any of sub-paragraphs (a) to (d), being a person whose
responsibilities, when acting in that capacity, involve him carrying on controlled

activities;

(f) any person to whom the invitation or inducement may otherwise lawfully be
communicated (and in any case in which thisis dependent on a person acting in a
particular capacity, the communication must be made to that person whilst he is

acting in that capacity).

(3) For the purposes of paragraph (1)(b), if al the conditions set out in paragraph
(5)(a) to (c) are met in relation to the communication of an invitation or inducement, it

shall be regarded as directed at a person to whom paragraph (2) applies.

(4) In any other case in which one or more of the conditions set out in paragraph
(5)(a) to (c) are met, that fact shall be taken into account in determining whether the

invitation or inducement is directed at a person to whom to para (2) applies.
(5) The conditions are that -
() theinvitation or inducement is accompanied by an indication of the description
of persons to whom it is addressed and an indication of the fact that any investment
or investment activity to which it relates is available only to investment

professionals;

(b) theinvitation or inducement is accompanied by an indication that persons of any

other description should not rely on it;
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(c) the person communicating the invitation or inducement has in place effective
systems and procedures to prevent persons other than investment professionals
engaging with him, acloserelative or amember of the same group in any investment

activity to which the invitation or inducement rel ates.

(6) “Investment professionals’ means persons having professional experience in

matters relating to investment.

Personsin business of disseminating information
40.--(1) The financial promotion restriction does not apply to any invitation or
inducement which is communicated only to persons whom the person making the

communication believes on reasonable grounds to be persons to whom paragraph (2)

applies.

(2) This paragraph appliesto -

() any person whilst acting in the course of a business or employment which
involves the dissemination of information concerning controlled activities through

apublication or by way of sound broadcasting or television;

(b) any person whilst acting in the capacity of director, officer or employee of a
person falling within sub-paragraph (a), being a person whaose responsibilities, when

acting in that capacity, involve him carrying on controlled activities,

(c) any person to whom the invitation or inducement may otherwise lawfully be
communicated (but, in any case in which this depends on a person acting in a
particular capacity, thisis limited to communications made whilst that person is

acting in that capacity).
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High net-worth individuals
41.--(1) “High net-worth individual” means any individual who -

(@) has an annual income of not lessthan [E  |®; or

(b) holds net assets to the value of not lessthan [E ]9,

(2) If the requirements of paragraphs (4) and (5) are met, the financial promotion

restriction does not apply to any invitation or inducement which -

(a) is communicated to a person whom the person making the communication

believes on reasonable grounds to be a high net-worth individual; and

(b) relates to any investment falling within paragraph 24 or 25 of Schedule 1.

(3) But paragraph (2) applies only if the terms on which any investment is made are
such asto ensure that the high net-worth individual cannot lose more than the amount of the
initial sum invested.

(4) The requirements of this paragraph are that the invitation or inducement is

accompanied by an indication -

(a) that it is exempt from the genera restriction (in [section 19] of the Financial
Services and Markets Act) on the communication of invitations or inducements to

engage in investment activity on the ground that the communication is made to an

(p) Views are sought as to the appropriate minimum amount between a range of £70,000 to £100,000.
(q) Views are sought as to the appropriate minimum amount between arange of £200,000 to £300,000.
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high net-worth individual;

(b) of the requirements that must be met for a person to qualify as a high net-worth
individual;

(c) that the content of the invitation or inducement has not been approved by an
authorised person and that such approval is, unless this exemption or any other

exemption applies, required by [section 19] of the Act;

(d) that reliance on the promotion for the purpose of engaging in any investment
activity may expose the individual to asignificant risk of losing all of the property
invested;

(e) that any individual who is in any doubt about the investment to which the
invitation or inducement relates should consult an authorised person specialising in

advising on investments of the kind in question.

(5) The requirements of this paragraph are that, before engaging in any investment
activity in connection with the investment to which the invitation or inducement relates, the

high net worth individual signs the following statement -

“1 acknowledge that this investment [identifying it] is made following a promotion
that is exempt from the restrictions on financial promotion in section 19 of the
Financial Services and Markets Act. The exemption relates to high net-worth
individuals and | declare that | qualify as such. | accept that the content of the
promotion and other material that | have received has not been approved by an
authorised person and | accept that investing on the basis of unapproved promotional

material may be very risky. | am fully prepared to accept these risks.”

Page 83



(6) In determining an individual’s “ net assets’, no account shall be taken of -

(a) the property which is his primary residence;

(b) any investment of histhat falls within paragraph 23 of Schedule 1; or

(c) any benefits (in the form of pensions or otherwise) which are payable on the
termination of his service or on his death or retirement and to which he (or his

dependents) is, or may be, entitled.

(7) An individua is to be regarded as a high net-worth individua if, before he
engages in any investment activity following the communication to him of the invitation or

inducement in question, he produces to the person making the communication -

(a) in relation to the requirement in paragraph (1)(a), a current certificate from his
accountant to the effect that, for each of the two financia years immediately
preceding the date on which the certificate is signed, hisannual income satisfied that

requirement;

(b) in relation to the requirement in paragraph (1)(b), a current certificate from his
accountant to the effect that he meets that requirement.

(8) For the purposes of paragraph (7), a certificate from an accountant shall be
regarded as current if it is signed and dated by the accountant and that date is within the

period of twelve months ending with the day on which the certificate is produced.

High net-worth companies, unincor por ated associations etc

42.--(1) The financia promotion restriction does not apply to any invitation or
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inducement which -

(a) iscommunicated only to persons whom the person making the communication

believes on reasonable grounds to be persons to whom paragraph (2) applies; or
(b) may reasonably be regarded as directed only at such persons.
(2) This paragraph appliesto -
(a) any body corporate which has a called-up share capital or net assets of -
(1) in the case of abody corporate which has more than 20 members or which
iIsasubsidiary undertaking of a parent undertaking which has more than 20
members, not less than £500,000;
(i) in the case of any other body corporate, not less than £5,000,000 ;
(b) any unincorporated association which has net assets of not less than £5,000,000;
(c) the trustee of a high value trust;
(d) any person whilst acting in the capacity of director, officer or employee of a
person falling within any of sub-paragraphs (a) to (c), being a person whose
responsibilities, when acting in that capacity, involve him carrying on controlled
activities;

(e) any person to whom the invitation or inducement may otherwise lawfully be

communicated.
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(3) For the purposes of paragraph (1)(b) -

(@) if all the conditions set out in paragraph (4)(a) to (c) are met in relation to the
communication of an invitation or inducement, that invitation or inducement is to

be regarded as directed at a person to whom paragraph (2) applies,

(b) in any other case in which one or more of those conditions are met, that fact is
to be taken into account in determining whether the invitation or inducement is

directed at a person to whom paragraph (2) applies.

(4) The conditions are that -

() theinvitation or inducement is accompanied by an indication of the description
of personsto whom it is addressed and an indication of the fact that the investment

or investment activity to which it relates is available only to such persons;

(b) theinvitation or inducement is accompanied by an indication that persons of any

other description should not rely on it;

(c) the person communicating the invitation or inducement has in place effective
systems and procedures to prevent persons other than persons to whom paragraph
(2) applies engaging with him, aclose relative or amember of the same group in any
investment activity in connection with the investment to which the invitation or

inducement relates.
(5) The reference in paragraph (2)(e) to a person to whom a communication may

otherwise lawfully be communicated shall, in any case in which the lawfulness of the

communication is dependent on a person acting in a particular capacity, be restricted to a
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reference to that person whilst acting in that capacity.

(6)" Called-up share capital” has the meaning given in the 1985 Act or in the 1986
Order.

(7) “High vaue trust” means a trust where the aggregate value of the cash and
investments which form part of the trusts's assets (before deducting the amount of its
liabilities) -

(@) is£10 million or more; or

(b) has been £10 million or more at any time during the period of two years
immediately preceding the date on which the invitation or inducement in question

was first communicated.

(8) “Net assets’ has the meaning given in section 264 of the 1985 Act or the
equivalent provision of the 1986 Order.

Sophisticated investors
43.--(1)" Certified sophisticated investor”, in relation to any description of
investment, means a person certified by an authorised person as sufficiently knowledgeable

to understand the risks associated with that description of investment.

(2) If the requirements of paragraphs (3) and (4) are met, the financial promotion

restriction does not apply to any invitation or inducement which -

(a) is communicated to any person whom the person making the communication

believes on reasonable grounds to be a certified sophisticated investor; and
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(b) relates only to a description of investment in respect of which that investor is
certified.

(3) The requirements of this paragraph are that the invitation or inducement is

accompanied by an indication -

(a) that it is exempt from the genera restriction (in [section 19] of the Financial
Services and Markets Act) on the communication of invitations or inducements to
engage in investment activity on the ground that the communication is made to a
certified sophisticated investor;

(b) of the requirements that must be met for a person to qualify as a certified
sophisticated investor;

(c) that the content of the invitation or inducement has not been approved by an
authorised person and that such approval is, unless this exemption or any other

exemption applies, required by [section 19] of the Act;

(d) that reliance on the invitation or inducement for the purpose of engaging in any
investment activity may expose the individua to asignificant risk of losing all of the

property invested;
(e) that any individual who is in any doubt about the investment to which the
invitation or inducement relates should consult an authorised person specialising in

advising on investments of the kind in question.

(4) The requirements of this paragraph are that, before engaging in any investment

activity in connection with the investment to which the invitation or inducement relates, the
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certified sophisticated investor signs the following statement -

“1 acknowledge that thisinvestment [identifying it] is made following a promation
that is exempt from the restrictions on financia promotion in the Financial Services
and Markets Act. The exemption relates to certified sophisticated investors and |
declare that | qualify as such. | accept that the content of the promotion [and any
other material that] | have received has not been approved by an authorised person
and | accept that investing on the basis of unapproved promotional material may be
very risky. | am fully prepared to accept these risks.”

Common interest group of private company

44.--(1) “Common interest group”, in relation to a company, means an identified
group of persons who at the time the invitation or inducement is communicated might
reasonably be regarded as having an existing and common interest with each other and the
company in -

() the affairs of the company; and

(b) what is done with the proceeds arising from any investment to which the

invitation or inducement relates.

(2) If the requirements of paragraph (3) are met, the financial promotion restriction

does not apply to any invitation or inducement which -

(a) iscommunicated only to persons who are members of a common interest group

of a private company; or

(b) may reasonably be regarded as directed only at such persons;
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and relates to investments falling within paragraph 24 or 25 of Schedule 1 which are issued
by the company.

(3) The requirements of this paragraph are that the invitation or inducement is

accompanied by an indication -

(a) of the names of the directors of the company and, if different, the names of the

promoters of the company;

(b) that the directors (or promoters) of the company have, without any limitation of
liability, accepted responsibility for the invitation or inducement on the ground that
they have taken all reasonable care to ensure that every statement of fact or opinion

included in it is true and not misleading given the form and context in which it

appears,

(©) that -

(i) the directors (or promoters) of the company have, without any limitation
of liability, accepted responsibility for the invitation or inducement on the
ground that they have taken al reasonable care to ensure that any person
belonging to the common interest group (and his professional advisers) can
have access, at al reasonable times, to al the information that he or they
would reasonably require, and reasonably expect to find, for the purpose of
making an informed assessment of the assets and liabilities, financial
position, profits and losses, and prospects of the company and of the rights

attaching to the investments in question; or
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(if) any person considering subscribing for the investments in question
should regard any subscription as made primarily to assist the furtherance of
the company’s objectives (other than any purely financial objectives) and

only secondarily, if at all, as an investment;

(d) in a case that falls within sub-paragraph (c)(i), of the means by which such

information can be accessed;

(e) that any person who isin any doubt about the investment to which the invitation
or inducement relates should consult an authorised person specialising in advising

on investments of the kind in question.

(4) For the purposes of paragraph (2)(b) -

(@) if all the conditions set out in paragraph (5)(a) to (c) are met in relation to the
communication of an invitation or inducement, that invitation or inducement is to
be regarded as directed at a person who is amember of the common interest group;
(b) in any other case in which one or more of those conditions are met, that fact
shall be taken into account in determining whether the invitation or inducement is
directed at a person who is a member of the common interest group.

(5) The conditions are that -

() the invitation or inducement is accompanied by an indication that it is directed

at persons who are members of the common interest group and that any investment

or investment activity to which it relates is available only to such persons;
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(b) theinvitation or inducement is accompanied by an indication that it would be

imprudent for any other person to respond to it;

(c) the person communicating the invitation or inducement has in place effective
systems and procedures to prevent persons other than members of the common
interest group engaging with him, a close relative or a member of the same group

in any investment activity to which the invitation or inducement relates.

(6) Persons are not to be regarded as having an interest of the kind described

paragraph (1) if the only reason why they would be so regarded is that -

(a) they will have such an interest if they become members or creditors of the

company; or
(b) they are persons all of whom carry on a particular trade or profession;
(c) they are persons with whom the company has an existing business relationship,
whether by reason of their being its clients, customers, contractors or suppliers or
otherwise.

Settlors, trustees and per sonal representatives
45. The financial promotion restriction does not apply to any invitation or

inducement which is communicated -

(@) by a person when acting as a settlor of a trust, a trustee or a persona

representative; and

(b) to atrustee of the trust, afellow trustee or afellow personal representative (as
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the case may be);

if the communication is made for the purposes of the trust or estate.

Beneficiaries of trust, will or intestacy
46. The financial promotion restriction does not apply to any invitation or

inducement which is communicated -

(a) by aperson when acting as a settlor of atrust, trustee or personal representative

or by a beneficiary under atrust, will or intestacy; and

(b) to abeneficiary under the trust, will or intestacy or to another beneficiary under

the same trust, will or intestacy;

if the communication relates to the management or distribution of the same trust fund or

estate.

Promotions for particular purpose

Remedy following report by Parliamentary Commissioner for Administration

47. The financial promotion restriction does not apply to any invitation or
inducement which is communicated by any person for the purpose of enabling any injustice,
stated by the Parliamentary Commissioner for Administration in areport under section 10
of the Parliamentary Commissioner Act 1967¢ to have occurred, to be remedied with

respect to the person to whom the invitation or inducement is communicated.

Per sons placing promotional material in particular publications

(r) 1967c.13.
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48. The financial promotion restriction does not apply to any invitation or
inducement which isincluded in a publication conveyed to a particular person by reason of
his having placed promotional material in that publication.

Preliminary canvassing of interest
49. The financial promotion restriction does not apply to any invitation or

inducement which -

(a) is communicated by one person to another for the purposes of giving or seeking

information about a particular matter;

(b) congtitutes the first occasion on which contact between those persons has been
made in relation to that matter; and

(c) is made otherwise than as part of a co-ordinated promotional strategy.

Acquisition of interest in property run by management companies

50.--(1) “Management company” means acompany established for the purpose of -

(&) managing the common parts or fabric of property used for residentia or business

purposes; or

(b) supplying services to such property.

(2) The financial promotion restriction does not apply to any invitation or

inducement if it relates to an investment falling within paragraph 24 of Schedule 1 which -

(a) isissued, or to be issued, by a management company; and
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(b) isto be acquired by any person in connection with the acquisition of an interest

in the property in question.

Annual accounts and directors report
51.--(1) The financial promotion restriction does not apply to any invitation or

inducement to engage in investment activity which isincluded in -

(a) thewhole or any part of the annual accounts of abody corporate (other than an

open-ended investment company); or

(b) any report (“directors’ report) which is prepared and approved by the directors

of such abody corporate under -

(i) section 234 and 234A of the 1985 Act¥;

(i1) the corresponding Northern Ireland enactment; or

(iii) the law of an EEA State other than the United Kingdom which

corresponds to the provisions mentioned in paragraph (a) or (b).
(2) The financial promotion restriction does not apply to any invitation or
inducement which is communicated by a body corporate (other than an open-ended

investment company) and which is accompanied by -

(a) the annual accounts of the body corporate; or

(s) Section 234 was substituted, and 234A was inserted by section 8(1) of the Companies Act 1989.
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(b) the directors’ report.

(3) But the exemption in paragraph (2) does not apply unless al the requirements
of paragraph (4) to (7) are met.

(4) The requirements of this paragraph are that the invitation or inducement -

(@) is not, and is not accompanied by, an invitation or inducement to underwrite,
subscribe for, or otherwise acquire or dispose of, any investment falling within Part
Il of Schedule 1; and

(b) does not advise persons to do any of the activities within sub-paragraph (a).

(5) The requirements of this paragraph are that the invitation or inducement is not,

and is not accompanied by, an invitation or inducement to -

(a) effect any transaction with the body corporate (or with any named person) in the
course of that body’ s (or person’s) carrying on of any activity falling within any of

paragraphs 5 to 20 of Schedule 1; or

(b) make use of any services provided by that body corporate (or by any named

person) in the course of the carrying on of such activity.

(6) The requirements of this paragraph are that the invitation or inducement is not,
and is not accompanied by, an invitation or inducement relating to an investment other than
oneissued by the body corporate (or another body corporate in the same group) which falls

within -

Page 96



(a) investments falling within paragraph 24 or 25 of Schedule 1; or

(b) investments falling within paragraph 27 or 28 of that Schedule, so far asrelating
to any investments within paragraph (i).

(7) Therequirements of this paragraph are that the invitation or inducement does not

refer, and is not accompanied by areferenceto -

(@) the price at which investmentsissued by the body corporate have in the past been

bought or sold; or

(b) the yield on such investments.

unlessit is also accompanied by an indication that past performance cannot be relied on as

aguide to future performance.

(8) For the purposes of paragraph (7)(b), areference, in relation to any investment,
to earnings, dividend or nominal rate of interest payable shall not be taken to be areference
to the yield on the investment.

(9) “Annual accounts’ means -

(a) accounts produced by virtue of Part VII of the 1985 Act® (or of that Part as

applied by virtue of any other enactment);

(b) accounts produced by virtue of the corresponding Northern Ireland enactment

(or of that enactment as applied by virtue of any other enactment);

(t) Part VII of the 1985 Act has been amended by Part | of the Companies Act 1989 (c. 40).
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(c) asummary financial statement prepared under section 251 of the 1985 Act®;

(d) account delivered to the registrar under Chapter |1 of Part XXI11 of the 1985
Actv;

(e) accounts which are produced or published by virtue of the law of an EEA State

other than the United Kingdom and which correspond to accounts within any of sub-

paragraph (a) to (d).

Participation in employee share schemes

52.--(1) The financial promotion restriction does not apply to any invitation or
inducement which is communicated by abody corporate (“A”), abody corporate connected
with it or a relevant trustee and is communicated for the purposes of an employee share

scheme relating to any of the following investments issued by A -

(@) investments falling within paragraph 24 or 25 of Schedule 1; or

(b) investments falling within paragraph 27 or 28 of that Schedule so far as relating
to any investments within sub-paragraph (a);

(c) investments falling within paragraph 34 so far as relating to any investments
mentioned in sub-paragraph (a) or (b).

(2) “Employee share scheme”, in relation to any investments issued by A, means

arrangements made by A, or by abody corporate connected with A, to enable or facilitate -

(u) Section 251 was substituted by section 15 of the Companies Act 1989.
(v) Chapter Il of Part XXII1 of the 1985 Act was substituted by section 23 of the Companies Act 1989.
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() transactions in those investments between or for the benefit of -

(i) the bona fide employees or former employees of A or of another body

corporate in the same group; and

(i) the wives, husbands, widows, widowers, or children or step children (if

under 18) of such employees or former employees; or

(b) the holding of those investments by, or for the benefit of, such persons.

(3) For the purposes of this Article, abody corporate is connected with another body

corporate if -
() they are in the same group; or
(b) one is entitled, either alone or with another body corporate in the same group,
to exercise or control the exercise of amgjority of the voting rights attributable to

the voting shares in the other body corporate or its holding company.

(4) “Relevant trustee”, in relation to an employee share scheme, means a person

holding investments to which the scheme relates as trustee in pursuance of the scheme.

Sale of goods
53.--(1) Inthisarticle -

“supplier” means any person whose main businessisto supply goodsand, where the
supplier is abody corporate and a member of a group, includes any person in the

same group as the supplier;
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“customer” means any person to whom a supplier sells or offers or agrees to sell

goods and, where the customer is a member of agroup, includes any person in the

same group as the customer.

(2) The financial promotion restriction does not apply to any invitation or
inducement which is communicated by a supplier to a customer of his for the purposes of,
or in connection with -

(a) the supplier selling, or offering or agreeing to sell, goods to the customer; or

(b) any other person selling, or offering or agreeing to sell, goods to the customer

for or in connection with the same purpose as the sale mentioned in sub-paragraph

a.

(3) But the exemption in paragraph (2) does not apply if -

() the customer is an individual; or

(b) the invitation or inducement relates to -

() an investment falling within paragraph 23 or 29 of Schedule 1; or

(i) investmentsfalling within paragraph 34 of that Schedule so far asrelating
to investments within paragraph (i).

Sale of body cor porate

54.--(1) The financial promotion restriction does not apply to any invitation or
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inducement which is communicated by -

(a) asingle individual;

(b) asingle body corporate;

(c) asingle partnership; or

(d) asingle group of connected individuals;
and which may reasonably be regarded as having as its object the acquisition or disposal of
day to day control of the affairs of abody corporate (other than an open-ended investment

company).

(2) An invitation or inducement has the object described in paragraph (1) if it is

made for the purposes of an acquisition or disposal of -

(a) shares in the body corporate which consist of, or include, 50 per cent or more

of the voting shares; or

(b) sharesin the body corporate which, together with any shares already held by the
person acquiring them, consist of, or include, at least 50 per cent of the voting

shares;

and if the acquisition or disposal is, or is to be, between two parties each of whom meets

one of the descriptions in paragraph (1)(a) to (d).

(3) “A single group of connected individuals’ means -
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(a) in relation to a party disposing of shares in a body corporate, a single
group of persons each of whom is, or is a close relative of, a director,

manager or employee of the body corporate; and

(b) in relation to a party acquiring sharesin abody corporate, a single group
of persons each of whomis, or isacloserelative of, a person whoisor isto

be a director, manager or employee of the body corporate.

Take-overs of private companies
55.--(1) In this article references to a take-over offer for arelevant private company

are references to an offer -
(@) for al the sharesin, or all the shares comprised in the equity or non-equity share
capital of, arelevant private company (other than any shares already held by or on

behalf of the person making the offer); or

(b) for al the debentures of such a company (other than any debentures already held
by or on behalf of the person making the offer);

which meets the requirements of Part | of Schedule 3.
(2) If the requirements of paragraphs (3) and (4) are met, the financial promotion
restriction does not apply to any invitation or inducement communicated in connection with

atake-over offer for arelevant private company.

(3) The requirements of this paragraph are that the invitation or inducement is
accompanied by the material listed in Part 11 of Schedule 3.
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(4) The requirements of this paragraph are that the material listed in Part 111 of
Schedule 3 isavailable at a place in the United Kingdom at al times during normal office

hours for inspection free of charge.
(5) Shares or debentures are to be regarded as being held by or on behalf of the
person making the offer if the person who holds then, or on whose behalf they are held, has

agreed that an offer should not be made in respect of them.

(6) Referencesto shares and debentures, in relation to relevant private company, are

referencesto -

(@) in the case of a body corporate which is a company within the meaning of the
1985 Act, shares and debentures within the meaning of that Act;

(b) in the case of abody corporate which is a company within the meaning of the

1986 Order, shares and debentures within the meaning of that Order;

(c) inthe case of any other body corporate, investments falling within paragraphs 24
or 25 of Schedule 1.

Take-overs of private companies. warrants etc
56. The financial promotion restriction does not apply to any invitation or

inducement which -

(a) iscommunicated at the same time as, or after, a take-over offer for a relevant

private company is made; and

(b) relates to investments falling within paragraph 27 or 28 of Schedule 1 so far as
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relating to the shares or debentures which are the subject of the offer.
Take-overs of private companies. application forms

57. The financia promotion restriction does not apply to any invitation or
inducement which is communicated in connection with a take-over offer for a relevant
private company and is aform of application for -

(a) shares or debentures; or

(b) investments falling within paragraph 27 or 28 of Schedule 1 so far asrelating to

the shares or debentures which are the subject of the offer.
Promotion of securities: miscellaneous
Promotionsrequired or permitted by market rules
58.--(1) The financial promation restriction does not apply to any invitation or

inducement which -

(a) relatesto an investment falling within any of paragraphs 24 to 28 of Schedule 1
which is permitted to be traded or dealt in on arelevant market; and

(b) isrequired or permitted to be communicated by -

(i) the rules of the market;

(i1) abody which regulates the market; or

(iii) a body which regulates offers or issues of investments to be traded on

such a market.
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(2) “Relevant market” means a market which -

(a) meetsthe criteria specified in Part | of Schedule 2; or

(b) is specified in, or established under the rules of an exchange specified in, Part

[l or Il of that Schedule.

Promotionsin connection with admission to certain EEA markets
59.--(1) The financial promotion restriction does not apply to any invitation or

inducement which -

(a) arelevant EEA market requires to be communicated before an investment can

be admitted to trading on that market;
(b) if it were included in a prospectusissued in accordance with Part 11 of the Public
Offers of Securities Regulations 1995, would be required to be communicated by

those regulations; and

(c) is not accompanied by any information other than information which is required
or permitted to be published by the rules of the market.

(2) Inthisarticle“relevant EEA market” means any market on which investments can
be traded or dealt in and which -

(a) meets the criteria specified in Part 1 of Schedule 2; or

(w) S.I. 1995/1537; various amendments have been made by the Public Offers of Securities (Amendment)
Regulations 1999 (S.I. 1999/734) and the Public Offers of Securities (Amendment No2) Regulations 1999 (S.I.
1999/1146).
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(b) is specified in, or established under the rules of an exchange specified in, Part
Il of that Schedule.

Promotions of securities already admitted to certain markets
60.--(1) In thisarticle -

“relevant investment” means any investment falling within -

(a) paragraph 24 or 25 of Schedule 1; or

(b) paragraph 27 or 28 of that Schedule so far asrelating to any investments
mentioned in paragraph (i);

“relevant market” means any market on which on which investments can be traded
or dealt in and which -

(a) meets the criteria specified in Part 1 of Schedule 2; or

(b) is specified in, or established under the rules of an exchange specified in,
Part Il or 111 of that Schedule.

(2) The financial promotion restriction does not apply to any invitation or

inducement whichis -

(@) communicated by a body corporate (“A”), other than open-ended investment

company; and

(b) relates only to relevant investmentsissued by A or by another body corporate in
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the same group;

if relevant investments issued by A or by any holding company of which A isawholly-

owned subsidiary are permitted to be traded, or dedlt in, on arelevant market.

(3) But the exemption in paragraph (2) does not apply unless all the requirements
of paragraph (4) to (7) are met.

(4) The requirements of this paragraph are that the invitation or inducement -

(@) is not, and is not accompanied by, an invitation or inducement to underwrite,
subscribe for, or otherwise acquire or dispose of, any investment falling within Part
Il of Schedule 1; and

(b) does not advise persons to do any of the activities within sub-paragraph (a).

(5) The requirements of this paragraph are that the invitation or inducement is not,

and is not accompanied by, an invitation or inducement to -
(a) effect any transaction with A (or with any named person) in the course of the
carrying on by A (or the named person) of any activity falling within any of

paragraphs 5 to 20 of Schedule 1; or

(b) make use of any services provided by A (or by any named person) in the course

of the carrying on of such activity.

(6) The requirements of this paragraph are that the invitation or inducement is not,

and is not accompanied by, an invitation or inducement relating to an investment which is
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not arelevant security issued by the body corporate (or another body corporate in the same

group).

(7) Therequirements of this paragraph are that the invitation or inducement does not

refer, and is not accompanied by areference, to -

(@) the price at which investments issued by A have been bought or sold in the past;

or

(b) the yield on such investments,

unlessit is also accompanied by an indication that past performance cannot be relied on as

aguide to future performance.

(8) For the purposes of paragraph (7)(b), areference, in relation to any investment,
to earnings, dividend or nomina rate of interest payable shall not be taken to be areference
to the yield on the investment.

Promotionsin connection with listing applications

61. The financial promotion restriction does not apply to any invitation or
inducement to which listing rules made under [section 90(1)] of the Act apply.
Promotionsincluded in listing particulars etc

62. The financial promotion restriction does not apply to any invitation or

inducement which isincluded in -

(@) listing particulars;
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(b) supplementary listing particulars;

(c) aprospectus approved in accordance with listing rules made under [section 79
or 82] of the Act;

(d) a supplementary prospectus approved in accordance with listing rules made for

the purposes of [section 76] of the Act as applied by [section 81 or 82]; or

(e) any other document required or permitted to be published by listing rules under
Part VI of that Act.

(2) Inthisarticle “listing particulars” and “listing rules’ have the same meaning as
in Part VI of the Act.

Promotionsincluded in prospectus for public offer of unlisted securities

63. The financial promotion restriction does not apply to any invitation or
inducement which isincluded in a prospectus or supplementary prospectus that is issued
in accordance with Part |1 of the Public Offers of Securities Regulations 1995%,

Material relating to prospectuses for public offer of unlisted securities
64.--(1) The financial promotion restriction does not apply to any invitation or
inducement relating to a prospectus or supplementary prospectus where the only reason for

considering it to be an invitation or inducement is that it gives -

(a) an indication of the name and address of the person by whom the securities to

which the prospectus or supplementary prospectus relates are to be offered,;

(X) S.I.1995/1537; various amendments have been made by the Public Offers of Securities (Amendment)
Regulations 1999 (S.I. 1999/734) and the Public Offers of Securities (Amendment No2) Regulations 1999 (S.I.
1999/1146).
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(b) an indication of other particulars for communicating with that person;

(c) anindication of the nature and the nominal value of the securities to which the
prospectus or supplementary prospectus relates, the number offered and the price

at which they are offered;

(d) an indication that a prospectus or supplementary prospectus is or will be

available (and, if it isnot yet available, when it is expected to be); or

(e) instructions for obtaining a copy of the prospectus or supplementary prospectus.

(2) Inthisarticle -

(a) “securities’” and “ offer” have the same meaning asin Part |1 of the Public Offers
of Securities Regulations 1995;

(b) references to a prospectus or supplementary prospectus are references to a
prospectus or supplementary prospectus which is published in accordance with Part
Il of the Public Offers of Securities Regulations 19959,

Exemptions applicable only to unsolicited real-time communications
M anagement buy-ins
65. Thefinancia promotion restriction does not apply to any unsolicited real-time
communication which is made to a person for the purpose of arranging a management buy-

in relating to a business in which that person would act as manager.

(y) S.I.1995/1537; various amendments have been made by the Public Offers of Securities (Amendment)
Regulations 1999 (S.I. 1999/734) and the Public Offers of Securities (Amendment No2) Regulations 1999 (S.I.
1999/1146).
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Supply of certain products
66.--(1) The financial promotion restriction does not apply to any unsolicited real-
time communication which relates to any of the following investments where they are

provided by an authorised or exempt person -

(a) aninvestment falling within paragraph 29 which isissued by an authorised unit
trust scheme that invests only in investments falling within any of paragraphs 24 to
29 of Schedule 1 (other than a scheme that invests entirely in investments falling
within paragraph 27 of that Schedule);

(b) an investment falling within paragraph 29 which issued by an authorised open-
ended investment company that invests only in investments falling within any of
paragraphs 24 to 29 of Schedule 1 (other than a company that invests entirely in
investments falling within paragraph 27 of that Schedule);

(c) an investment falling within paragraph 23 of Schedule 1 which can be marketed
in the United Kingdom without contravention of [provision equivalent to section
130 of the Financial Services Act 1986] and which is not linked, or potentialy
linked, to a higher volatility product;

(d) aninvestment falling within paragraph 24 to 28 of Schedule 1 whichisissued by

an investment trust;

(e) an investment falling within paragraph 26 of Schedule 1 which is denominated

in the currency of the issuer;

(f) aninvestment falling within any of paragraphs 24 to 28 of Schedule 1 and which

IS -
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(i) admitted to official listing on an exchange in the United Kingdom or

another member State; or

(i) regularly traded on such an exchange or on a recognised investment

exchange.
(2) But the exemption in paragraph (1) appliesonly if -
(a) any agreement entered into in the course of the controlled activity to which the
unsolicited real-time communication relates is made on terms that the customer is
able, without incurring any cost, to cancel the agreement within seven days of

entering into it; or

(b) the arrangements for entering into any such agreement are such as to provide

equivalent protection.

(3) Inthisarticle -

“higher volatility product means -

(a) an authorised unit trust scheme [or authorised open-ended investment

company] which -

(i) invests entirely in investments falling within paragraph 27 of
Schedule 1; or

(i) invests in investments other than ones falling within any of

paragraphs 24 to 29 of that Schedule; or
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(b) investment trust savings scheme investing in an investment trust whose
borrowing exceeds 50 per cent of the market value of shares held by the trust

at the mid-value share price;

“investment trust” means a closed-ended company which is admitted to officia

listing on an exchange in the United Kingdom or another member State and -

(a) is approved by the Inland Revenue under section 842 of the Income and
Corporation Taxes Act 1988 (or in the case of a newly-formed company,

has declared its intention to conduct its affairs so as to obtain approval); or

(b) is resident in another member State and would qualify for approval if
resident and listed in the United Kingdom.

Occupational pensions schemes
67.--(1) The financial promotion restriction does not apply to any unsolicited real-
time communication which relates to an agreement to manage the assets of an occupationa

pension scheme.

(2) “Occupational pension scheme” means any scheme or arrangement which is
comprised in one or more instruments or agreements and which has, or is capable of having,
effect in relation to one or more descriptions or categories of employment so asto provide
benefits, in the form of pensions or otherwise, payable on termination of service, or on
death or retirement, to or in respect of earners with a qualifying service in an employment

of any such description or category.

() 1988c. 1.
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[Date] Two of the Lords Commissioners

of Her Mgjesty’ s Treasury
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SCHEDULE 1 Article 2(1)

MEANING OF CONTROLLED ACTIVITY

PART |
GENERAL DEFINITION

1.--(1) For the purposes of section 19(5) of the Act, a controlled activity is any
activity which fals within any of paragraphs 2 to 20.

(2) Paragraphs 21 to 34 specify the investments to which particular provisions of
paragraphs 2 to 20 relate.

(3) But paragraphs 21 to 34 have effect subject to the provisions of paragraphs 35

to 42 (which exclude certain matters).

PART II

ACTIVITIES

Accepting deposits
2.--(1) Accepting depositsis acontrolled activity if-

() money received by way of deposit islent to others; or

(b) any other activity of the person accepting the deposit is financed, wholly

or to any material extent, out of the capital of or interest on money received
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by way of deposit.

(2) “Accepting”, in relation to a deposit, means assuming the liability to repay the

deposit.
Insurance

3.--(1) Effecting a contract of insurance is a controlled activity.

(2) Activitiesfaling within paragraph 9 shall not be regarded as falling within this
paragraph when carried on in relation to a long term insurance contract which is also a
contractually based investment.

4. Carrying out a contract of insurance is a controlled activity.

Other controlled activities

5. The following are controlled activities-

(a) establishing, operating or winding up a collective investment scheme;

(b) acting as trustee or depositary of such a scheme;

(c) acting as the sole director of a body incorporated by virtue of regulations under
[section 233] of the Act.

6. Asprincipal, buying selling, subscribing for or underwriting securities at prices

determined by him generally and continuously rather than in respect of each transaction is

acontrolled activity.
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7. Asprincipa, buying securitieswith aview to selling themisacontrolled activity.
8.--(1) Regularly soliciting members of the public is a controlled activity where it
is done for the purpose of inducing them, as principals or agents to buy, sell, subscribe for
or underwrite securities or to assign along term insurance contract which is a contractually
based investment or, or to buy sell subscribe for or underwrite investments falling within

paragraph 34 so far as relevant to such a contract or such investments.

(2) But sub-paragraph (1) applies only in acasein which the person soliciting does

so with aview to entering into a transaction as principal.

9. Buying, selling, subscribing for or underwriting a contractually based investment

as principal isacontrolled activity.

10. Dedling as agent in-

(@ investmentsfalling within any of paragraphs 24 to 32 or, so far asrelevant to any
of those paragraphs, within paragraph 34; or

(b) long term insurance contracts which are contractually based investments or, so

far as relevant to such contracts, in investments falling within paragraph 34,

isacontrolled activity.

11. Making arrangements for another person (whether as principa or agent) to buy,

sell, subscribe for or underwrite a particular investment-

() falling within any of paragraphs 24 to 32 or, so far as relevant to any of those
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paragraphs, within paragraph 34; or

(b) which isalong term insurance contract and a contractually based investment or,

so far as relevant to such a contract, is an investment falling within paragraph 34,

isacontrolled activity.

12. Making arrangements in which persons participate with a view (whether as

principal or agent) to buying, selling, subscribing for or underwriting an investment falling-

(@) within any of paragraphs 24 to 32 or, so far as relevant to any of those

paragraphs, within paragraph 34; or

(b) whichisalong term insurance contract and a contractually based investment or,

so far as relevant to such a contract, is an investment falling within paragraph 34,

isacontrolled activity.

13. Safeguarding and administering, or arranging for the safeguarding and
administration of, assets belonging to another is a controlled activity if-

() those assets consist of or include any investment-

(i) falling within any of paragraphs 24 to 32 or, so far asrelevant to any of
those paragraphs, within paragraph 34; or

(ii) which is a long term insurance contract and a contractualy based

investment or, so far as relevant to such a contract, is an investment falling
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within paragraph 34; or

(b) the arrangements under which they are safeguarded and administered have at any
time been held out as ones under which such investments would be safeguarded and
administered.

14.- (1) Sending, on behalf of another person, dematerialised instructions relating
to an investment falling within any of paragraphs 24 to 29 or, so far as relevant to any of
those paragraphs, within paragraph 34 is a controlled activity where those instructions are

sent by means of -

(@) a relevant system in respect of which an Operator is approved under the
Uncertificated Securities Regulations®; or

(b) a computer-based system established by the Bank of England and the London
Stock Exchange, through the medium of which specified securities may be
transferred or allotted without the need for a written instrument.

(2) In this paragraph-

(@) “Operator” has the same meaning as in regulation 3 of the Uncertificated
Securities Regulations 1995; and

(b) “specified securities’ has the same meaning asin the Stock Transfer Act 1982®,

15. Causing dematerialised instructions to be sent is a controlled activity where the

(aa) S.I.1995/3272.

(bb) 1982 c.41.
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person causing the dematerialised instructions to be sent-

(@) in relation to a system falling within paragraph 14(1)(a), is a system participant
within the meaning of the Uncertificated Securities Regulations 1995; or

(b) inrelation to a system falling within paragraph 14(1)(b), is a person who, under
an agreement with CRESTCo Limited, is responsible for the operation of and the
maintenance of security over a gateway, that is to say, the computer hardware and
software by means of which instructions are authenticated and encrypted for

processing by the system.

16. Managing assets belonging to another person is a controlled activity in

circumstances which involve the exercise of discretion if -

(@) the assets consist of or include any investment-

(i) falling within any of paragraphs 24 to 32 or, so far asrelevant to any of
those paragraphs, within paragraph 34; or

(ii) which is a long term insurance contract and a contractually based
investment or, so far as relevant to such a contract, is an investment falling

within paragraph 34; or

(b) the arrangements for their management are such that those assets may consist
of or include such investments and either the assets have at any time since 29" April
1988 done so or the arrangements have at any time (whether before or after that

date) been held out as arrangements under which the assets would do so.
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17. Advising apersonisacontrolled activity if the advice is given to the person in
his capacity as an investor or potential investor, or in his capacity as agent for an investor
or a potential investor, and is advice on the merits of his or his principal buying, selling,

subscribing for or underwriting a particular investment-

(a) falling within any of paragraphs 24 to 32 or, so far as relevant to any of those
paragraphs, within paragraph 34; or

(b) which isalong term insurance contract and a contractually based investment or,

so far as relevant to such a contract, is an investment falling within paragraph 34,

or is advice to exercise any right conferred by such an investment to acquire, dispose of,

underwrite or convert such an investment.

18.  Advising an underwriting member of the Society of Lloyd's to become,

continue or cease to be amember of a particular syndicate is a controlled activity.

19.--(1) Managing the underwriting capacity of aLloyd' s syndicate as a managing
agent at Lloyd' sisacontrolled activity.

(2) In sub-paragraph (1), “managing agent” has the same meaning as in section
12(1) of the Lloyd s Act 1982,

20. Agreeing to engage in any activity falling within any of paragraphs 5 to 19 above

isacontrolled activity.

PART 111

(cc) 1982 c.xiv.

Page 121



INVESTMENTS

Deposits
21. A deposit.

Rights under an insurance contract

22. Rights under ageneral insurance contract.

23.--(1) Rights under along term insurance contract.

(2) In the case of along term insurance contract which is also a contractually based

investment, rights falling within this paragraph shall not be regarded as falling within
paragraph 32.

Other investments

24.--(1) Shares or stock in the share capital of a company.

(2) In sub-paragraph (1), “company” includes-

(a) any body corporate (wherever incorporated) other than an open-ended investment

company, and

(b) any unincorporated body constituted under the law of a country or territory

outside the United Kingdom.

25. Such of the following as do not fall within paragraph 26 -

(@) debentures,
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(b) debenture stock;

(c) loan stock;

(d) bonds,

(e) certificates of deposit;

(f) any other instruments creating or acknowledging indebtedness.

26. Loan stock, bonds, and other instruments-

(a) creating or acknowledging indebtedness; and

(b) issued by or on behalf of a government, local authority or public authority.

27.--(1) Warrants and other instruments entitling the holder to subscribe for any

investment falling within paragraph 24, 25 or 26.

(2) Itisimmaterial whether the investment to which the entitlement relates isin

existence or identifiable.

(3) Aninvestment falling within this paragraph shall not be regarded asfalling within
paragraph 30, 31 or 32.

28. Certificates or other instruments which confer contractual or property rights-

(&) in respect of any investment falling within any of paragraphs 24 to 27 being an
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investment held by a person other than the person on whom the rights are conferred

by the certificate or instrument; and

(b) the transfer of which may be effected without requiring the consent of that

person.

29.--(1) Sharesin or securities of an open-ended investment company.

(2) Unitsin a collective investment scheme.

30. Optionsto acquire or dispose of-

(@ aninvestment falling within any of paragraphs 24 to 29, 31 and 32 or, so far as
relevant to those paragraphs, within paragraph 34;

(b) rights under a long term insurance contract which is a contractually based

investment or, so far as relevant to such a contract, an investment falling within

paragraph 34;

(c) currency of the United Kingdom or of any other country or territory;

(d) palladium, platinum, gold or silver; or

(e) an investment falling within this paragraph by virtue of paragraph (a), (b), (c) or
(d) above.

31. Rights under a contract for the sale or delivery of acommodity or property of

any other description under which delivery is to be made at a future date and at a price
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agreed on when the contract is made.

32. Rights under-

(a) acontract for differences; or

(b) any other contract the purpose or pretended purpose of which is to secure a

profit or avoid aloss by reference to fluctuations in-

(i) the value or price of property of any description; or

(i) an index or other factor designated for that purpose in the

contract.

33.--(1) The underwriting capacity of a Lloyd’s syndicate.

(2) A person’s membership (or prospective membership) of aLloyd' s syndicate.

34.--(1) Any right to or interest in anything which is specified under any other
provision of this Part of this Schedule.

(2) Sub-paragraph (1) does not apply to interests under the trusts of an occupational

pension scheme.

(3) Sub-paragraph (1) does not apply to anything which is specified under any other
provision of this Part of this Schedule.
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PART IV
EXCLUSIONS FROM PART 11

Deposits
35.-- (1) This paragraph relates to an investment falling with paragraph 21.

(2) There shall be excluded any sum-

(a) paid by the Bank of England or by an authorised person whose permission under

the Act covers the acceptance of deposits;

(b) paid by a person specified in sub-paragraph (6);

(c) paid by a person other than a person mentioned in paragraph (a) or (b) in the

course of carrying on a business consisting wholly or mainly of lending money;

(d) paid by one company to ancther at a time when both are members of the same

group or when the same individual is a majority shareholder controller of both of

them;

(e) paid by a person who, at the time when it is paid -

() isacloserelative of the person receiving it;

(i1) is, or isaclose relative of, adirector or manager of that person; or

(iii) is, or is a close relative of, a person who is a controller (within the

meaning of section 356 of the Act) in relation to that person.
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(3) In the application of paragraph (c) of sub-paragraph (2)(c) to a sum paid by a
partnership, that paragraph shall have effect asif, for the reference to the person paying the
sum, there were substituted a reference to each of the partners.

(4) In sub-paragraph (2)(d), “majority shareholder controller” means a person who,
in relation to the person receiving the sum, has control of a kind falling within section
356(2)(a) of the Act where the holding of sharesis 50% or more.

(5) In sub-paragraph (2)(e), “manager” means a person (other than achief executive)
who, under the immediate authority of adirector or chief executive of the person receiving
the deposit-

() exercises managerial functions; or

(b) is responsible for maintaining accounts or other records of that person.

(6) The persons specified in this sub-paragraph are-

(@) the central bank of a member State other than the United Kingdom;

(b) the European Central Bank;

(c) the National Savings Bank;

(d) amunicipal bank;

(e) a building society incorporated (or deemed to be incorporated) under the
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Building Societies Act 1986;

(f) afriendly society and any society registered under the Friendly Societies Act
1974 other than afriendly society;

(g9) an authorised person whose permission under the Act covers the effecting or

carrying out of contracts of insurance;

(h) acredit union within the meaning of the Credit Unions Act 1979 or the Credit
Unions (Northern Ireland) Order 1985;

(i) Keeder Federal Credit Union;

(j) abody of persons certified as a school bank by the National Savings Bank or by
an authorised person whose permission under the Act covers the acceptance of
deposits;

(k) alocal authority;

() any other body which by virtue of any enactment has power to issue a precept to
a local authority in England and Wales or a requisition to a local authority in

Scotland:;

(m) the Crown Agents for Overseas Governments and Administrations,

(dd) 1986 c.53.
(ee) 1974 c.46.

(f) 1979 c.34.
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(n) the European Atomic Energy Community;

(0) the European Coal and Steel Community;

(p) the European Community;

(q) the European Investment Bank;

(r) the International Bank for Reconstruction and Development;

(s) the International Finance Corporation;

(t) the International Monetary Fund;

(u) the African Development Bank;

(v) the Asian Development Bank;

(w) the Caribbean Development Bank;

(x) the Inter-American Development Bank;

(y) the European Bank for Reconstruction and Development;

(2) the Council of Europe Resettlement Fund.

(7) In sub-paragraph (6) “local authority” means-
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(@) in England and Wales, a local authority within the meaning of the Local
Government Act 19729, the Common Council of the City of London or the Council

of the Idles of Scilly;

(b) in Scotland, a loca authority within the meaning of the Local Government
(Scotland) Act 1973;™ and

(c) in Northern Ireland, a district council within the meaning of the Local
Government (Northern Ireland) Act 1972,

Rights under insurance contract
36.- (1) This paragraph relates to an investment falling within either paragraph 22 or

23.

(2) There shall be excluded contracts of any of the following kinds when effected

or carried out by abody carrying on a banking business -

(a) contracts for fidelity bonds;

(b) contracts for performance bonds,

(c) contracts for administration bonds;

(d) contracts for bail bonds;

(gg) 1972 c.70. The definition of “local authority” in section 270 of the 1972 Act has been amended by the
Local Government Act 1985 (c.51) and by the local Government (Wales) Act 1994 (c.19).

(hh) 1973 c.65. The definition in section 235 of the 1973 Act was substituted by the Local Government
(Scotland) Act 1994 (c.39).

(i) 1972c.9(N.L).
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(e) contracts for customs bonds;

(f) contracts of guarantee similar to those mentioned in paragraphs (a) to (e).

(3) Contracts of guarantee similar to those mentioned in sub-paragraph (2)(a) to (e)
shall also be excluded when effected incidentally to some other business carried on by the
person effecting them.

(4) There shall be excluded capital redemption contracts when effected or carried
out by a body carrying on a banking business or by a body which does not otherwise carry

on acontrolled activity falling within paragraph 3 or 4.

Other investments

37.--(1) This paragraph relates to an investment falling within paragraph 24.

(2) There shall be excluded shares -

(a) in abuilding society incorporated under the law of, or any part of, the United

Kingdom;

(b) in any body incorporated under the laws of, or any part of, the United Kingdom

relating to industrial and provident societies or credit unions; and

(c) in any body constituted under the law of another member State for purposes

equivalent to those of a body falling within paragraph (a) or (b).

(3) But sub-paragraph (2) does not apply to-
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() any shares of aclass defined as deferred shares for the purposes of section 119
of the Building Societies Act 19869; or

(b) any transferable shares in a body falling with sub-paragraph (2)(b) or any body
falling within sub-paragraph (2)(c) constituted for purposes corresponding to those
of such abody.

38.--(1) This paragraph relates to any investment which might otherwise be taken to
fall within paragraph 25.

(2) If and to the extent that they might otherwise taken to fall within paragraph 25,
there shall be excluded -

(@) any instrument acknowledging or creating indebtedness for, or for money
borrowed to defray, the consideration payable under a contract for the supply of
goods or services,

(b) acheque or other bill of exchange, a banker’s draft or aletter of credit;

(c) a banknote, a statement showing a balance on a current, deposit or saving
account, alease or other disposition of property, a heritable security or an insurance
contract; and

(d) any contract of insurance.

(3) An instrument to which paragraph 39(3) applies shall not be taken to fall within
this paragraph by reason of having been excluded from paragraph 39.

(i) 1986 c.53.
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(4) Sub-paragraph (2) shall not apply to bills of exchange accepted by a banker.

39.- (1) This paragraph relates to an investment falling within paragraph 26.

(2) So far asit is applicable, paragraph 38(2) shall also apply to such investments.

(3) There shall be excluded any instrument creating or acknowledging indebtedness
in respect of -

(@) money received by the Director of Savings as deposits or otherwise in

connection with the business of the National Savings Bank; or

(b) money raised under the National Loans Act 1968“ under the auspices of the

Director of Savings or treated as so raised by virtue of section 11(3) of the National

Debt Act 19720,

40.--(1) This paragraph relates to an investment falling within paragraph 28.

(2) There shall be excluded any instrument which confers rights in respect of two
or more investments issued by different persons or in respect of two or more different
investments falling within paragraph 26 and issued by the same person.

41.--(1) This paragraph relates to an investment falling within paragraph 31.

(2) There shall be excluded rights under any contract which is made for commercial

and not investment purposes.

(kk) 1968 c.13.

() 1972 c.65.
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(3) A contract shall be regarded as made for investment purposesif it is made or
traded on a recognised investment exchange or made otherwise than on a recognised
investment exchange but expressed to be as traded on such an exchange or on the same

terms as those on which an equivalent contract would be made on such an exchange.

(4) A contract not falling within sub-paragraph (3) shall be regarded as made for

commercia purposesif under the terms of the contract delivery isto be made within seven

days.

(5) But sub-paragraph (4) shall not apply if it can be shown that there existed an
understanding that, notwithstanding the express terms of the contract, delivery would not

be made within seven days.

(6) Thefollowing areindicationsthat acontract not falling within sub-paragraph (4)
is made for acommercia purpose and the absence of any of them isan indication that it is

made for investment purposes-

(a) either or each of the partiesis a producer of the commodity or other property

and uses it in his business;

(b) the seller delivers or intends to deliver the property or the purchaser takes or

intends to take delivery of it.

(7) Itisanindication that a contract is made for commercia purposes that the price,
the lot, the delivery date or other terms are determined by the parties for the purposes of
the particular contract and not by reference to regularly published prices, to standard lots

or delivery dates or to standard terms.
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(8) The following are also indications that a contract is made for investment

purposes-

(@) it is expressed to be as traded on a market or exchange;

(b) performance of the contract is ensured by an investment exchange or a clearing

house;

(c) there are arrangements for the payment or provision of margin.

(9) A price shall be taken to be agreed upon when a contract is made-

(@) notwithstanding that it is to be left to be determined by reference to the price at

which a contract is to be entered into on a market or exchange or could be entered

into at atime and place specified in the contract; or

(b) in acase where the contract is expressed to be by reference to a standard lot and

guality, notwithstanding that provision is made for a variation in the price to take

account of any variation in quantity or quality on delivery.

42.--(1)This paragraph relates to an investment falling within paragraph 32.

(2) There shal be excluded rights under a contract if the parties intend that the profit
isto be obtained or the loss avoided by taking delivery of any property to which the contract

relates.

(3) There shall be excluded rights under a contract under which money is received

by way of deposit on terms that any interest to be paid on the sum deposited will be
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calculated by reference to fluctuations in an index.

(4) There shall be excluded rights under any contract under which-

(@) money is received by the Director of Savings as deposits or otherwise in

connection with the business of the National Savings Bank; or

(b) money is raised under the National Loans Act 1968 under the auspices of the

Director of Savings or treated as so raised by virtue of section 11(3) of the National

Debt Act 1972.

(5) “Occupational pension scheme” means any scheme or arrangement which is
comprised in one or more instruments or agreements and which has, or is capable of having,
effect in relation to one or more descriptions or categories of employment so asto provide
benefits, in the form of pensions or otherwise, payable on termination of service, or on
death or retirement, to or in respect of earners with a qualifying service in an employment

of any such description or category.

PART V
INTERPRETATION

43.--(1) In this Schedule, unless the context otherwise requires-

“buying” includes acquiring for valuable consideration;

“contract of insurance” includes the following -

(a) afidelity bond, a performance bond, an administration bond, a bail bond,
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a customs bond, or any similar contract of guarantee;

(b) tontines;

(c) capital redemption contracts;

(d) when effected or carried out by a person whose permission under the Act
covers the effecting or carrying out of any contract which is a contract of
insurance apart from this sub-paragraph or sub-paragraph (c), a contract to
manage the assets of pension funds (other than funds solely for the benefit
of officers or employees of the person effecting the contract or carrying it
out and their dependants or, in the case of a company, partly for the benefit
of officers or employees and their dependants of its subsidiary or holding
company or asubsidiary of its holding company);

(d) contracts to pay annuities on human life;

(e) any contract in accordance with which benefits are provided-

(i) for the relief or maintenance of any persons during sickness or

when in distressed circumstances; or

(i1) to meet the funeral expenses of any person;

(f) contracts of akind referred to in article 1(2)(e) of thefirst life directive;

and

(g) contracts of akind referred to in article 1(3) of the first life directive;

Page 137



“contractually based investment” means-

(a) rights under along term insurance contract which is neither areinsurance

contract nor a contract-

() under which the benefits are payable only on death or in respect of

incapacity due to injury, sickness or infirmity;

(i1) which provides that benefits are payable on death (other than a
death due to accident) only if the circumstances are that the death
occurs within ten years of the date on which the life of the person in
question was first insured under the contract or that it occurs before

that person attains a specified age not exceeding seventy years,

(iii) which has no surrender value or the consideration for which
consists of a single premium and the surrender value does not exceed
that premium; and

(iv) which makes no provision for its conversion or extension in a
manner which would result in its ceasing to comply with sub-
paragraphs (i), (ii) and (iii) above;

(b) any investment falling with any of paragraph 30 to 32; and

(c) any investment falling within paragraph 34 so far as relevant to an

investment falling within (a) or (b) above;

“dematerialised instruction” -
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(@) in relation to a system falling within paragraph 14(1)(a) has the same
meaning as in regulation 3 of the Uncertificated Securities Regulations
1995m: and

(b) in relation to a system falling within paragraph 14(1)(b) means an
instruction sent through the medium of computer hardware and software by
means of which instructions are authenticated and encrypted for processing

by the system;

“deposit” means a sum of money (whether denominated in acurrency or in any unit
of account defined by reference to the former European currency unit as that was
defined in article 1 of Council Regulation No. 3320/94/EC) paid on terms-

(@ under which it will be repaid, with or without interest or a premium, and
either on demand or at atime or in circumstances agreed by or on behalf of

the person making the payment and the person receiving it; and

(b) which are not referable to the provision of property or services or the

giving of security;
“depositary” in relation to a collective investment scheme established otherwise
than under atrust means any person entrusted with the custody of the property of the
scheme;

“establishing”, in relation to a collective investment scheme, includes -

(&) in the case of a scheme which has a separate trustee or depositary, acting

(mm) Sl 1995/3272.
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as the trustee or depositary of the scheme;

(b) engaging the operator of the scheme; and

(c) determining the constitution of the scheme;

“instrument” includes any record whether or not in the form of a document;

“members of the public’, in relation to a person soliciting them (“the relevant

person’), means any other persons except-

(a) authorised persons or exempt persons,

(b) members of the same group as the relevant person;

(c) persons who are or propose to become participators with the relevant

person in ajoint enterprise;

(d) any person who is solicited by the relevant person with a view to the
acquisition by the relevant person of 20% or more of the voting sharesin a

body corporate;
(e) if the relevant person (either aone or with members of the same group
as himself) holds 20% or more of the voting sharesin abody corporate, any

person who is solicited by the relevant person with aview to-

(i) the acquisition by the relevant person of further sharesin the body;

or
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(i1) the disposal by him of sharesin that body to the person solicited

or to a member of the same group as the person solicited;

(f) any person who is solicited by the relevant person with a view to the
disposal by the relevant person of sharesin abody corporate to the person
solicited or to a member of the same group as that person in any case in
which the person solicited (either alone or with members of the same group
as himself) holds 20% or more of the voting shares in the relevant body

corporate;

(g) any person whose head office is outside the United Kingdom, who is
solicited by an approach made or directed to him at a place outside the
United Kingdom and whose ordinary business involves him in carrying on

controlled activities falling within any of paragraphs 5 to 17 and 20;

“property” includes currency of the United Kingdom or any other country or

territory;

“security” means any investment falling within any of paragraphs 24 to 29 or, so far

as relevant to any of those paragraphs, within paragraph 34;

“selling”, in relation to a contractually based investment which is a long term
insurance contract and in relation to an investment falling within any of paragraphs
24 to 34, includes disposing of the investment for valuable consideration, and, for

these purposes “disposing” includes-

(@) in the case of an investment consisting of rights under a contract-
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(1) surrendering, assigning or converting those rights; or

(i) assuming the corresponding liabilities under the contract;

(b) in the case of an investment consisting of rights under other
arrangements, assuming the corresponding liabilitiesunder the arrangements,

and

(c) inthe case of any other investment, issuing or creating the investment or

granting the rights or interests of which it consists.

(2) For the purposes of the definition of “deposit” in sub-paragraph (1), money is
paid on terms which are referable to the provision of property or services or to the giving

of security if, and only if -

(@) itis paid by way of advance or part payment under a contract for the sale, hire or
other provision of property or services, and is repayable only in the event that the

property or servicesis not or are not in fact sold, hired or otherwise provided,;

(b) it is paid by way of security for the performance of a contract or by way of
security in respect of loss which may result from the non-performance of a contract;
or

(c) without prejudice to sub-paragraph (b) above, it ispaid by way of security for the
delivery up or return of any property, whether in a particular state of repair or

otherwise.

(3) For the purposes of this Order, assets shall be regarded as being safeguarded and
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administered notwithstanding that-

(@) title to them is held in uncertificated form; or

(b) they have been or are to be transferred to a third party subject to a
commitment by the person safeguarding and administering them or arranging
for their safeguarding and administration that they will be replaced by
equivalent assets at some future date or when so requested by the person to
whom they belong.

(4) For the purposes of this Order, a group shall be treated as including any body
corporate in which a member of the group has a qualifying capital interest; and, for these

PUrpOsesS -

(a) a qualifying capital interest means an interest in relevant shares of the
body corporate which the member holds on along-term basis for the purpose
of securing a contribution to its own activities by the exercise of control or

influence arising from that interest;

(b) relevant shares means shares comprised in the equity share capital of the
body corporate of a class carrying rights to vote in all circumstances at
genera meetings of the body;

(c) aholding of 20 per cent or more of the nominal value of the relevant
shares of the body shall be presumed to be a qualifying interest unless the

contrary is shown.

(5) For the purposes of this Order, atransaction is entered into through a person if
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he enters into it as agent or arranges, in a manner which falls within paragraph 11, for

another person to enter, as principal or agent, into the transaction.

(6) For the purposes of this Order, none of the following constitutes the
administration of assets -

(@) providing information as to the number or value of any assets safeguarded and
administered;

(b) converting currency; and

(¢) receiving documents relating to an investment solely for the purpose of onward

transmission to, from or at the direction of the person to whom the investment

belongs.

SCHEDULE 2 Articles 29, 34,

58, 59 and 60

MARKETS AND EXCHANGES

PART |
CRITERIA FOR RELEVANT EEA MARKETS

The criteria are -

(a) the head office of the market must be situated in an EEA State; and

(b) the market must be subject to requirements in the EEA State in which its head
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officeis situated as to -

() the manner in which it operates;

(i) the means by which access may be had to the facilitiesit provides;

(iii) the conditions to be satisfied before an investment may be traded or

dealt in by means of itsfacilities;

(iv) the reporting and publication of transactions effected by means of its

facilities.

PART Il
CERTAIN INVESTMENT EXCHANGES OPERATING
RELEVANT EEA MARKETS

Aktietorget | Norden (Sweden)

Amsterdam Stock Exchange (Netherlands)
Amsterdam Options Exchange (Netherlands)
Amsterdam Financial Futures Market (Netherlands)
Amsterdam New Market (Netherlands)

Athens Stock Exchange (Greece)

Athens Derivative Exchange (Greece)

Barcelona Stock Exchange (Spain)

Belfox Futures and Options Exchange (Belgium)
Belgian Secondary Market for Treasury Certificates (Belgium)
Berlin Stock Exchange (Germany)

Bilboa Stock Exchange (Spain)
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Breman Stock Exchange (Germany)

Brussels Stock Exchange (including Primary, Secondary and New Markets)
(Belgium)

Bavarian Stock Exchange (Germany)

Copenhagen Stock Exchange (Denmark

Danish Authorised Market Place (Denmark)

Dusseldorf Stock Market (Germany)

EASDAQ (Belgium)

Eurex Deutschland (Germany)

Frankfurt Stock Exchange (including Neuer Markt) (Germany)

Hamburg Stock Exchange (Germany)

Hanover Stock Exchange (Germany)

Hex Ltd (including Helsinki Stock Exchange and Securities and Derivatives
Exchange) (Finland)

IDEM - Derivatives Market (Italy)

IM Marketplace - (Sweden)

Irish Stock Exchange (Ireland)

Italian/Milan Stock Exchange (Italy)

Italian and Foreign Govt. Bonds Market (Italy)

Le MATIF (France)

Le Monep (France)

Le Noveau Marche (France)

Lisbon Stock Exchange (including Exchanges for the Officially Quoted, Secondary
and Unquoted Markets) (Portugal)

London Stock Exchange (Portugal)

London International Financial Futures and Options Exchange (UK)

L uxembourg Stock Exchange (L uxembourg)

Madrid Stock Exchange (Spain)
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MEFF Renta Variable Futures & Options Exchange (Spain)
MEFF Rentafija Equity Futures Exchange (Spain)
Market for Public Debt (Spain)

MIF Derivatives Market (Italy)

Neuvo Mercato (Italy)

OMLX (UK)

OM Stockholm (Sweden)

Paris Stock Exchange (France)

Porto Derivatives Exchange (Portugal)

Unlisted Securities Market (Italy)

Stockholm Stock Exchange (Sweden)

Stuttgart Stock Exchange (Germany)

Swedish Bond & Money Market Exchange (Sweden)
Tradepoint Financial Networks (UK)

Vaencia Stock Exchange (Spain)

Vienna Stock Exchange (Austria)

PART 111
CERTAIN NON-EEA INVESTMENT EXCHANGES
OPERATING RELEVANT MARKETS

Alberta Stock Exchange

America Stock Exchange Australian Stock Exchange
Badler Effektenbourse

Boston Stock Exchange

Bourse de Geneve

Buenos Aires Stock Exchange
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Chicago Board Options Exchange
Cincinnati Stock Exchange
Effektenborsenverein Zurich
Fukuoka Stock Exchange
Hiroshima Stock Exchange
Iceland Stock Exchange
Johannesburg Stock Exchange
Korean Stock Exchange

Kuala Lumpur Stock Exchange
Kyoto Stock Exchange

Midwest Stock Exchange
Montreal Stock Exchange
Nagoya Stock Exchange
NASDAQ

New York Stock Exchange
New Zealand Stock Exchange
Niigita Stock Exchange

Osaka Stock Exchange

Oslo Stock Exchange

Pacific Stock Exchange

Philadel phia Stock Exchange
Sapporo Stock Exchange
Securities Exchange of Thailand
Singapore Stock Exchange
Stock Exchange of Hong Kong Limited
Tokyo Stock Exchange

Toronto Stock Exchange

Vancouver Stock Exchange
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Winnipeg Stock Exchange

PART IV
OTHER RELEVANT MARKETS

American Commodity Exchange
Amex Commaodity Corporation
Australian Financial Futures Market
Cantor Financial Futures Exchange
Chicago Board of Trade

Chicago Mercantile Exchange
Chicago Rice and Cotton Exchange
Commodity Exchange Inc

Eurex Zurich

International Securities Market Association
International Petroleum Exchange
Kansas City Board of Trade
London Metal Exchange

Mid -America Commodity Exchange
Minneapolis Grain Exchange

New York Board of Trade

New Y ork Futures Exchange

New York Mercantile Exchange
New Zealand Futures Exchange
Pacific Commodity Exchange
Pacific Futures Exchange

Philadel phia Board of Trade
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Singapore International Monetary Exchange

Sydney Futures Exchange

Toronto Futures Exchange

Twin Cities Board of Trade

SCHEDULE 3 Article 55

TAKEOVERS OF PRIVATE COMPANIES

PART I

REQUIREMENTS RELATING TO THE OFFER

1. Theterms of the offer must be recommended by all the directors of the private

company other than any director who is -

(@) the person by whom, or on whose behalf, an offer is made (“ offeror”); or

(b) adirector of the offeror.

2.--(1) This paragraph applies to an offer for debentures or for non-equity share
capital.

(2) Where, at the date of the offer, shares carrying 50 per cent or less of the voting
rights attributable to the equity share capital are held by or on behalf of the offeror, the
offer must include or be accompanied by an offer made by the offeror for the rest of the

shares comprised in the equity share capital.
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3.--(1) This paragraph appliesto an offer for shares comprised in the equity share
capital.

(2) Where, at the date of the offer, shares which carry 50 per cent. or less of the
categories of voting rights described in sub-paragraph (3) are held by or on behalf of the
offeror, it must be acondition of the offer that sufficient shares will be acquired or agreed
to be acquired by the offeror pursuant to or during the offer so as to result in shares
carrying more than 50 percent of one or both categories of relevant voting rights being held
by him or on his behalf.

(3) The categories of voting rights mentioned in sub-paragraph (2) are -

(a) voting rights exercisable in general meetings of the private company;

(b) voting rights attributable to the equity share capital.

4.--(1) Subject to sub-paragraph (2), the offer must be open for acceptance by every
recipient for the period of at least 21 days beginning with the day after the day on which the

invitation or inducement in question was first communicated to recipients of the offer.

(2) Sub-paragraph (1) does not apply if the offer istotally withdrawn and all persons
released from any obligation incurred under it.

5. The acquisition of the shares or debentures to which the offer relates must not be
conditional upon the recipients approving, or consenting, to any payment or other benefit
being made or given to any director or former director of the private company in

connection with, or as compensation or consideration for, -
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(a) his ceasing to be adirector;

(b) his ceasing to hold any office held in conjunction with any directorship; or

(c) inthe case of aformer director, his ceasing to hold any office which he held in
conjunction with his former directorship and which he continued to hold after
ceasing to be a director.

6. The consideration for the shares or debentures must be -

(a) cash; or

(b) in the case of an offeror which is a body corporate other than an open-ended

investment company, either cash or sharesin, or debentures of, the body corporate

or any combination of such cash, shares of debentures.

PART Il

ACCOMPANYING MATERIAL

7. Anindication of the identify of the offeror and, if the offer is being made on
behalf of another person, the identity of that person.

8. An indication of the fact that the terms of the offer are recommended by all
directors of the private company other than (if that is the case) any director who is the

offeror or adirector of the offeror.

9. Anindication to the effect that any person who isin any doubt about the invitation
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or inducement should consult a person authorised under the Act.

10. Anindication that, except insofar as the offer may be totally withdrawn and all
persons released from any obligation incurred under it, the offer is open for acceptance by
every recipient for the period of at least 21 days beginning with the day after the day on
which the invitation or inducement in question was first communicated to recipients of the

offer.

11. An indication of the date on which the invitation or inducement was first

communicated to the recipients of the offer.

12. Anindication that the acquisition of the shares or debentures to which the offer
relatesis not conditional upon the recipients approving, or consenting, to any payment or
other benefit being made or given to any director or former director of the private company
in connection with, or as compensation or consideration for, -

() his ceasing to be a director;

(b) his ceasing to hold any office held in conjunction with any directorship; or

(c) inthe case of aformer director, his ceasing to hold any office which he held in

conjunction with his former directorship and which he continued to hold after

ceasing to be a director.

13. Anindication of the place where additional material listed in Part 111 may be
inspected.

14. The audited accounts of the private company in respect of the latest accounting
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reference period for which the period for laying and delivering accounts under the 1985 Act
or the 1986 Order has passed or, if accounts in respect of a later accounting reference
period have been delivered under the relevant legislation, as shown in those accounts and

not the earlier accounts.

15. Adviceto the directors of the private company on the financial implications of
the offer which is given by a competent person who is independent of and who has no
substantial financia interest in the private company or the offeror, being advice which gives

the opinion of that person in relation to the offer.

16. Anindication by the directors of the private company, acting as a board, of the

following matters -

(a) whether or not there has been any material change in the financial position or
prospects of the private company since the end of the latest accounting reference
period in respect of which audited accounts have been delivered to the relevant

registrar of companies under the relevant legidation;

(b) if there has been any such change, the particulars of it;

(c) any interests, in percentage terms, which any of them have in the sharesin or
debentures of the private company and which are required to be entered in the
register kept by the company under section 325 of the 1985 Act or article 333 of
the 1986 Order;

(d) any interests, in percentage terms, which any of them have in the sharesin or

debentures of any offeror which is abody corporate and which, if the director were

adirector of the offeror, would -
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(i) in the case of acompany within the meaning of the 1985 Act or the 1986
Order, be required to be entered in the register kept by the offeror under
section 325 of the 1985 Act or article 333 of the 1986 Order; and

(if) in any other case, be required to be so entered if the offeror were such

acompany.
17. An indication of any material interest which any director has in any contract
entered into by the offeror and in any contract entered into by any member of any group of

which the offeror is a member.

18. Anindication asto whether or not each director intends to accept the offer in

respect of his own beneficia holdingsin the private company.

19. Inthe case an offeror which is abody corporate and the shares in or debentures
of which are to be the consideration or any part of the consideration for the offer, an
indication by the directors of the offeror that the information concerning the offeror and
those shares or debentures contained in the document is correct.

20. If the offeror is making the offer on behalf of another person -

() an indication by the offeror as to whether or not he has taken any steps to

ascertain whether that person will be in a position to implement the offer;

(b) if he hastaken any such steps, an indication by him asto what those stepsare; and

(c) the offeror’ s opinion asto whether that person will be in a position to implement

the offer.
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21. Anindication that each of the following -

(@) each the directors of the private company;

(b) the offeror; and

(c) if the offeror is abody corporate, each of the directors of the offeror;
isresponsible for the information required by Part | and this Part of this Schedule insofar
asit relates to themselves or their respective bodies corporate and that, to the best of their
knowledge and belief (having taken all reasonable care to ensure that such is the case) the
information is in accordance with the facts and that no material fact has been omitted.

22. The particulars of -

(@) al sharesin or debentures of the private company; and

(b) al investments falling within paragraphs 27, 28 or 30 of Schedule 1 so far as

relating to shares in or debentures of the private company;

which are held by or on behalf of the offeror or each offeror, if there is more than one, or

if none are so held an appropriate negative statement.
23. An indication as to whether or not the offer is conditional upon acceptance in
respect of a minimum number of shares or debentures being received and, if the offer is so

conditional, what the minimum number is.

24. Wherethe offer is conditional upon acceptances, an indication of the date which
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isthe latest date on which it can become unconditional.

25. If the offer is, or has become, unconditional an indication of the fact that it will
remain open until further notice and that at least 14 days notice will be given before it is
closed.

26. Anindication as to whether or not, if circumstances arise in which an offeror
is able compulsorily to acquire shares of any dissenting minority under Part X1I1A of the
1985 Act or articles 421 or 423 of the 1986 Order, that offeror intends to so acquire those

shares.

27. If shares or debentures are to be acquired for cash, an indication of the period

within which the payment will be made.

28.--(1) Subject to sub-paragraph (2) , if the consideration or any part of the
consideration for the shares of debentures to be acquired is shares in or debentures of an

offeror -

(@ an indication of the nature and particulars of the offeror’ s business, its financial

and trading prospects and its place of incorporation;

(b) the following information, in respect of any offeror which is a body corporate
and in respect of the private company, for the period of five years immediately
preceding the date on which the invitation or information in question was first

communicated to recipients of the offer -

(i) turnover,
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(i1) profit on ordinary activities before and after tax,
(i) extraordinary items,
(iv) profits and loss, and
(v) the rate per cent of any dividends paid, adjusted as appropriate to take
account of relevant changes over the period and the total amount absorbed
thereby.
(2) In the case of abody corporate -
(a) which was incorporated during the period of five years immediately preceding
the date on which the invitation or information in question was first communi cated

to recipients of the offer; or

(b) which has, at any time during that period, passed a resolution in accordance with
section 252 of the 1985 Act or article 260 of the 1986 Order;

the information described in sub-paragraph (1) with respect to that body corporate need be
included only in relation to the period since its incorporation or since it last ceased to be
exempt from the obligation to appoint auditors, as the case may be.

29. Particulars of the first dividend in which any such shares or debentures will
participate and of the rights attaching to them (including in the case of debentures, rights

asto interest) and of any restrictions on their transfer.

30. Anindication of the effect of the acceptance on the capital and income position
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of the holder of the sharesin or debentures of the private company.

31. Particulars of all material contracts (not being contracts which were entered
into in the ordinary course of business) which were entered into by each of the private
company and the offeror during the period of two yearsimmediately preceding the date on
which the invitation or information in question was first communicated to recipients of the

offer.

32. Particulars of the terms on which sharesin or debentures of the private company

acquired in pursuance of the offer will be transferred and any restrictions on their transfer.
33. Anindication asto whether or not it is proposed, in connection with the offer,
that any payment or other benefit be made or given to any director or former director of the
private company in connection with, or as compensation or consideration for -
(a) his ceasing to be a director;
(b) hisceasing to hold any office held in conjunction with any directorship; or
(¢) in the case of aformer director, his ceasing to hold any office which he held in
conjunction with his former directorship and which he continued to hold after
ceasing to be a director;

and, if such payments or benefits are proposed, details of each one.

34. Anindication as to whether or not there exists any agreement or arrangement

between -
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(a) the offeror or any person with whom the offeror has an agreement of the kind
described in section 204 of the 1985 Act or article 216 of the 1986 Order; and

(b) any director or shareholder of the private company or any person who has been

such adirector or shareholder;

at any time during the period of twelve monthsimmediately preceding the date on which the
invitation or inducement in question was first communicated to recipients of the offer,
being an agreement or arrangement which is connected with or dependent on the offer and,

if there is any such agreement or arrangement particulars of it.

35. An indication whether or not the offeror has reason to believe that there has
been any materia changein the financia position or prospects of the private company since
the end of the accounting reference period to which the accounts referred to in paragraph
14 relate, and if the offeror has reason to believe that there has been such a change, the

particulars of it.

36. An indication as to whether or not there is any agreement or arrangement
whereby any shares or debentures acquired by the offeror in pursuance of the offer will or
may be transferred to any other person, together with the names of the parties to any such
agreement or arrangement and particulars of al shares and debentures in the private
company held by such persons.

37 . Particulars of any dealings -

(@) in the shares in or debentures of the private company; and

(b) if the offeror is a body corporate, in the shares in or debentures of the offeror;
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which took place during the period of twelve months immediately preceding the date on
which the invitation or inducement in question was first communicated to recipients of the
offer and which were entered into by every person who was a director of either the private
company or the offeror during that period; and, if there have been no such dealings, an
indication to that effect.

38. Inacasein which the offeror is abody corporate which is required to deliver
accounts under the 1985 Act or the 1986 Order, particulars of the assets and liabilities as
shown in its audited accounts in respect of the latest accounting reference period for which
the period for laying and delivering accounts under the relevant legislation has passed or,
if accounts in respect of alater accounting reference period have been delivered under the

relevant legislation, as shown in those accounts and not the earlier accounts.

39. Where valuations of assets are given in connection with the offer, the basis on
which the valuation was made and the names and addresses of the persons who valued them
and particulars of any relevant qualifications.

40. If any profit forecast is given in connection with the offer, an indication of the
assumptions on which the forecast is based.

PART Il
ADDITIONAL MATERIAL AVAILABLE FOR INSPECTION

41. The memorandum and articles of association of the private company.

42 . If the offeror isabody corporate, the memorandum and articles of association

of the offeror or, if there is no such memorandum and articles, any instrument constituting
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or defining the constitution of the offeror and, in either case, if the relevant document is

not written in English, a certified tranglation in English.
43. In the case of a private company that does not fall within paragraph 45,
(a) the audited accounts of the company in respect of the last two accounting
reference periods for which the laying and delivering of accounts under the 1985

Act or the 1986 Order has passed; and

(b) if accounts have been delivered to the relevant registrar of companies, in respect

of alater accounting reference period, a copy of those accounts;

44. In the case of an offeror which is required to deliver accounts to the registrar

of companies and which does not fall within paragraph 45 -
(a) the audited accounts of the offeror in respect of the last two accounting
reference periods for which the laying and delivering of accounts under the 1985

Act or the 1986 Order has passed; and

(b) if accounts have been delivered to the relevant registrar of companies in respect

of alater accounting reference period, a copy of those accounts.
45. In the case of an private company or an offeror -
(a) which was incorporated during the period of three years immediately preceding

the date on which the invitation or inducement in question was first communicated

to recipients of the offer; or
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(b) which has, at any time during that period, passed a resolution in accordance with
section 252 of the 1985 Act or article 260 of the 1986 Order;

the information described in whichever isrelevant of paragraph 43 or 44 with respect to that
body corporate need be included only in relation to the period since its incorporation or
since it last ceased to be exempt from the obligation to appoint auditors, as the case may
be.

46. All existing contracts of service entered into for a period of more than one year
between the private company and any of its directors and, if the offeror is abody corporate,

between the offeror and any of its directors.

47. Any report, letter, valuation or other document any part of which is exhibited or
referred to in the information required to be made available by Part | and this Part of this
Schedule.

48. |If the offer document contains any statement purporting to have been made by

an expert, that expert’ s written consent to the inclusion of that statement.

49. All material contracts (if any) of the private company and of the offeror (not,
in either case, being contracts which were entered into in the ordinary course of business)
which were entered into during the period of two years immediately preceding the date on
which the invitation or inducement in question was first communicated to recipients of the

offer.
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ANNEX A

FINANCIAL SERVICES AND MARKETS BILL - TEXT OF REVISED DRAFT OF
CLAUSE 19

RESTRICTIONS ON FINANCIAL PROMOTION.

(1) A person ("A™) must nat, in the course of business, communicate an invitation or inducement
to engage in investment activity.

(1A) But subsection (1) does not apply if-
(@) A isan authorised person; or
(b) the content of the communication is gpproved for the purposes of this section by an
authorised person.

(2) Inthe case of acommunication originating outside the United Kingdom, subsection (1)
appliesonly if the communication is capable of having an effect in the United Kingdom.

(2A) The Treasury may by order specify circumstancesin which a person isto be regarded for
the purposes of subsection (1) as-
(@) acting in the course of business;
(b) not acting in the course of business.

(3) The Treasury may by order Specify circumstances (which may include compliance with rules
made under section 116) in which subsection (1) does not apply.

(4) "Engaging in investment activity" means-
(a) entering or offering to enter into an agreement the making or performance of which
by either party constitutes a controlled activity; or
(b) exercisgng any rights conferred by an investment to acquire, dispose of, underwrite
or convert an investment.

(5) An activity isacontrolled activity if-
(@) itisan activity of aspecified kind or one which fallswithin a specified class of
activity; and
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(b) it relatesto aninvestment of aspecified kind, or to onewhich fallswithin aspecified
class of investment.

(6) Schedule 2 appliesfor the purposes of subsection (5), with referencesto section 20 being
read as references to that subsection.

(7) Nothing in Schedule 2, as applied by subsection (6), limits the powers conferred by
subsection (5).

(7A) "Communicate" includes causing a communication to be made.

(8) "Investment” includes any asset, right or interest.

(9) "Specified" means specified in an order made by the Treasury.
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ANNEX B

RESPONDENTSTO THE MARCH CONSULTATION DOCUMENT ON FINANCIAL
PROMOTION

American Banking & Securities Association of London
Amhurst Brown Colombotti

Association of Private Client Investment Managers and Stockbrokers (APCIMYS)
Arnheim Tite & Lewis

Association of British Insurers (ABI)
Association of Unit Trusts & Investment Funds
AXA Investment Managers

AXA Sun Life Services

Bankers Trust International PLC

Barclays

Beer & Partners

British Venture Capital Association (BVCA)
British Bankers' Association (BBA)

British Property Federation

Building Societies Association

Business Angels International

Charles Schwab

Churchill Insurance

Clifford Chance

Commonwealth Bank of Australia

Credit Industry Fraud Avoidance System
Denton Hall

Ernst & Young
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Eversheds

Faculty & Institute of Actuaries

Family Assurance Friendly Society Group
Fidelity Investments

Freshfields

Fund Managers Association (FMA)

Future Industry Association (FIA)

Halifax plc

Hermes Pensions Management Ltd

HSBC Holdings plc

Independent Television Commission

Invest TV

Investment and Life Assurance Group (ILAG)
Investment Company Institute (ICI)

JP Jenkins Ltd

Kingston Smith

Liverpool Victoria The Friendly Society

Lloyd's

Local Authorities Coordinating Body on Food & Trading Standards (LACOTS)
London Stock Exchange

London Investment Banking Association (LIBA)
Mercury Asset Management

Midland Bank

Morgan Stanley Dean Witter

Murray Beith Murray WS

National Federation of Consumer Groups (NFCG)
NatWest Group

Norwich Union
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Oxford Technology VCT

Personal Investment Authority

Political, Editorial & Regulatory Affairs
Proshare Ltd

Real Time Club

REUTERS Limited

Ruffer Investment Management Limited
Securities Institute

SkandiaLife

SwissLife

The M&G Group

The Association of Friendly Societies (AFS)
The Law Society

The Law Society’s Company Law Committee
The Futures & Options Association

The Institute of Chartered Accountants

The City of London Law Society

The Business Angel Networks Association
The Chartered Insurance I nstitute

The Institute of Chartered Secretaries and Administrators
Warburg Dillon Read

Watson Wyatt Worldwide

Zurich Financial Services

Individuals
Helena Wiesner
lan Dickson

Jenny Goldsmith
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Toby Micklethwait
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ANNEX C

REGULATORY IMPACT ASSESSMENT

1,

This Regulatory Impact Assessment concernsthe draft Financial Promotion (Exemptions)
Order under clause 19 of the Financia Servicesand Markets Bill. The content of promotional
communications by unauthorised personswhich fal within clause 19 of the FSM Bill will have
to be approved by an authorised person unlessthe promotion falswithin arelevant exemption
in the Financia Promotion (Exemptions) Order. Where an unauthorised person makes a
promotional communication falling within clause 19 which does not fall within arelevant
exemption and the content of which has not been approved by an authorised person, the
unauthorised person will be committing acriminal offence and agreementsresulting fromthe

communication may be unenforceable against the customer.

Thisstructureissimilar to the investment advertisement regime of clause 57 of the Financia
Services Act 1986 (“FS Act”).

Purpose and effects of the measure

3.

The Financid Servicesand Markets Bill, which was published in draft for consultation in July
1998, will, when enacted, replace the regulatory arrangements currently contained in the FS
Act, the Banking Act 1987, the Insurance Companies Act 1982, the Building Societies Act
1986 and the Friendly Societies Act 1992. It creastes asingle statutory regulator for the UK
financia servicesindustry, withasingle set of functionsand powers. The Regulatory Impact
Assessment for the Bill was published when the Bill wasintroduced to Parliament earlier this

summer.

Clause 19 of the Bill (as amended in Commons Committee on 22 July 1999) contains a

prohibition on financid promotions by unauthorised persons. Communications by unauthorised
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persons are prohibited where:

S the promotion is madein the course of business (and the Treasury may, by subclause
(2A), by order specify circumstancesin which apersonisto beregarded asacting in
the course of business or not acting in the course of business for this purpose); and

S the communication amounts to an invitation or inducement; and

S theinvitation or inducement to engagein investment activity relatesto acontrolled
activity (and the Treasury intends, by subclause (9), by order to specify controlled
activities for the purpose of this clause); and

S where the communication does not fall within an exemption (andthe Treasury intends,
by subclause (3), by order to specify circumstancesin which the financial promotion
prohibitionwill not apply. Thesecircumstancesmay includecompliancewithfinancid

promotion rules made by the FSA under clause 116).

The draft order contained in this consultation document is the order which the Treasury
proposes in due course, subject to consultation responses, to lay before Parliament under the

powers contained in subclauses (2A), (3) and (9) of clause 19 of the Bill.

Thefinancia promotion provisionswill regulate promotion of financia servicesincluding
insurance, banking (deposit-taking) and investments. Investments which are commonly
promoted by unauthorised persons under the investment advertisement regime of the FSAct
include public offersof securities (other than thoseinvolving aprospectusor listing particulars),
private offers of securities and newspaper box advertisements. Other, lesscommon, Situations
includewhereafirmhasaninvestment advertisement gpproved by another member of itsgroup
(for example, to alow aproduct from an overseas subsidiary to be marketed in the UK), where
an overseas product provider which isnot part of a UK -based group getsits advertisement
approved by aUK authorised person, and where atrade body wishing to promote products

gets advertisements approved by one of its member firms.
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Given that clause 19 and this order largely replace the investment advertisement regime of the
FS Act 1986 and its associated secondary legislation, together with provisions in other
predecessor |egidation on advertisements of, for example, insurance and banking services, this
assessment focuses on the main changes (and the associated costs and benefits) from the

predecessor regimes to the regime which will be introduced by the FSM Bill.

Main changes

10.

There are two notable changes proposed compared with the scope of current legidation. Firs,
the proposed financia promotion regime only applies to communications which may be
cong dered aninvitation or aninducement, whereasthe investment advertisement regime under
theFinancia ServicesAct 1986 appliesto any advertisement including those which may only
indirectly lead persons to enter into an investment agreement although the concept of
“advertisement” doesrequire apromotiona dement. Second, the financid promotion regime
only applies to promotions made in the course of business, whereas the investment
advertisement regime (but not the unsolicited calls regime under clause 56 of the FS Act)
appliesto al advertisements without restriction to advertisements issued in the course of

business.

Theother mgor changeisthat thefinancia promotiond regime potentialy appliestodl methods
and media of communications whether they are“advertisements’ or not. This approach has
been adopted to prevent regulation becoming outdated by increasing use of new media

techniques which might or might not fall within existing definitions of advertisements.
There should beno or minimal additiona costs or benefits associated with theprovisons of the

draft Financial Promotion (Exemptions) Order which specify controlled activities for the
purposes of clause 19 under the power in subclause (9). Theactivitieswhich are controlled for
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11.

12.

13.

the purposesof clause 19 are essentially intended to be broadly the same asthose for which
advertisement regul ationsapply under the FS Act and other predecessor legidationrelatingto

eg. banking and insurance.

In addition, the provisionsin clause 19 which restrict the financial promotion regimeto
promotions in the course of business serve to reduce current regulation and associated
compliance costs on persons who are not acting in the course of business (such as private

individualsadvertisng sharesthey ownto severd friends) without adding additiond burdensto

those persons who are making financial promotions while acting in the course of business.

Themgor changesfrom the current regimethereforeresult from the provisons of the Financia
Promotion (Exemptions) Order which specify circumstancesin which the financial promotion
regimedoesnot apply under the power in subclause (3). Whilemany exemptions (such asthose
frequently used by larger companiesfor listing particulars or progpectuses) to the investment
advertisement regimewill bereplicated in the proposed financial promotion exemptions, itis
proposed that the financial promotion exemptions made in the Financial Promotion
(Exemptions) Order will differ in some instances from the Investment Advertisement
(Exemptions) Orders made under the Financid Services Act 1986, and from similar provisons

relating to advertisements in predecessor legislation.

Themain additiona exemptions proposed inthedraft Financid Promoations (Exemptions) Order

are:
S An exemption for financial promotions not directed at the United Kingdom.
S An exemption for passive communications providers (or “mere conduits®).
S An exemption for generic promotions.

S An exemption for promotions to high net worth or sophisticated individuals.
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14.

15.

Other proposed changeswhich serveto reduce regul ation of promotional materid includethe
proposal to allow promotions directed at a particular audience to be available to awider
audience so long as systems are in place to prevent investors outside the target group from

participating in the financial product or service.

Themainareaswhichit isproposed to regulate under clause 19 of the FSM Bill and which are
not currently regulated under the Financial Services Act relate to:

S certain types of solicited calls which do not benefit from a generalised exemption

S theregulation of financial promotions out of the United Kingdom by unauthorised
persons. (The current position regarding whether investment advertisements by
unauthorised persons out of the United Kingdom are regulated under the Financia
ServicesAct 1986 isopento debate. The FSA doeshowever imposerulesinrelation

to outward investment advertisements issued by authorised persons).

Cost of approving investment promotions

16.

17.

In determining the regulatory impact of these changes, the cost to be considered isthe cost of
obtaining approva by an authorised person of the contents of acommunication. Thefinancid
promotion regime permits promotional communications by unauthorised persons where the

content of the communication has been approved by an authorised person.

Under the investment advertisement regime of the Financia Services Act 1986, it is estimated
that the costs of approval by an authorised person (separately from other legal or financia
advisory work provided by such an authorised person) may beintheregion of 1.5 hours of
timeby an externd lawyer per page of investment advertisement to be approved. At arate of
£120 an hour (and firmsmay charge at higher rates), atwenty page investment advertisement
may therefore cost in theregion of £3-4,000 for approva. Theexact amount will of course
depend on the nature of the material being approved, depending on whether its contentswere
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largely factual or made general statements about, for example, the company issuing the

securities which are more difficult to verify.

18. It isnot expected that the costs of obtaining approval of the contents of afinancial promotion
by an authorised person under the financial promotion regimewill differ from the costs of
obtaining approval of an investment advertisement under the FS Act. Itisthought that the
number of authorised firms, including firms currently authorised by recognised professiona
bodies (RPBs), may decline in response to proposals designed to reduce unnecessary or
precautionary authorisation. However, only asmal proportion of authorised professiond firms
make abusi ness of approving investment advertisementsfor others, and thosefirmsthat wish

to approve funding advertisements will need to retain authorisation in order to do so.

19. However, the circumstanceswhere it will be necessary to obtain the gpprova of an authorised
person will be altered, as mentioned above. In some circumstances, exemptions from the
financial promotion regime may be available which are not currently available under the
investment advertisement regime. On the other hand, the financid promotion regimewill clearly
apply to promotions by unauthorised persons out of the UK.

20.  Thefinancia promotion regimewill aso regulate the promotions of general insurance and
deposit-taking whichwereprevioudy regul ated under advertisement provisionsin legidation
other than the Financid ServicesAct 1986. However, the provisionsin variousinsurance and
banking regulations are effectively being continued by the provisionsinthedraft Financial

Promotion (Exemptions) Order, and should not give rise to any significant additional costs.

Benefits

21.  Theproposed changes outlined in paragraphs 8 to 15 above will be beneficia in variousways.

The exemptions for promotions not directed at the United Kingdom and for passive
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22.

23.

communications providers should assi st the UK regulatory regimein adapting to the growth in
importance of new technologiesincluding (but not limited to) the Internet. Regulatory and other
legal uncertainties about these new technol ogies are one current impediment to consumers and

business in making full use of these new technologies.

The proposed exemption for generic promotionswill provide consi stency with the scope of
regulated activities under the Bill where generic advice, not relating to a particular investment,
falsoutsdethe scope of regulated activitiesunder the Bill. Genericinvestment advertisements

were not exempted under the FS Act investment advertisement regime.

The proposed exemptionsto permit ungpproved financia promotionsto certain categoriesof
privateinvestor should have condderable benefits on the ability of smaler companiesto find the
risk capital they need to grow and expand. 1t has been estimated that the costsof approval of
Investment advertisements may, in some circumstances, be asmuch astwo thirds of the costs

of legal and financial advice associated with offers of securitiesin smaller companies.

Cost for business

24,

25.

Asoutlined above, the most sgnificant proposalswhich increase regul ation compared with the
predecessor legidation relate to the clear inclusion of financia promotions out of the United
Kingdomwithintheambit of clause 19, and dso theinclusion of certain solicited callsand other

solicited real-time interactions.

Thisapproach in relation to “outward” promotions may result in dua regulation of financia
promotions made by unauthorised UK firms across borders, at least in advance of any more
generd moveto “home state’ regulation by, for example, the European Union, with UK firms
needing to meet two sets of regulatory criteriawhich may not be well aligned.
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26.

27.

However the additional costsimposed by thisregime may be aleviated by the FSA’ s power
to make ruleswhich, in full awareness of the dua regulation issue and its associated costs,
adopt a“light touch” gpproach to making rulesin relation to the approva by authorised persons
of outward promotionswhich are compliant with the host country’ sregulations, where these

achieve an adequate level of sophistication.

Asfor theinclusion of certain types of solicited cal within the regulatory net, it isthought that
the provision of asuitably wide range of exemptionsshould ensure that in gppropriate cases,

solicited calls may still be made without requiring the approval of an authorised person.

Total compliance costs

28.

Itisdifficult to estimate the total effect on compliance costs. However, whether compliance
costs areincreased or decreased in total would be determined by whether the additional
compliance cogts associated with regulating solicited cdls or financid promotions out of the UK
is greater or less than the reduced compliance costs associated with no longer regulating
financid promotionswhich arenot madein the course of business, or whichwill fal withinone
of the proposed new exemptionsoutlined abovein paragraphs8to 15. Itissubmitted that the
proposed new exemptions will outweigh the additional costs on outward promotions and

therefore that total compliance costs will be reduced.

Impact on small business

29.

The proposasfor theintroduction of exemptionsfor offering securitiesto high net worth and
sophigticated individuas have been introduced with the particular aim of facilitating fund raising
by small and medium-szed companies, dthough they will of course permit financid promotions
inrelation to awider range of investments to be made without the approval of an authorised

person.
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I dentification of other costs

30.

None.

Summary and Recommendation

31

The scope of regulated investment activitiesis being expanded to include outward financia
promotions by authorised persons, and certain solicited calls, and cut back to permit
unapproved financial promotionsto high net worth and more sophisticated individualsand to
adapt the regulatory regime better to changesin technology. Comments are invited on the

assumptions made and resulting estimates in this draft Regulatory Impact A ssessment.

Page 178



ANNEX D

TABLE OF DESTINATION OF EXEMPTIONSUNDER SECTIONS 56 TO 58 OF THE
FINANCIAL SERVICESACT 1986

N.B. Illustrative only. Process of rationalising and updating means that parallels are not

exact.
Section 58 FS Act Destination in draft Financial Promotion
(Exemptions) Order
s58(1)(a)(i) Article 24
s58(1)(a)(ii) Article 24
s 58(1)(a)(iii) Article 25
s58(1)(a)(iv) Article 24
s58 (1)(b) Article 28
s58(1)(c) Article 27
s 58(1)(d)(i) Article 61
s 58(1)(d)(ii) Article 62
s 58(6) Article 27
1995 Order Destination in draft Financial Promotion
(Exemptions) Order
Article 3 Article 30
Article4 Article 55
Article 5 Article54
Article6 Not carried forward
Article 7 Articles 31 and 48
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Article 8 Article 39

Article9 Article 39

Article 10 Article 39

Article11 Article 58

Article 12 Article 29

Article 13 Article 26

Article 14 Articles 59 and 64

Article 15 Article 18
1995 Order Destination in draft Financial Promotion

(Exemptions) Order

Schedule 1 Schedule 2 (Parts | and 1)

Schedule 2 Schedule 2 (Part 111)

Schedule 3 Schedule 2 (Part 1V)

Schedule 4 Schedule 3, Articles 5 and 55
1996 Order Destination in draft Financial Promotion

(Exemptions) Order

Article 3 Articles 36 and 37

Article4 Articles 51 and 60

Article 5 Articles 34 and 35

Article6 Article 52

Article 7 Article 38

Article8 Article 32

Article9 Article 53

Article 10 Article 20

Article11 Articles 23, 39, 40 and 42
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Article 12 Article 44
Article 13 Article 45
Article 14 Article 33
Article 15 Not carried forward
Article 16 Article 29
Article 17 Article 50
Article 18 Article 47
1996 Order Destination in draft Financial Promotion
(Exemptions) Order
Schedule 1 Schedule 2 (Parts | and I1)
Schedule 2 Schedule 2 (Part 111)
Schedule 3 Schedule 2
Schedule 4 Article 44

CUC Regulations 1991

Destination in draft Financial Promotion

(Exemptions) Order

Articlel Articles 21, 39 and 42
Article 2 Not carried forward
Article3 Article 66

Article4 Article 20

Article5 Not carried forward
Article 6 Not carried forward
Article7 Articles 54 and 65
Article8 Article 45

Article9 Article 52
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Article 10 Article 67
Article11 Not carried forward
Article 12 Not carried forward
Article 13 Article 39
Article 14 Not carried forward
Article 15 Not carried forward
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