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Reed Flsevier, a leading database provider

Reed Elsevier is a world leading Anglo-Dutch publisher and information provider,
operating in the Business to Business, Legal, Science and Medical and Educational
matkets. s principal operations are in Europe and North America and it is jointly
owned by two companics, Reed Elsevier PLC and Reed Elsevier NV, Reed
Elsevier's businesses employ over 36,000 people and its global headquarters are
situated in London. Reed Elsevier's objective is the delivery of highly valued and
demonstrably superior information solutions to professional customers, increasingly

via the intermaet.

Reed Elsevier position

Reed Elsevier welcomes the opporiunity to comment on the DG Internal Market and
Services working paper ("Working Paper™) en Directive 96/%/EC ("Direclive”).
Reed Elsevier is n major producer of databases, is supportive of the Dircclive and
docs not believe it should be repealed, nor the sui generis provisions amended.

Factors affecting investmend

It is self evident that commercial producers of information databases will be reluctant
lo invest significant time and money in compilation and distribution if they do not
expect lo be able to achieve an acceptable relum on capital. Decisions of whether,
and where, to build and market databases, arc based on many faclors. Il is an over
simplification to focus solely on the legal environment as the key determinant factor.
Other key issues will include overall market structure, work[orce skillscis, Nseal uul
economic environment, location of IT and managerial supports and corporale
structures, For this reason we would challenge the assumption in the Working Paper
that because there may be a differential between the US and EU in Gale Direclory of
Database statistics, this calls into question the value of the Dircctive. Correlation is
not the same as causation.

The Divective works - it is fit for purpose

The purpose of the Working Paper is stated (o be to assess whether the original policy
goals have been achieved. Reed Elsevier strongly believes that they have. By giving
producers of databases an additional tool with which to proteet their investment, the
Directive has provided ammunition to deter and prevent parasitic uncompelilive free
riding behaviour. Reed Business Information (RBI) is a major producer of
commercial directories, in data ranging from bank sort codes to who's who in
petrochemicals and plastics. A selection of RBI's European database products I8
altached. (Appendix 1). There hiave been multiple occasions since the enactiment of
the Directive where REI has required other entities to cease and desist from wholesale
copying of entrics in a product by a competitor seeking to cireumvent the signilicant
compilation and verilication costs that are involved in producing a legitimale
directory. To date, citing the Directive to draw the infringement to the atiention of
such would be free riders has had the desired effect of stopping attempled

migapproprialion.



Clarifications do not mean bad Taw

These episodes do not reach the courls or feature in law reports preciscly because the
law has worked as it was intended. Much has been written aboul the cases that have
reached national courls or the ECJ, These broadly involved definitional challenges
and clarifications. 1t is submitted that this is not a sign of weakness of the Direetive,
Rather it is a natural process of clarification of a new concepl. In other arcas of
legislation, such as cmployment, there are dozens of such clarificatory cases. The
Acquired Rights Directive 77187 for example, when it was enacted, similarly
introduced new concepts, These have been gradually clarified and refined both al
Member State and ECJ level. The first few cases in the 1980's did not resull in
widespread calls for the total abandonment of the Directive. Such calls in respect of
the sui generis database right are disproportionate.

Dispelling the myth about "locking up facts"

Detractors of the sui generis right seck to claim that it "locks up data” despite specific
provisions to the contrary in the Dircctive’. This myth needs to be dispelled. Let us
take as an cxample RBI's product, Bankers Almanae, produced from East Grinstead
in the UK. This product (sce example extract at Appendix 1) provides collected
worldwide bank information including contact information, national bank codes and
standard settlement instructions. This information is freely available from every bank.
RBI contact each individual bank branch, ascertain the relevant detailed information
and kecp it continually updated as banks merge, move or otherwise change their
details. Mone of the aw data is "locked up”, every bank will freely share it. Like
mast directories and databases, the aggregator has provided a service of producing a
tool to enhance the user's efficiency and productivity. This will equally apply io a
broad range of information in many other RBI products, such as the Railway
Directory which alphabetically lists 1400 railways worldwide or Ultility Week
handbook which identifies 2000 Utility Regulator contact details or Telemat in ltaly, a
database of public tender information, or Byggfakta in Seandinavian couniries
containing construction information.  All this information is publicly available and
anyone has access lo it for their own use or to draw up their own compilations, They
simply won't be able to sical a datbase and use it to compete against the ariginal
database producer, The publisher has aggregated it in a comprehensive logical, casy
o use formal for customers' commercial convenience. These clforls deserve
protection from misapproprintion as acknowledged in the Recitals to the Directive.”

Dispelling the myth about "damaging Seience”

In tandem with the flawed argument that the sui generis right Jocks up fact, it 1s
claimed by some that protccting databascs is harmful to the scientific endeavour, This
is the converse of the tuth. Elsevier in the Netherlands has, for example, invesied
some €61 m ginee 2003 in its Scopus abstract and citation database. This databasc
permils easy searching of 27 million scientific abstract records complied by Elsevier,

! Reciial 45 “Whereas the vight ... does 0l in any way conslilule on exlension of copyright profecimn

b miere facts or data”
! Recital 39 ~This Directive seeks 10 guard the makers of Databases against misappropriation of the

fiamneial and prrafessional investment made



andl contains 245 million citation references going back to 1996, covering 15,000 peer
reviewed titles. This major lool was developed in conjunction with leading librarians
and is already available campus wide in excess of 1,000 institutes, greatly enhancing
researchers' productivity by enabling them to locale easily and quickly the key
information of interest to them. This new European product, recognised by the UK
higher education Joint Information Systems Committee (JISC) as a major new
resource discovery lool, is just one of many exciting new developments from
European database producers, Striet comparisons of numbers of databases from
Gales' Directory of Databases do not tell the whole story. European investments and
innovation should be celebrated and encouraged.  Concemns about whether
Governments are pulling adequale resources into scientists' research information
needs is a separate debate and should not be confused with providing an appropriate
environment protecting the righis of database producers.

An EU salety nel

[t has been suggested that because the US docs not have sui generis protection, this is
a reason to repeal it in the EU. This is misconceived. Major US database producers
in the US, including Reed Elsevier, have built up leading products such as Lexis
Nexis, despite the absence of database protection, net because of it, United States law
protects databases to a sufficient extent that the industry has not suffered complete
markel failure, but producers consider the protection to be less than optimal and have
supporied efforts (o sirengthen US legal regimes.

US praducers do have cerlain tools at their disposal. Contract - bar none, is the single
most important and effective way (o protect dalabases from misappropriation in the
US. Courts have routinely enforced licensing restriction on information usage. Note
that to protect their investiment US producers are compelled to narrowly limitl usage
by comtractual means. In the BU the statutory exceplions in the Directive give users
greater rights within a balanced framework. Bul contracts are only effective against
people who assent to them. Pirates are usually unrelated third partics. 1T a databasc
prodiicer has no contractual relationship with the database pirate, there is no way in
the US for the database producer Lo bring a case against the database pirate for breach
of conlract, .

In the absence of copyright protection or a contracl, eleclronic database proprictors in
the US have also had recourse to laws that prohibit unauthorized access to compulers
such as the Computer Fraud and Abuse Act (18 ULS.C.1030). Also in some states, a
defendant that uses a computer programme o automatically and repeatedly copy
information may be liable to the site's owner on the theory that it has trespassed.
Diher states permil recovery for misapproprialion.

In the light of the inadequate protection, US database producers have had to rely on
self help mechanisms. These means include encryption, passwords and online only
access lo data, This limits use of casily copyable formats such as print and CD-Rom,
and thereby reduees consumers' choice of medium. However, as stated” by Dr Laura
Tyson, Dean of London Business Schoal, "just as fences or other methods of property

*fyson, Lawra [¥Andrea and Edward F Sheny, Stafutory Prodection for Daviboases, Economic amnd
Prafelie Policy Feaees (19970,

A4



protection in the physical world do not obviate the need for legal protection against
Irespass, the existence of technological and contractual means of protecting
investmenis in the database industry do not obviate the need for statutory protection”.
The EU Directive provides & safety net that US producers do not have,

A highly competifive environment

As has been explained the value of the database to the user resides in the effort of
aggregalion and selection and updating of data, convenicnce, ease of use, and search
engine lunclionality, There are always opporlunities for new entranis as long as
underlying information is available. In most cases a new entrant can get the data from
the same source as (he incumbent operator so there is no public policy need o allow
the new enteamt to free ride on the original finms' investment, Most underlying data is

replicable.

The distinction between creation of material and obtaining of data in the British
Horseracing Board case’ is a fine one and may yet have unintended consequences of
cconomic disincentivisation. But as pointed out by the Commission in the Working
Paper” it will pul to rest any fear of monopely abuse of a dominant position in respect
of single source databases wheve the primary producer of underlying mformation is
the same enlity as the database maker. Thus a previous source of concern aboul a
possible negative effect of the Directive has been removed.

A Ewropean success story

The DG Internal Market Working Paper has requested evidence of the cconomic
impact of sui generis prolection in stimulating the production of European databases.
In practical terms it is impossible to prove a negative, namely, what the position
would have been if there had been no protection.  All that can be done is 1o look al the
twiving Euwropean database scclor and its atendant impact on growth and
employment. Ower the period 2004-2006, Reed Business Information databases in
ltaly, Finland, Sweden, Denmark , Spain, UK and Netherlands have enjoyed growth
in number of records held of up to 30 %, with B2B customer numbers up by some
13%. Revenue growth varied, but in several regions has been in excess of 18%. This
indicates a positive trend. As mentioned above, Elsevier has, during the same period,
created a widely acclaimed information research tool of considerable value to the
rescarch community. [t is not claimed that these products were created purcly
because of the existence of the Directive or that without it they would not have been
considered, but it is the case that the Directive provided Reed Elsevier management
with a safe legal environment when deciding whether to invest in these products. As
noted by 90 % of respondents to the Commission’s online survey this core proteclion
against misappropriation is clearly important to database producers.”

¥ The British Horseracing Board Lamdted and Others v Willinm Wil Coganmsation Lid (C-20302)

* Warking Paper p. 14
" T Suevey of Envopean daenbase imbistry Seplensher 20005,



A Benelil — not a Burdon

The Commission secks to cut down on burdensome regulation on business and it has
been suggested that wilhdrawal of the Directive would achieve this objechive. This
idea is misdirected. Sui Generis is a Right - not a Regulation. It s not an
administrative provision requiring compliance - it is @ benefil, not a burden.  This
cannot be more persuasively evidenced than by fact that the vast majority of those
dircetly affected by it, the industry it targets, wholeheartedly support it.  'Were it
perceived as a regulatory burden that would not be the case. Repealing or amending
the Directive would create major legal uncertainty and cost for a leading European

inclustey,
Conelusion

The Commission should follow option 4 in the Working Paper and mamtain the status
I:lIL'EI-.
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