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EXECUTIVE SUMMARY 

The Third Money Laundering Directive was adopted under the UK’s presidency of the EU. It 
represents Europe’s commitment to fighting the international problems of money laundering and 
terrorist financing by implementing the global standards produced by the Financial Action Task 
Force in 2003. The UK Government has to implement the Directive into UK law by December 
2007.  

This consultation document sets out how the Government proposes implementing the Directive 
in an effective, proportionate, risk-based and engaged manner. It discusses the Government’s 
approach to implementing each of the Directive’s main articles. It states where changes need to 
be made to the Money Laundering Regulations and, where the Government has flexibility over 
implementation, it discusses the options available. Specifically it discusses the following: 

• The scope of sectors subject to the Regulations and new definitions included in the 
Directive; 

• The new customer due diligence requirements in the Directive, including new measures 
for situations of higher and lower risk; 

• The opportunity to rely on a third party for customer due diligence; 

• The new measures on equivalence of third countries; 

• The reporting obligations of the Directive; 

• The record keeping, training and internal procedures requirements of the Directive; 

• The new requirements on the Government and its agencies; 

• The new requirements for all sectors covered by the Regulations to be monitored for 
their compliance and for certain sectors to be subject to a fit and proper test as a 
condition of registration; and 

• Penalties for non-compliance with the Regulations. 

The Government would welcome your answers to the consultation questions outlined in each of 
the chapters and also any further comments you would like to submit on the proposals. The 
Government would also welcome any comments on issues of implementation that might need to 
be addressed to reflect the different legal and regulatory frameworks across England, Wales, 
Scotland and Northern Ireland. Chapter 1 sets out how to reply to this consultation document 
and annex A is a summary of the consultation questions posed. Annex B is a partial regulatory 
impact assessment on the document, which the Government would also welcome your 
comments on, in particular the estimates of the costs and benefits outlined.   
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INTRODUCTION 

1.1 Money laundering makes crime pay and funds further crime. It also plays a role 
in the financing of terrorism. Tackling money laundering means tackling some of the 
most harmful activities that society faces – as well as terrorism this includes drugs, 
people trafficking, prostitution, corruption and fraud.  Effective systems that deter, 
detect and disrupt money laundering and the financing of terrorism are not only 
essential to stopping crime paying and terrorism flourishing but also in ensuring the 
integrity of the financial system. 

1.2 It is essential therefore to have effective global anti-money laundering 
measures. These provide new tools to target criminals. These tools increase the likely 
punishment that these criminals face and the risk they face of being caught. 

1.3 To this end, the Directive on the Prevention of the use of the financial system for 
the purpose of money laundering and terrorist financing (the Third Money Laundering 
Directive or Third Directive or the Directive) was agreed in October 2005 during the 
United Kingdom’s Presidency of the European Union. 

1.4 The Third Money Laundering Directive applies to:  

• Credit institutions; 

• Financial institutions; 

• Auditors, external accountants and tax advisors; 

• Legal professionals; 

• Trust and company service providers; 

• Estate agents; 

• High value goods dealers who trade in cash over 15, 000 Euro or more; 
and 

• Casinos. 

1.5 These sectors are included in the scope of the Third Directive because they are 
most at risk of being used for money laundering or its facilitation. It is estimated that 
these sectors comprise over 250,000 firms.   

1.6 This consultation document sets out how the Government intends to 
implement the Third Directive. The Treasury would be grateful for your responses to 
the questions posed in this document and any general comments you may have on the 
proposals.  
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BACKGROUND AND RATIONALE 

1.7 The Third Money Laundering Directive was proposed in order to update 
European Community legislation in line with the revised Financial Action Task Force 
(FATF) 40 Recommendations. Through implementation of the Third Directive the 
Member States of the European Union will harmonise anti-money laundering and 
counter-terrorist financing standards across Europe, continuing the pan-European 
approach to the fight against the international problem of money laundering and 
terrorist financing. By strengthening their legislation Member States will ensure the 
preventative and enforcement measures are effective in meeting new threats.   

GOALS OF CONSULTATION DOCUMENT 

1.8 This document gives all interested parties the opportunity to engage with the 
Government on how the UK can best implement the Directive to ensure effectiveness in 
deterring, detecting and disrupting money laundering and the financing of terrorism.  

1.9 This consultation document aims to: 

• outline the changes introduced by the Third Money Laundering 
Directive; and 

• consult on options for implementation where the UK has flexibility 
(with associated costs and benefits as outlined in the partial Regulatory 
Impact Assessment). 

1.10 The document is a consultation on policy issues only. It states, however, where 
the Government proposes to transpose the Third Directive’s provisions directly into UK 
law and where, if the UK has the flexibility, the Government proposes to take advantage 
of any derogations in the Directive.  

IMPLEMENTATION TIMELINE 

1.11 Member States have until December 15th 2007 to implement the Directive.  This 
means updating domestic legislation and ensuring that the regulated sector is 
compliant by this date.  

1.12 The next steps after this consultation document closes are: 

• Draft UK Regulations will be published later this year. A further 
consultation document will be issued.  

• The Government aims to have final Regulations laid before Parliament 
by mid 2007, allowing firms a period in which to update their practices 
in line with the new legislation, before the 15th December 2007 
deadline.  
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OUTLINE OF OVERALL APPROACH TO IMPLEMENTATION OF THE 

DIRECTIVE 

1.13 The Government’s approach to implementation will be guided by the principles 
of effectiveness, proportionality and engagement, which underlie the UK’s  anti-money 
laundering and counter-terrorist financing strategy published in October 2004.  

Effectiveness 

1.14 In implementing the Third Directive the Government needs to ensure that  the 
legislative framework; monitoring of compliance; investigative resources and 
enforcement powers; supported by industry guidance and a system of review are  
effective in preventing money laundering and terrorist financing. 

1.15 Implementing the Directive will also ensure that the UK meets the approved 
Financial Action Task Force recommendations, and so is in-line with international 
standards. Money launderers and terrorist financiers will exploit weak jurisdictions and 
vulnerabilities making an international approach  essential to ensure effectiveness.    

1.16 The UK will continue to work with the Commission, all EU Member States and 
in wider international forums such as the FATF and its regional bodies to ensure  the 
aim of a strengthened global fight against money laundering and terrorist financing is 
achieved. It will encourage other Member States to implement the Directive within the 
timeline, so safeguarding pan-European defences and ensuring consistency of 
effectiveness. 

Proportionality 

1.17 The UK’s primary negotiating objective for the Third Money Laundering 
Directive was that its requirements were high level and risk-based. The Government 
supported the move to customer due diligence measures and monitoring of compliance 
being undertaken on a risk sensitive basis.  Similarly, the Government’s aim in 
implementing the Third Money Laundering Directive is that UK legislation should 
remain high level and risk-based.  

1.18 Important to the UK’s implementation is the commitment made at the time of 
the 2005 Budget not to gold plate EC law unless there is an exceptional reason for doing 
so and, where possible, to minimise administrative burdens on business. If the 
Government is considering stricter requirements than the Third Money Laundering 
Directive then this consultation document expressly mentions this.  

1.19 The Government also intends to take advantage of any derogations that the 
Third Money Laundering Directive introduces. Again, if the Government considers that 
an option may not be to take advantage of any derogation then this consultation 
document mentions this.  

1.20 The Government will also ensure that implementation of the Third Directive is 
in line with the Government’s better regulation agenda. Over recent years the 
Government has set down key principles for implementing European Directives and for 
regulation in general. Important to the Government’s implementation are the following 
commitments announced in the 2005 Budget: 
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• Minimising the administrative burdens upon business of 
understanding regulations and complying with them, including the 
costs of paperwork, undergoing inspection and complying with 
enforcement activity; 

• Always exploring options for removing unnecessary and outdated 
regulations as part of the Regulatory Impact Assessment process when 
new regulations are being proposed; and 

• Always responding, in detail and within 90 days, to suggestions made to 
government by businesses and business groups for regulatory 
simplifications. 

1.21 The Partial Regulatory Impact Assessment (RIA) at annex B to this document 
estimates the cost of implementing the Third Directive, and proposes simplification 
measures to counter the increase in costs to the sectors covered by this Directive.  

Engagement 

1.22 This consultation has already been informed by discussions with 
representatives from all of the sectors under the Money Laundering Regulations, other 
Government departments and agencies, regulatory bodies and representatives from law 
enforcement. Firms, individuals and organisations now have the opportunity to 
formally respond to the Government’s implementation proposals. The Government 
also proposes to hold a number of forums to give representatives from all sectors the 
chance to discuss the implementation options in this consultation document.  

1.23 It is vital that the Government receives your comments, concerns and proposals 
for changes so that the UK’s implementation is informed by you. 

The risk-based approach 

1.24 A key principle of the UK’s approach to anti-money laundering measures is the 
risk-based approach.  

1.25 The Government believes that the risk-based approach is preferable to a more 
prescriptive approach in the area of anti-money laundering and terrorist financing 
because: 

• It is more flexible. The risk of money laundering and terrorist financing 
varies across customers, jurisdictions, products and delivery channels, 
and over time.  

•  It is more effective. Firms are better placed than legislators to 
effectively assess and mitigate the particular money laundering and 
terrorist financing risks they face.  

• It is more proportionate. A risk-based approach promotes a common 
sense and intelligent approach to fighting money laundering and 
terrorist financing rather than a tick box approach. It also allows firms 
to minimise the adverse impact of anti-money laundering procedures 
on their legitimate customers, for example at the point of establishing a 
business relationship. 
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• It is more cost-effective. The risk-based approach focuses anti-money 
laundering and counter-terrorist financing resources and efforts on 
those areas where they will have most impact. 

1.26 For a risk-based approach to work three aspects are key: 

• Support for the approach by supervisors. Supervisors need to exercise 
their powers in a way that promotes the risk-based approach. With any 
anti-money laundering regime it is inevitable that some money 
laundering and terrorist finance activity will ‘slip through the net’. 
Supervisors need to recognise this and act accordingly. If a firm 
demonstrates that money laundering or terrorist financing occurred 
despite the existence and operation of robust systems and controls, 
then this should not be a trigger for enforcement action.    

• Information from Government and law enforcement on the risks and 
vulnerabilities. While firms will have the best knowledge of their 
products and customers, they need to be supported in their decision on 
the risk of these by information from Government, international bodies 
like the Financial Action Task Force and law enforcement on money 
laundering and terrorist financing risks and vulnerabilities. Sir Stephen 
Lander’s review of the suspicious activity reporting regime has looked 
into how to improve feedback to firms on the risks and vulnerabilities 
of sectors and customers. This work and the work of Serious Organised 
Crime Agency and law enforcement more generally will be outlined in 
more detail in chapter 9 of this consultation document.  

• Firms to implement the risk-based approach: Firms will need to 
develop appropriate policies and procedures to identify and assess 
their business's money laundering and terrorist financing risk, and use 
intelligence and judgement rather than a tick box approach to 
effectively mitigate those risks. Firms will have to demonstrate to their 
supervisors the appropriateness of their policies and procedures in 
view of their money laundering and terrorist financing risks. 

1.27 The Third Money Laundering Directive and the international FATF standards 
promote the risk-based approach both in the customer due diligence standards and in 
the approach that supervisory authorities take to monitoring firms. The UK 
Government believes that this approach is essential to effective and proportionate 
implementation of the Third Money Laundering Directive.  

Compensatory simplification proposals 

1.28 Following the recommendations of the Better Regulation Task Force's report 
“Regulation - Less is More”1 the Government has adopted a 'one in one out' approach 
to regulation.  One of the components of this process represents a commitment by 
Departments to demonstrate regulatory simplification alongside the introduction of 
new regulations. The regulatory impact assessment at annex B outlines measures that 
the Directive itself introduces and further measures in the field of anti-money 
laundering and counter-terrorist financing in general that the Government believes will 
help reduce burdens on business.  

 
1 http://www.brc.gov.uk/publications/lessismoreentry.asp 
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Devolved Administrations 

1.29 The proposed implementation of the Third Money Laundering Directive may 
need to be modified to reflect differences in legal systems and regulatory frameworks in 
England, Wales, Scotland and Northern Ireland. The Government would welcome any 
observations on this issue in respect of each consultation question in this document.  

LINK BETWEEN THIS CONSULTATION DOCUMENT AND OTHER 

DOCUMENTS 

1.30 The implementation of the Third Directive is part of the UK Government’s 
overall approach to improving the effectiveness of its anti-money laundering and 
counter-terrorist financing measures. A number of other recent and forthcoming 
documents have links to this document.  

The Money Service Business Review 

1.31 The Treasury’s review of money service businesses will be published shortly. It 
considers the effectiveness of the anti-money laundering and counter-terrorist 
financing regime for money service businesses. It will be available on HM Treasury’s 
website.  

The Stephen Lander Review 

1.32 In July 2005 it was announced that the Chancellor and Home Secretary had 
asked Sir Stephen Lander to review the Suspicious Activity Reports (SARs) regime and 
how it will operate under Serious Organised Crime Agency. 

1.33 The review was undertaken through extensive consultation with stakeholders 
over a three-month period, which involved two stages of written consultation and 
contact with approximately 200 individuals from the following areas: 

• Representative organisations and individual firms; 

• Law enforcement agencies and national police forces ; 

• Government departments, including the Devolved Administrations; 
and 

• The National Criminal Intelligence Service. 

1.34 The report , published on the 19th April 2006 sets out commitments as to what 
SOCA will deliver in the future; defines expectations of other participants in the regime 
– reporting sectors and end users; and makes recommendations. The report can be 
found at  http://www.soca.gov.uk/financialIntel/index.html#SARsDownloads.   

The Government would welcome any proposals for further simplification measures that could be 
undertaken to be included in your response to this consultation document. 

The Government would welcome any comments on issues that need to be considered in respect 
of implementation of the Third Money Laundering Directive in devolved administrations. 
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The anti-money laundering and counter-terrorist 
financing strategy 

1.35 In October 2004 the Government published its anti-money laundering strategy 
document. This document can be found at http://www.hm-treasury.gov.uk/ media/ 
D57/97/D579755E-BCDC-D4B3-19632628BD485787.pdf. This strategy will be updated 
and coupled with counter-terrorist finance issues later this year. 

HOW TO RESPOND 

1.36 HM Treasury invites comments on the policy proposals for implementing the 
Third Directive. A specific list of questions is included in subsequent sections and a full 
set of questions is listed in annex A, but respondees are, of course, free to frame their 
responses as they see fit. 

1.37 This consultation document represents part of a wider process of discussion 
and engagement with industry and other stakeholders. In particular, over recent 
months there have been: 

• regular bilateral and sectoral discussions on implementation of the 
Third Money Laundering Directive; 

• regular meetings of specific industry groups on the options for 
supervision ; and 

• regular project meetings between HM Treasury and a public sector 
steering group. 

1.38 These fora and contacts will continue. In addition, the Treasury is happy to try 
and accommodate requests to explain its proposals, or to listen to specific proposals. 

1.39 The Government welcomes the views of all stakeholders on the issues raised in 
this document.  The consultation period begins with the publication of this document, 
and will run for 12 weeks.  Please ensure that your responses reach us by 20th October 
2006.    

Comments should be sent to: 

MLD3 Consultation 
Financial Crime team,  
Room 4/15 
HM Treasury 
1 Horse Guards Road 
London 
SW1A 2HQ 

E-mail: MLD3consultation@hm-treasury.x.gsi.gov.uk  

1.40 If you have a specific query about this consultation document, please contact: 
Lucy.French@hm-treasury.gsi.gov.uk.  

1.41 This document can also be found on the HM Treasury website: http://www.hm-
treasury.x.gsi.gov.uk.  
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1.42 Hard copies are available on request from: 

MLD3 Consultation 
Financial Crime Team,  
Room 4/15 
HM Treasury 
1 Horse Guards Road 
London 
SW1A 2HQ 

1.43 When responding, please state whether you are responding as an individual or 
representing the views of an organisation.  If responding on behalf of a larger 
organisation, please make it clear who the organisation represents and, where 
applicable, how the view of members were assembled.  

Confidentiality of responses to this consultation 

1.44All written responses will be made public on HM Treasury’s website unless the 
author specifically requests otherwise.  In the case of electronic responses, general 
confidentiality disclaimers that often appear at the bottom of emails will be disregarded 
for the purpose of publishing responses unless an explicit request for confidentiality is 
made in the body of the response.  If you wish, part, but not all, of your response to 
remain confidential, please supply two versions – one for publication on the website 
with the confidential information deleted, and other confidential version for the 
Financial Crime Team only.   

1.45 Even where confidentiality is requested, if a request for disclosure of the 
consultation response is made in accordance with the freedom of information 
legislation, and the response is not covered by one of the exemptions in the legislation, 
the Government may have to disclose the response in whole or in part. 

1.46 Any Freedom of Information Act queries should be directed to: 

Correspondence and Enquiry Unit 
Freedom of Information Section 
HM Treasury 
1 Horse Guards Road 
London 
SW1A 2HQ 

Telephone: +44 (0)20 7270 4558 

Fax: +44 (0) 207 270 4681 

Email: public.enquiries@hm-treusury.x.gsi.gov.uk 
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INTRODUCTION 

2.1 The Third Money Laundering Directive defines the scope of the sectors, which 
fall within its articles. This chapter discusses: 

• the scope of the Third Money Laundering Directive; 

• defining further the scope of sectors covered by the Directive; 

• financial activity on an occasional and limited basis and its 
implications for the scope of the sectors covered by the Regulations; 

• whether there should be any additional changes to the scope of the 
sectors covered by the Regulations; and 

• new definitions under the Third Money Laundering Directive. 

2.2 This chapter covers articles 2, 3 and 4 of the Third Money Laundering Directive 

2.3 Chapter 3 of this document further discusses the definition of beneficial owner 
and chapter 10 the definition of a trust and company service provider.  

SCOPE OF THE THIRD MONEY LAUNDERING DIRECTIVE 

Current system 

2.4 The Second Money Laundering Directive includes the following persons and 
institutions within its scope: 

• Credit institutions; 

• Financial institutions (including money service businesses); 

• Auditors, external accountants and tax advisors; 

• Estate agents; 

• Notaries and other independent legal professionals (when participating 
in certain financial or property transactions); 

• Dealers in high value goods, such as precious stones metals, or works of 
art, auctioneers, whenever payment is made in cash, and in an amount 
of Euro 15, 000 or more; and  

• Casinos. 
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The Third Money Laundering Directive 

2.5 The scope of the Third Money Laundering Directive (as set out in article 2) 
differs from the Second Money Laundering Directive in that : 

• It specifically includes the category of trust and company service 
providers; 

• It covers all dealers trading in goods who trade in cash over 15000 
Euros; and 

• The definition of financial institution includes certain insurance 
intermediaries. 

2.6 The definition of relevant business in the Money Laundering Regulations 2003 
includes all traders in goods who trade in goods over cash for 15,000 Euros,  any 
individual setting up a trust or company by way of businesses and life insurance 
intermediaries. To that extent the UK is complaint with the scope of the Third Directive.  

2.7 The next sections of this chapter outline how the Government can ensure that 
the scope of the sectors covered by the UK Regulations meet the requirements but do 
not over implement the Directive.  

DEFINING THE SCOPE OF THE SECTORS COVERED BY THE DIRECTIVE 

Current situation 

2.8 When implementing the Second Money Laundering Directive the UK took an 
activity approach2, defining the scope of the sector by activity performed rather than by 
reference to the professional sector. The main reason being the wish to avoid a 
distinction being created between those professionals that are members of a 
professional body and those that are carrying out similar services but who are not 
members of a professional body.   

The Third Money Laundering Directive 

2.9 Article 2 of the Third Money Laundering Directive defines relevant business on 
the basis of  categories of persons rather than activities. It is government policy that 
transposition of European directives into UK law should mirror as closely as possible 
the original wording of the directive except where there is a clear reason for not doing 
so. Therefore, the Government is considering defining relevant business not on an 
activity approach but as being the business, professional or commercial activities of the 
categories of persons included within Article 2 of the Third Money Laundering 
Directive. The aim of this approach would be to simplify the Regulations and align them 
more closely to the provisions of the Directive.  

 
2 The reasons for this activity approach are set out in the final regulatory impact assessment for the Money Laundering 
Regulations 2003 http://www.hm-treasury.gov.uk/media/4B7/B5/fullriamlr03_80.pdf 



  SCOPE AND DEF IN IT IONS 2 

 Implementing the Third Money Laundering Directive: A consultation Document 15

 

External accountants and independent legal 
professionals 

2.10 The Directive includes the following persons exercising their professional 
activities: 

1.  auditors, external accountants and tax advisors; 

2. notaries and other independent legal professionals 

2.11 The Directive does not define what external accountants and tax advisors; or 
independent legal professionals mean. These professionals were brought within the 
scope of the money laundering regime by the Second Money Laundering Directive for 
the purpose of extending the obligations to professions which have been shown to be 
vulnerable to money laundering.  

2.12 In line with the definition of designated non-financial business and professions 
in the Glossary to the FATF Forty Recommendations, the Government proposes 
defining the professionals that fall within this sector to include sole practitioners, 
partners, or employed professionals within professional firms  and exclude  "internal" 
professionals that are employees of other types of businesses and professionals working 
for public authorities.  

Financial institutions 

2.13 In line with previous regulations, including the Money Laundering Regulations 
2003 the definition of a credit and financial institution in the Third Directive (article 3 
(1) and (2) (b-e) will be defined in terms of those activities regulated by the FSA for 
money laundering purposes.  

2.14 The Directive’s definition of a financial institution also includes undertakings 
(other than credit institutions) that carry out one or more of the activities listed in 
paragraphs 1 to 12 and 14 of Annex I to the Banking Consolidation Directive (which this 
document will refer to as Annex I Financial Institutions) (article 3.2 (a)).  The financial 
institutions that carry on the activities listed in annex 1 to the banking consolidation 
directive have always formed part of the regulated sector but the listed activities go 
beyond those activities regulated by the FSA. The listed activities are the following 

1. accepting of deposits and other repayable funds 

2. lending 

3. financial leasing 

4. money transmission services 

5. issuing and administering means of payment (e.g. credit cards, travellers’ 
cheques and bankers’ drafts). 

6. guarantees and commitments 

Consultation question: Views are requested on this new approach to the definition of the 
regulated sector 
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7. trading for own account or for account of customers in 

money market instruments (cheques, bills, certificates of deposit, etc) 

foreign exchange 

financial futures and options 

exchange and interest-rate instruments 

transferable securities  

8. participation in securities issues and the provision of services related to such 
issues 

9. advice to undertakings on capital structure, industrial strategy and related 
questions and advice as well as services relating to mergers and the 
purchasing of undertakings 

10. money broking 

11. portfolio management and advice 

12. safekeeping and administration of securities 

13. safe custody services 

2.15 The definition is drafted as broad categories and therefore potentially is very 
wide-reaching. Given this it is important to consider whether further clarification is 
needed over the scope of the institutions that may fall within the definition. The 
Government proposes taking the following actions.  

• Taking advantage of the derogations offered by article 2(2) of the 
Directive that allows persons to be excluded from the scope of the 
Regulations where they only engage in financial activity on an 
occasional or on a very limited basis (see below section) 

• Taking into account the FATF definition of a financial institution, 
which defines a financial institution in terms of one that carries out an 
activity or operation for or on behalf of a customer. This would mean 
that persons who are dealing for their own account and not providing a 
service to a customer would not be regarded as financial institutions for 
that reason alone 

FINANCIAL ACTIVITY ON AN OCCASSIONAL AND LIMITED BASIS 

Current System 

2.16 The Second Money Laundering Directive defines a financial institution as the 
following: 

 

Consultation question: Do you agree with the Government’s approach to seek to clarify who 
falls within the definition by excluding certain categories where there are clear grounds for doing 
so?  Do you have any examples of such persons or undertakings? 
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“an undertaking other than a credit institution whose principal activity is to 
carry out one or more of the operations included in numbers 2 to 12 and 
number 14 of the list set out in Annex I to Directive 2000/12/EC; these include 
the activities of currency exchange offices (bureaux de change) and of money 
transmission/remittance offices” 

The Third Money Laundering Directive 

2.17 Article 2 of the Third Money Laundering Directive removes the reference to 
principal activity. This brings the definition in line with the approach followed by FATF 
that  any undertaking carrying on the specified operations  is considered to be a 
financial institution whether or not it is their principal activity. The UK Money 
Laundering Regulations 2003 did not include the phrase “as a principal activity” in the 
definition of a financial activity and therefore the Government does not anticipate this 
change affecting the scope of the regulated sector for the UK.   

2.18 Article 2.2 of the Third Directive does, however, give Member States a discretion 
to remove legal or natural persons who engage in financial activity on an occasional and 
limited basis from the definition of a financial institution, where there is little risk of 
money laundering or terrorist financing.   

2.19 To take advantage of this derogation, firms must meet the technical criteria for 
financial activity on an occasional and limited basis that is set by the European 
Commission. The full list of technical criteria agreed by the Commission and 
Parliament3 is below. 

 
3 The European Commission and the European Parliament have agreed these implementing measures. This text has not, however, 
been formally adopted and the drafting of the text (but not the substance) may change.  

This following set of criteria is cumulative, i.e the firm must meet all of the conditions.  

(a)         the financial activity is limited in absolute terms; 

(b) the financial activity is limited on a transaction basis;  

(c) the financial activity is not the main activity;  

(d) the financial activity is ancillary and directly related to the main activity; 

(e) with the exception of the activity referred to in point (3)(e) of Article 2(1) of Directive 
2005/60/EC, the main activity is not an activity mentioned in Article 2(1) of that Directive;  

(f) the financial activity is provided to the customers of the main activity only and not 
generally offered to the public. 

For the purposes of point (b) of the first subparagraph, Member States shall apply a maximum 
threshold per customer and single transaction, whether the transaction is carried out in a single 
operation or in several operations which appear to be linked. That threshold shall not exceed 
1000 Euro. 

For the purposes of point (c) of the first subparagraph, Member States shall require that the 
turnover of the financial activity does not exceed 5% of the total turnover of the legal or natural 
person concerned. 
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Options 

2.20 Article 2.2 of the Third Directive therefore offers the opportunity for the UK to 
reduce the scope of the regulated sector by removing persons that perform financial 
activity on an occasional and limited basis, where that activity is low risk of money 
laundering and terrorist financing and which meets the criteria set by the Commission. 

2.21 The Government has weighed up the risks of taking parts of the sectors out of 
the scope of the Regulations on this basis. On balance it seems sensible to try and 
reduce burdens on businesses where it is demonstrated that there is a minimal risk of 
money laundering and terrorist financing by the nature of the activity, as stated in the 
FATF recommendations.  

2.22 The Government proposes to take advantage of this provision in Article 2 (2) and 
to provide that the Regulations will not apply to persons who engage in financial 
activity on an occasional and limited basis.  

2.23 The Government proposes using the thresholds suggested in the criteria. That is 
a maximum threshold per customer and single transaction of 1000 Euro and that the 
turnover of activity does not exceed 5% of the total turnover of the legal or natural 
person.  

ADDITIONAL CHANGES TO THE SCOPE OF THE SECTORS SUBJECT TO THE 

REGULATIONS 

Current System 

2.24 Since the publication of the Money Laundering Regulations 2003 the 
Government has not extended the scope of the sectors under the Regulations  to any 
activity over and above those that are now included in the scope of the Third Money 
Laundering Directive.  

Consultation Question: Do you agree that the UK should implement the Article 2.2 of the 
Third Directive and exclude  financial activity that is on an occasional and limited basis and 
represents a low risk of money laundering and terrorist financing? 

If you think that the Government should, what are the benefits of doing so, and if you think that 
the Government should not, what are the concerns with doing so? 

Consultation question: Do you agree with the thresholds the Government proposes using for 
criteria b and c 

Consultation question: Do you have any examples of legal or natural persons that meet the 
Commission’s criteria? For each example please give reasons why this would meet the 
Commission’s criteria.  
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The Third Money Laundering Directive 

2.25 Article 4 of the Directive requires Member States to ensure that the provisions of 
the Directive are extended in whole or part to professions and to categories of 
undertakings, which engage in activities, which are particularly likely to be used for 
money laundering or terrorist financing purposes.   

2.26 The only sector that the Government has received representations on is the 
letting agents sector. This sector is not included in the scope of the Directive or the 
international recommendations.  The Government has considered this issue carefully 
and the Government proposes not to extend the Regulations to letting agents at this 
stage but to work with international partners on the evidence of vulnerabilities to the 
sector.  

NEW DEFINITIONS UNDER THE THIRD MONEY LAUNDERING DIRECTIVE 

 
2.27 The Third Money Laundering Directive largely replicates the definitions 
included in the Second Directive4 but introduces new definitions of a politically 
exposed person; a business relationship; a beneficial owner; a trust or company service 
provider and a shell bank. 

2.28 The Commission has the power to clarify the technical aspects of these 
definitions as well as aspects of the definition of a financial institution. The Commission 
has begun the process of adopting these implementing measures by setting out draft 
technical criteria for the definition of a Politically Exposed Person. Although the 
Government cannot be certain at this stage it seems unlikely that the Commission will 
consider any other definitions as part of its implementing measures.  

Politically Exposed Persons 

2.29 The Third Money Laundering Directive includes the following definition of  a 
politically exposed person  

"politically exposed persons" means natural persons who are or have been 
entrusted with prominent public functions and immediate family members, or 
persons known to be close associates, of such persons; 

 
2.30 In addition the Commission has clarified further the definition through its 
comitology procedure. The technical criteria for the definition of politically exposed 
persons is below:  

 
4 Except for the definition of financial activity where there is a change  (see chapter 2 for details of this change) 

The Government does not see any overwhelming argument for an extension of the scope of the 
Money Laundering Regulations beyond that listed in the Directive and in the international 
recommendations at this stage. Do you agree? 
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For the purposes of Article 3(8) of Directive 2005/60/EC, “natural persons who are or have been 
entrusted with prominent public functions” shall include: 

(a) heads of State, heads of government, ministers and deputy or assistant ministers; 

(b) members of parliaments;  

(c) members of supreme courts, of constitutional courts and of other high-level judicial 
bodies whose decisions are not generally subject to further appeal, except in exceptional 
circumstances; 

(d) members of courts of auditors and of the boards of central banks;  

(e) ambassadors, chargés d'affaires and high-ranking officers in the armed forces;  

(f) members of the administrative, management or supervisory bodies of State-owned 
enterprises;  

None of the categories set out in points (a) to (f) of the first subparagraph shall be understood as 
covering middle ranking or more junior officials. 

The categories set out in points (a) to (e) of the first subparagraph shall, where applicable, include 
positions at the European and international level. 

For the purposes of Article 3(8) of Directive 2005/60/EC, “immediate family members” of the 
persons referred to in paragraph 1 of this Article shall include: 

(a) the spouse; 

(b) any partner considered by national law as equivalent to the spouse; 

(c) the children and their spouses or partners; 

(d) the parents; 

For the purposes of Article 3(8) of Directive 2005/60/EC, “persons known to be close associates” 
of the persons referred to in paragraph 1 of this Article shall include: 

(a) any natural person who is known to have joint beneficial ownership of legal entities and 
legal arrangements, or any other close business relations, with a person referred to in paragraph 
1; 

(b)       any legal entity or legal arrangement whose beneficial owner is the person referred to in 
point (a) alone and which is known to have been set up for the benefit of the person referred to 
in paragraph 1.  

Without prejudice to the application, on a risk-sensitive basis, of enhanced customer due diligence 
measures, where a person has ceased to be entrusted with prominent public functions within the 
meaning of paragraph 1 of this Article for a period of at least one year, institutions and persons 
referred to in Article 2(1) of Directive 2005/60/EC shall not be obliged to consider such a person 
as politically exposed.  
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2.31 The Government will insert the definition of PEPs and the implementing 
measures above into the Regulations. 

Business Relationship 

2.32 Third Money Laundering Directive includes the following definition of a 
business relationship 

“business relationship” means a business, professional or commercial 
relationship which is connected with the professional activities of the 
institutions and persons covered by this Directive and which is expected, at the 
time when the contact is established, to have an element of duration; 

  
2.33 This is different to the definition that is contained in the current Money 
Laundering Regulations but the Government believes there is no significant difference 
of intention or effect.  

2.34 The updated Money Laundering Regulations will use the definition used in the 
Third Money Laundering Directive.  

All other definitions used in the Directive 

2.35 Apart from the proposals put forward in this chapter, the Government will 
transpose all other definitions in the Third Directive into our UK Regulations 
unchanged.  
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INTRODUCTION 

3.1 Customer due diligence (or KYC - know your customer5) measures are one of the 
main strands of an effective anti-money laundering and counter-terrorist financing 
system. KYC is also good business sense as it allows firms to tailor their products and 
services to the needs of their customers, and in some cases to prevent fraud.  

3.2 The Third Directive repeats the main customer due diligence requirements of 
the first and second Directives, but  adds more detail to the requirements by, for 
example, including a specific requirement to identify the beneficial owner if one exists 
and includes ongoing monitoring requirements. The Directive, very importantly, allows 
KYC  to be done on a risk sensitive basis.  It also introduces situations when it would be 
reasonable to apply simplified due diligence or where enhanced customer due diligence 
(see Chapter 4) measures are necessary.   

3.3 This chapter outlines 

• What the customer due diligence requirements are 

• When they apply 

• The introduction of a risk-based approach to KYC in regulation 

• The new requirements in relation to identifying and verifying the 
beneficial owner of legal entities and legal persons 

• Timing and non compliance with the customer due diligence 
requirements 

• Prohibitions on customers and transactions 

• The timing of customer due diligence for casinos 

3.4 This chapter covers articles 6-10 of the Third Money Laundering Directive 

WHAT THE CUSTOMER DUE DILIGENCE REQUIREMENTS ARE 

Current System 

3.5 The Money Laundering Regulations 2003 require that a person or firm must 
maintain identification procedures which ensure that either a customer produces 
satisfactory evidence of his identity, or that the person or firm takes those measures 
specified in the identification procedures in order to produce satisfactory evidence of a 
customer's identity. This needs to be done as soon as reasonably practicable after 
contact is first made. 

 
5 The Joint Money Laundering Steering Group (JMLSG) guidance defines customer due diligence requirements as the identification 
and verification, as well as additional information collected in respect of a customer (KYC) other than monitoring.  The Third 
Directive, however, defines identification, verification additional questions to ask the customer and ongoing monitoring as 
customer due diligence measures. Therefore in this document “customer due diligence measures” and “know your customer” are 
used to mean what is outlined in para 3.7 

3 CUSTOMER DUE DILIGENCE  
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3.6 The current Regulations also require that where someone acts or appears to act 
for another person reasonable measures must be taken for the purpose of establishing 
the identity of that person. 

The Third Money Laundering Directive 

3.7 The Directive outlines four parts of customer due diligence including a new 
explicit requirement for ongoing monitoring. It is also more precise over the obligation 
to identify and verify the identity of any beneficial owner. Specifically the requirements 
are: 

• Identifying the customer and verifying the customer on the basis of 
documents, data or information obtained from a reliable and 
independent source; 

• Identifying, where applicable, the beneficial owner and taking risk-
based and adequate measures to verify his identity so that the firm is 
satisfied that it knows who the beneficial owner is; 

• Obtaining information on the purpose and intended nature of the 
business relationship; and 

• Conducting ongoing monitoring, on a risk sensitive basis, of the 
business relationship. 

3.8 The Government will transpose these customer due diligence requirements 
directly into UK Regulations.  

WHEN DO CUSTOMER DUE DILIGENCE REQUIREMENTS APPLY? 

Current system 

3.9 The Money Laundering Regulations 2003 require customer due diligence to take 
place:   

• when establishing a business relationship; 

•  when carrying out one off or seemingly linked transactions amounting 
to Eur15000 or more;  

• or where there is a suspicion of money laundering or terrorist 
financing.   

3.10 The Regulations do not contain provisions regarding customer due diligence 
requirements for existing customers although firms may need to generally consider 
whether such a practice is required in order to mitigate their risks effectively. In the 
financial services sector, for example, the FSA expects firms proactively to manage the 
risks associated with any customers whose identities have not been verified to current 
standards. They expect firms to act in a discriminating and risk-based way to confirm 
the identities of existing customers, focussing particularly on the higher risk customers. 
This policy is reflected in the JMLSG Guidance. 
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The Third Money Laundering Directive 

3.11 Article 7 of the Third Directive outlines that the customer due diligence 
requirements apply in the following situations: 

• When establishing a business relationship 

• When carrying out one off transactions amounting to Euro 15000 or 
more, whether the transaction is carried out in a single operation or in 
several operations which appear to be linked 

• When there is a suspicion of money laundering or terrorist financing, 
regardless of any derogation, exemption or threshold 

• When there are doubts about the veracity or adequacy of previously 
obtained customer identification data 

3.12 The Directive also requires firms to apply the customer due diligence 
requirements to existing customers at appropriate times on a risk sensitive basis (article 
9.6).  

Policy Options 

3.13 Changes in the Regulations to reflect these requirements may require firms to 
gather more information on their existing customers than they currently hold although 
it is not the intention that firms will be expected to retrospectively identify all existing 
customers. The appropriate time for performing such checks will be left to the regulated 
sector to determine. It may arise when new information or behaviour leads to doubts 
over previously obtained identification information. This will also apply if there was an 
existing business relationship with the customer as at 1 April 1994 for financial and 
credit institutions (or 1 April 2004 for sectors more recently added to the regulated 
sector) and no identification has ever been carried out on that customer. Industry 
guidance or relevant supervisors would be an appropriate place for firms to seek 
detailed advice on when the right time to gather such information might be.   

3.14 These requirements will be directly transposed into Regulations without 
substantive changes or additions. 

INCLUSION IN LEGISLATION OF A RISK-BASED APPROACH 

Current System 

3.15 A risk-based approach is a key part of the UK’s money laundering regime; most 
recently reflected in the revision of the JMLSG guidance. That the know your customer 
requirements should be undertaken on a risk sensitive basis is not, however,  explicitly 
specified in the UK’s current Money Laundering Regulations (although they are 
deliberately high level to allow a risk-based approach).  

The Third Money Laundering Directive 

3.16 Article 8.2 of the Third Money Laundering Directive allows firms to determine 
the extent of customer due diligence requirements on a risk sensitive basis, depending 
on the type of customer, business relationship, product or transaction. Firms must 
however be able to demonstrate to the supervising authorities that the extent of the 
measures is appropriate to the risks of money laundering and terrorist financing.  
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3.17 The Government proposes including a risk-based approach as part of the 
general approach to domestic implementation and specifically including this article in 
the Regulations. More details on what is needed for implementation of a risk-based 
approach is outlined in chapter 1 of this consultation document.  

IDENTIFYING AND VERIFYING THE BENEFICIAL OWNER 

Current System 

3.18 The 2003 Regulations already provide that where a customer acts (or appears to 
act) for another person then reasonable measures need to be taken to establish the 
identity of that other person (Regulation 4 (3) (d)).  

The Third Money Laundering Directive 

3.19 The Third Money Laundering Directive takes this further  by requiring that the 
firm or individual identifies, where applicable, the beneficial owner and takes risk-
based and adequate measures to verify his identity so that the firm is satisfied that it 
knows who the beneficial owner is.  

3.20 The term “beneficial ownership” is defined in Article 3 (6) of the Directive. It 
starts with the FATF definition that a beneficial owner is the person who ultimately has  
ownership and control of the customer or person on whose behalf the activity or 
transaction is being conducted. It then sets out more detail in relation to (a) companies 
and (b) legal entities and arrangements which administer and distribute funds.  

3.21 In relation to a company, ownership and control is defined as a 25% 
shareholding (plus one share) or the persons who otherwise exercises control over the 
management of a legal entity. Ownership in relation to a legal arrangement or entity is 
defined as the person with a 25% beneficial interest or the person who controls 25% of 
the property of the legal arrangement or entity. 

3.22 The Directive sets out two derogations from the requirement to identity the 
beneficial owner. These are: 

• Where your customer is a company which is listed on a regulated 
market that is subject to disclosure requirements consistent with 
Community legislation or subject to equivalent international 
standards, you do not need to identify the beneficial owner ; 

• Where the individuals that benefit from a legal arrangement or entity 
have yet to be determined, it is sufficient to identify the class of persons 
in whose main interest the legal arrangement is set up or operates.  

3.23 The preamble to the Directive also declares that there is no obligation to identify 
all beneficial owners in all commercial products where a situation of trust arises.  
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Policy Options, the requirements for companies and 
legal persons 

3.24 The term “beneficial ownership” is used in relation to companies to describe the 
ability of a person or group of people to control the activities and assets of a company. 
Such control may be exercised by means of a shorter or longer chain of natural or legal 
persons, including actual registered, or legal, shareholders. Shareholders may hold their 
shares directly and be named on the company’s share register or they may hold their 
shares through a nominee.  A nominee is an institution or person under whose name it 
has been agreed that an investment will be held, for example, shares may be held under 
the name of a broker or investment fund so that it is easier to settle transactions.  If this 
is the case, it is the nominee who will be entered onto the share register as the owner 
and be entitled to voting rights etc while the “real” or beneficial owner will receive 
dividends. 

3.25 The RIA on disclosure of beneficial ownership of unlisted companies issued by 
HMT and the DTI in July 2002 acknowledged the difficulty of confirming the beneficial 
ownership of companies. The problem mainly lies with public unlisted and private 
companies which are not subject to arrangements for publicly reporting their interests.  

3.26 The requirements of the Third Directive will be transposed directly into the 
Regulations and will allow  firms and their relevant supervisors to decide what 
measures should be taken for a firm to be satisfied that it knows who the beneficial 
owner is.  

Policy options, the requirements for trust and similar 
legal arrangements 

3.27 Another area of concern that has been expressed in informal consultations is the 
difficulty of complying with the Third Money Laundering Directive’s requirements in 
relation to trusts under UK law.  

3.28 In consultation, the main situations where a trust or a relationship of trust 
exists, which raise concerns in relation to any requirements for customer due diligence 
are:  

• corporate debt issued as international bonds; 

• wills and intestacies;  

• all jointly-owned land and housing; 

• Express trusts; and 

• Discretionary trusts. 

3.29 The main concern in relation to the identification of the beneficial owner 
focused on the bond market. The common law on trusts allows a corporate trustee to 
hold the bond “on trust” for the beneficiaries (i.e. the bondholders). The fear was that 
the imposition of duties on trustees to identify the ultimate beneficial owner is likely to 
discourage issuers from appointing trustees to bond issues which in itself might 
threaten the whole bond market. 

 

 



3  CUSTOMER DUE D IL IGENCE  

 

 28 Implementing the Third Money Laundering Directive: A consultation Document 

3.30 Paragraph 13 of the Preamble to the Third Money Laundering Directive  
declares that there is no obligation to identify beneficial owners in all commercial 
products where a situation of trust arises. This was inserted at the UK Government’s 
request to reflect the concerns in relation to the bond market. The Government 
proposes including a specific exclusion for the bond market  in the Regulations.  

 
3.31 In relation to wills and intestacies, the trust relationship arises on death and is 
recognised as an area of lower risk for money laundering purposes and this will need to 
be reflected in the guidance issued by supervisors or approved industry guidance.  

3.32 Turning to jointly owned land, much of the law concerning claims to a 
beneficial interest in property by way of a trust has been developed in matrimonial 
property disputes. The trust relationship is not created by the parties to a transaction 
but the law imposes a situation of trust for the sake of fairness. In each case the sectors 
covered by the Regulations will need to identify and verify, on a risk sensitive basis,  its 
customer and any possible beneficiaries. 

3.33 Finally, in an express trust  the regulated sector will need to take measures to 
establish and verify the identity of the beneficiaries of any trust. Where it is not possible 
to identify the beneficiaries at the point that customer due diligence needs to be 
undertaken it is sufficient to identify the class of beneficiaries.  

3.34 In relation to discretionary trusts, where the individuals that benefit from the 
entity or arrangement have yet to be determined, it will again be sufficient to identify 
the class of persons in whose main interest the entity or arrangement is set up or 
operates. Under the Directive the regulated sector will need to find out at least who the 
class of beneficiaries are.  

3.35 Preambular paragraph 10 of the Directive declares that what checks should be 
made to establish beneficial ownership is to be left to the regulated sector to decide. 
Article 8(2) makes it clear that in line with the rest of the Directive these customer due 
diligence measures are to be determined on a risk-sensitive basis and will depend on 
the type of customer, business relationship, product or transaction. The Government 
has considered whether the Regulations should specify what checks should be made to 
identify and verify the beneficial owner. It proposes, however, that the Regulations 
should remain high level and such detail be left to guidance from supervisors or 
approved industry guidance.   

3.36 The requirements of the Third Directive will be transposed directly into the 
Regulations and the Government proposes not adding any additional detail, allowing 
firms and their relevant supervisors to decide what measures should be taken for a firm 
to be satisfied that it knows who the beneficial owner is.  

 

 

 

Consultation question: would you be in favour of including a specific exclusion for situations of 
trust that arise in the bond market and if so, how does this exclusion need to be  framed? Are 
there any other commercial products where a situation of trust arises that the Government needs 
to consider? 
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TIMING AND NON-COMPLIANCE 

Current situation, timing of identification and 
verification 

3.37 The Money Laundering Regulations 2003 require customer due diligence 
procedures to be carried out as soon as reasonably practicable after contact is first 
made.  

The Third Money Laundering Directive 

3.38 The Third Money Laundering Directive requires verification of identity of the 
customer and the beneficial owner to take place before the establishment of the 
business relationship or the carrying out of the transaction (article 9.1)  

3.39 There are, however, a number of derogations to this  

• The verification of the customer and beneficial owner can be 
completed during the establishment of a business relationship if this is 
necessary to not interrupt the normal conduct of business and where 
there is little risk of money laundering and terrorist financing occurring 

• For life insurance businesses the verification of the beneficiary can take 
place after the business relationship has been established but before or 
at the time of payout or before or at the time the beneficiary intends to 
exercise rights vetted under the policy 

• Bank accounts can be opened provided that there are adequate 
safeguards in place to ensure that transactions are not carried out by 
the customer, or on its behalf, until full compliance customer due 
diligence requirements are met. 

3.40 The Government will transpose the main requirements of the Directive and 
proposes taking advantage of all three of the derogations into its Regulations.  

Current situation, when the customer due diligence 
requirements cannot be met 

3.41 The Money Laundering Regulations 2003 require that, where satisfactory 
evidence of identity is not obtained, the business relationship or one off transaction 
must not proceed further.  

The Third Money Laundering Directive 

3.42 The Third Money Laundering Directive similarly provides that where a person is 
unable to comply with the customer due diligence requirements the business 
relationship or one off transactions must be terminated and adds that in these 
circumstances a person must consider making a report to the Financial Intelligence 
Unit. The Proceeds of Crime Act 2002 and the Terrorism Act 2000 already include these 
requirements on the reporting of suspicious activity. Therefore no changes to the 
current legislation on this   will need to be made.  
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PROHIBITIONS 

Current situation 

3.43 The Money Laundering Regulations 2003 do not have an explicit prohibition on 
anonymous passbooks nor accounts being held in fictitious names. This is, however, 
the situation in practice as the customer due diligence requirements applying to all 
customers, products and transactions mean that where there is a business relationship 
the financial or credit institution must have identified and verified (and have records of) 
the real account holder’s name. 

The Third Money Laundering Directive 

3.44 The Third Money Laundering Directive now explicitly prohibits credit and 
financial institutions from keeping anonymous accounts or anonymous passbooks. 
From the point that the Regulations enter into force it will be no longer possible for 
credit and financial institutions to have such accounts or passbooks6 . 

3.45 The Government will directly transpose the requirements of the Directive on 
this.   

3.46 An additional prohibition in the Directive is that credit institutions must be 
prohibited from entering into or continuing a correspondent banking relationship with 
a shell bank and credit institutions must take appropriate measures to ensure that they 
do not engage in or continue correspondent banking relationships with a bank that is 
known to permit its accounts to be used by a shell bank.   

3.47 The current Regulations do not have this requirement although the revised 
JMLSG guidance states that correspondents should not maintain relationships with 
shell banks nor any respondent which itself provides banking services to shell banks.  

3.48 The Government will transpose the requirements on correspondent banking 
relationships into our Regulations 

CUSTOMER DUE DILIGENCE REQUIREMENTS FOR CASINOS 

Current situation 

3.49 The current Money Laundering Regulations require that identification must 
take place on entry to a casino.  

The Third Money Laundering Directive 

3.50 The Third Directive, as the Second Directive did, outlines two options for 
implementing the identification requirements for casinos. These are 

• identify customers on entry to the casino; or 

• identify customers in the casino when they reach a defined euro 
threshold of chips exchanged or gambled  

 
6 Low risk products and as e-money products are allowed to be anonymous in that they are listed as examples of simplified due 
diligence in article 11 of the Directive although they should be able to undertake full customer due diligence if there is any 
suspicion. See chapter 4 of this consultation document.  
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3.51 These alternatives were also available in the Second Money Laundering 
Directive. The only change with the Third Directive being that the threshold for 
exchange and gambling has been raised from 1000 Euros to 2000 Euros.  

3.52 The FATF recommendations for customer due diligence requirements for 
casinos does not give an option but states that identification should take place when a 
customer gambles over 3000 Euros.  

Policy options  

3.53 There have been and will be a number of changes to the casino industry since 
the passing of the Gambling Act 2005.  These are:  

• From 2007 there will be 17 new larger casinos licensed including one 
regional casino. The larger casinos will also include other leisure 
activities such as restaurants.  

• Existing casinos, and these new casinos when they open, do not need 
to operate a membership system.  

3.54 As customers will use these casinos not just for gambling but other activities, the 
Government needs to decide whether customer due diligence on entry or when 
gambling over a threshold is the most effective and proportionate preventative strategy 
against money laundering and terrorist financing. 

3.55 The Government would welcome responses from interested parties as to when 
identification and verification should take place.  

 

3.56 The Directive emphasises that its provisions apply to Internet activities. Internet 
casinos are currently not permitted to be established in the UK, but this will change by 
2007 when the Gambling Act is implemented.  As soon as Internet casinos can be based 
in the UK they will fall within the scope of the Money Laundering Regulations.  

 

 
3.57 It should be noted that the rest of the Directive’s provisions as outlined in this 
document also apply to casinos.  

Should the Regulations state that identification should take place  

(a) on entry to the casino 

(b) when the person is gambling over a threshold 

(c ) leave the option open as provided for in the Directive 

Are there any separate regulations or guidance needed for internet casinos? 
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INTRODUCTION 

4.1 As outlined in the preceding chapter, customer due diligence procedures and 
monitoring can be determined on a risk sensitive basis. The FATF recommendations 
and the Directive’s provisions detail certain situations that are known to be high or low 
risk. This chapter outlines these situations  and the proposed Government approach to 
simplified and enhanced due diligence.  

4.2 This chapter covers articles 11-13 and 20 of the Third Money Laundering 
Directive.  

SIMPLIFIED DUE DILIGENCE 

4.3 Both the Directive and the FATF recommendations state that full customer due 
diligence, on a risk sensitive basis, should apply to the majority of situations. This 
means that even low risk customers should receive identification, verification and 
ongoing monitoring but the extent to which this is done may be less than a standard 
level. Both the Directive and the FATF recommendations, however give examples of 
situations that are very low risk where reduced, or simplified due diligence can be 
applied.  

4.4 The objectives of allowing simplified due diligence are to 

• Provide the sectors subject to the Regulations with information on 
examples of customers and products of low enough risk to reduce the 
amount of customer due diligence required; and 

• Give the sectors subject to the Regulations a legal basis for reducing 
their customer due diligence in these situations and therefore reducing 
burdens on those subject to the Regulations.  

The current situation 

4.5 The current Money Laundering Regulations already include a number of 
exemptions from the identification and verification requirements but not from ongoing 
monitoring of the business relationship. These are the following: 

• Where the customer is a credit or financial institution in the UK or an 
equivalent third country 

• For long term insurance with a payable premium of no more than 2500 
euros in one instalment or 1000 Euro in any year 

• When the proceeds of a one off transaction are reinvested on behalf of 
the customer and can only result in a payment to the customer (or 
another reinvestment).  

 

 

 

4 SIMPLIFIED AND ENHANCED DUE 

DILIGENCE 
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The Third Money Laundering Directive 

4.6 Article 11 of the Directive states that for certain situations firms can apply 
simplified due diligence. More precisely, in certain specified situations they need not 
identify and verify the customer’s identity, identify and take risk-based measures to 
verify the beneficial owner, obtain information on the nature and purpose of the 
business relationship or conduct ongoing monitoring. 

4.7 It should be noted, however, that the Directive first requires that  sufficient 
information is gathered to establish if the customer qualifies for an exemption. Further, 
there is no exemption from full customer due diligence taking place when there is a 
suspicion of money laundering or terrorist financing. The implementing measures to 
the Directive have clarified that this means that some form of ongoing monitoring is 
needed so that suspicions can be detected.  

4.8 The Directive allows a person not to comply with the customer due diligence 
measures when the customer is a credit or a financial institution from an EEA state or 
from a third country that imposes equivalent standards to the Directive.  

4.9 The Directive also gives Member States the option of allowing a person not to 
comply with the customer due diligence requirements in the following situations: 

• Where the customer is a listed company trading securities on a 
regulated market in a Member State or situated in a third country with 
disclosure requirements consistent with community legislation 

• Where the customer is a beneficial owner of pooled accounts held by 
notaries and other legal professionals from Member States or from 
third countries with equivalent money laundering standards and the 
information on the beneficial owner is available, on request, to the 
institutions that act as a depository institution for pooled accounts.   

• Where the customer is a domestic public authority 

• Where the product/transaction is life insurance with a annual premium 
below Euro1000 or a single premium below Euro 2500 

• Where the product/transaction is insurance policies for pension 
schemes with no surrender clause and policy cannot be used as 
collateral 

• Where the product is a pension scheme that provides retirement 
benefits with contributions as deductions to wages and the rules do not 
permit the assignment of a member’s interest under the scheme 

• Where the product/transaction is e-money as defined, where (a) if the 
devise cannot be recharged then the maximum amount stored is Euro 
150 and (b) if the devise can be recharged, the maximum limit is Euro 
2500 on the total transacted in a calendar year.  
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Policy options 

4.10 The Directive gives the Government discretion over the inclusion of these 
derogations in law. The Government could omit certain products or customers from 
being subject to simplified due diligence if there were concerns that money launderers 
could abuse them. Or alternatively, the Government could decide that in principle all 
products and customers should have some form of customer due diligence, but on a 
risk-based approach.  

4.11 To help reduce burdens on business the UK currently intends to transpose all 
examples included in the main text of the Directive into its UK legislation. This means 
the examples outlined in para 4.9 will be subject to simplified due diligence  in the 
updated Money Laundering Regulations.  

The Commission’s implementing measures 

4.12 The Commission has the power to set criteria for both (a) customers and (b) 
products and transactions which are sufficiently low risk to allow the limited 
application of ongoing customer due diligence measures.  

4.13.  The following measures have been proposed by the Commission and agreed by 
the European Parliament 

 
 

 
 

Do you agree that a category for simplified due diligence is necessary and useful or would you 
wish all customers and products to undergo some form of customer due diligence but on a risk-
based approach?  

Even if you agree with the category of simplified due diligence are there any of the above 
examples that you think should not be included in the updated Money Laundering Regulations? 

Criteria set (1) 

For the purposes of Article 11(2) of Directive 2005/60/EC, Member States may, subject to 
paragraph 4 of this Article, consider customers who are public authorities or bodies and fulfil all 
the following criteria as customers representing a low risk of money laundering or terrorist 
financing: 

(a) the customer has been entrusted with public functions pursuant to the Treaty on the   
European Union, the treaties on the European Communities or European Community secondary 
legislation;  

(b) the customer’s identity is publicly available, transparent and certain;  

(c) the activities of the customer, as well as its accounting practices, are transparent;  

(d) either the customer is accountable to a European institution or to the authorities of a 
Member State, or otherwise appropriate check and balance procedures exist ensuring control of 
the customer’s activity; 
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Criteria set (2) 

For the purposes of Article 11(2) of Directive 2005/60/EC, Member States may, subject to 
paragraph 4 of this Article, consider customers who are legal entities which do not enjoy the 
quality of public authority or public body but fulfil all the following criteria as customers 
representing a low risk of money laundering or terrorist financing:  

(a) the customer is an entity that undertakes financial activities outside the scope of Article 
2 of Directive 2005/60/EC but to whom national legislation has been extended pursuant to Article 
4 of that Directive;  

(b) the identity of the customer is publicly available, transparent and certain;  

(c) the customer is subject to mandatory licence by national law for the undertaking of 
financial activities and licensing may be refused if competent authorities are not satisfied that the 
persons who effectively direct or will direct the business of such an entity or its beneficial owner 
are fit and proper persons;  

(d) the customer is subject to supervision, within the meaning of Article 37(3) of Directive 
2005/60/EC, by competent authorities as regards compliance with the national legislation pursuant 
to that Directive and, where applicable, additional obligations under national legislation;  

(e) failure by the customer to comply with the obligations under (a) is subject to effective, 
proportionate and dissuasive sanctions including the possibility of appropriate administrative 
measures or the imposition of administrative sanctions. 

The criterion set out in point (a) of the first subparagraph shall only apply to the customer, not to 
its subsidiaries, unless they also fulfil the criteria on their own account. 

For the purposes of point (c) of the first subparagraph the activity conducted by the customer 
shall be supervised by competent authorities. Supervision is to be understood in this context as 
meaning the type of supervisory activity with the highest supervisory powers, including the 
possibility of conducting on-site inspections. Such inspections should include the review of 
policies, procedures, books and records, and should extend to sample testing 
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Criteria set (3) 

For the purposes of Article 11(5) of Directive 2005/60/EC, Member States may, subject to 
paragraph 4 of this Article, allow the institutions and persons covered by that Directive to 
consider products or transactions related to such products which fulfil all the following criteria as 
representing a low risk of money laundering or terrorist financing: 

(a) the product has a written contractual base;  

(b) the transactions concerned are carried out through an account of the customer with a 
credit institution covered by Directive 2005/60/EC or a credit institution situated in a third 
country which imposes requirements equivalent to those laid down in that Directive;  

(c) the product or transaction concerned are not anonymous and their nature is such that it 
allows for the timely application of Article 7(c) of Directive 2005/60/EC; 

(d) there is a predetermined limit of a maximum amount for the product; 

(e) the benefits of the product or transaction concerned cannot be realised for the benefit 
of third parties, except in the case of death, disablement, survival to a predetermined advanced 
age, or similar events;  

(f) in the case of products or transactions concerned allowing for the investment of funds in 
financial assets or claims, including insurance or other kind of contingent claims, the benefits of 
the product or transaction concerned are only realisable in the long term, the product or 
transaction concerned cannot be used as collateral, and no accelerated payments are made, 
surrender clauses used or early termination takes place during the contractual relationship; 

For the purposes of point (d) of the first subparagraph, the thresholds established in point (a) of 
Article 11(5) of Directive 2005/60/EC shall apply in the case of insurance policies or saving 
products of similar nature. Without prejudice to the following subparagraph, in the other cases 
the maximum threshold shall be 15000 euro. Member States may derogate from this threshold in 
the case of products which are related to the financing of physical assets and where the legal and 
beneficial title of the assets is not transferred to the customer until termination of the contractual 
relationship, provided that the threshold established by the Member State for the transactions 
related to this type of product, whether the transaction is carried out in a single operation or in 
several operations which appear to be linked, does not exceed 15 000 euro per year. 

Member States may derogate from the criteria set out in points (e) and (f) of the first 
subparagraph in the case of products whose characteristics are determined by their relevant 
domestic public authorities for purposes of general interest, benefit from specific advantages from 
the State in the form of direct grants or tax rebates, and whose use is subject to control by those 
authorities, provided that the benefits of the product are only realisable in the long term and that 
the threshold established for the purposes of point (d) of the first subparagraph is sufficiently low. 
Where appropriate, this threshold may be set as a maximum annual amount.  

In assessing whether the customers or products and transactions referred to in paragraphs 1, 2 
and 3 represent a low risk of money laundering or terrorist financing, Member States shall pay 
special attention to any activity of these customers or to any type of products or transactions 
which may be regarded as particularly likely, by their nature, to be used or abused for money 
laundering or terrorist financing purposes.  

Member States shall not consider that customers or products and transactions represent a low 
risk of money laundering or terrorist financing if there is information available to suggest that the 
risk of money laundering or terrorist financing may not be low.  
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4.14 The Government proposes to provide in its Regulations that customer due 
diligence measures will not be required in relation to customers or products which 
meet the technical criteria set by the Commission. The first set of criteria is self-
explanatory; the second set does not apply to the UK, as the UK does not include 
financial activities beyond the scope of Directive; the third set of criteria the 
Government would welcome examples of products or transactions that meet the 
criteria. One product that the Government believes may meet such criteria is the child 
trust fund.   

 

ENHANCED DUE DILIGENCE 

4.15 In line with the FATF recommendations, the Third Money Laundering Directive 
requires enhanced due diligence for customers or situations that are by their nature 
higher risk.  The Third Directive gives three examples of situations that should at be 
treated as higher risk.  

4.16 These three situations are: 

• Where the customer is not physically present; 

• For credit and financial institutions, when they have cross-frontier 
correspondent banking relationships with respondent firms from third 
countries; and 

• When performing transactions or business relationships with a 
politically exposed person.  

4.17 For each of these situations the Directive specifies what further due diligence 
measures should take place.  

Non face-to-face transactions 

Current situation 

4.18 The current Regulations require that firms take account of the higher 
vulnerability to money laundering in non face-to-face transactions.  

The Third Money Laundering Directive 

4.19 The Directive requires that for  non face-to-face transactions, firms must take 
specific and adequate measures to compensate for the higher risk, for example by 
applying one or more of the following measures: 

• Ensuring that the customer's identity is established by additional 
documents, data or information; 

What are the examples of customer, products or transactions that you believe meet the 
Commission’s criteria?  
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• supplementary measures to verify or certify the documents supplied, or 
requiring confirmatory certification by a credit or financial institution 
covered by this Directive; or 

• ensuring that the first payment of the operations is carried out through 
an account opened in the customer's name with a credit institution. 

4.20 The UK Government will transpose directly the Directive requirements into UK 
legislation, and proposes keeping the flexibility that firms have in deciding which of the 
above additional measures are appropriate 

Cross-frontier correspondent banking relationships with 
firms from third countries 

Current situation 

4.21 The current UK Regulations do not include any specific reference to cross-
frontier correspondent banking relationships with firms as representing a higher risk. 
This is, however, included as part of the JMLSG guidance. 

The Third Money Laundering Directive 

4.22 For cross frontier correspondent banking relationships the Directive requires 
credit institutions to: 

• gather sufficient information about a respondent institution to 
understand fully the nature of the respondent's business and to 
determine from publicly available information the reputation of the 
institution and the quality of supervision; 

• assess the respondent institution's anti-money laundering and anti-
terrorist financing controls; 

• obtain approval from senior management before establishing new 
correspondent banking relationships;  

• document the respective responsibilities of each institution; and 

• with respect to payable-through accounts, be satisfied that the 
respondent credit institution has verified the identity of, and 
performed ongoing due diligence on, the customers having direct 
access to accounts of the correspondent and that it is able to provide 
relevant customer due diligence data to the correspondent institution, 
upon request. 

4.23 The Government will transpose these requirement into its Regulations. 

Politically Exposed Persons (PEPs) 

Current situation 

4.24 The current UK Money Laundering Regulations do not specify PEPs as examples 
of higher risk customers. This has, however, been explicitly mentioned in industry 
guidance such as the JMLSG guidance.  
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The Third Money Laundering Directive 

4.25 The Third Money Laundering Directive requires that firms conduct enhanced 
due diligence for PEPs in other Member States and in third countries. In particular they 
must: 

• Have appropriate risk-based procedures to determine whether the 
customer is a PEP; 

• Have senior management7 approval for establishing business 
relationships with such customers; 

• Take adequate measures to establish the source of wealth and source of 
fund that are involved in the business relationship or transactions; and 

• Conduct enhanced monitoring of the business relationship.  

4.26 The definition of which customers should be classified as PEPs is included in 
chapter 2.  

4.27 The Directive is clear that enhanced due diligence does not need to be 
performed on domestic PEPs. However, a recital states that complete normal due 
diligence should be performed and the interpretive notes to the FATF recommendation 
state that good practice is for enhanced due diligence to be undertaken on domestic 
PEPs as well. 

Policy Options for PEPs 

4.28 Following informal consultations on the Directive the new requirement for 
enhanced due diligence for PEPs is an area that has caused some confusion and 
concern amongst firms. This consultation therefore sets out in detail the Government’s 
approach to identifying and performing enhanced due diligence for politically exposed 
persons.  

4.29 The UK objectives for identifying and performing enhanced due diligence for 
politically exposed persons are: 

• To help and protect national economies and to prevent the 
misappropriation of UK and International Aid; 

• Identify higher risk individuals that by virtue of their position in public 
life are vulnerable to corruption; 

• Alert firms to an obvious risk factor and specify certain risk mitigation 
measures that should be taken; 

• to protect the integrity of the UK's businesses and retain their 
reputation as an efficient and fair-dealing place to do business, by 
creating a hostile environment for illicit assets; and 

• Through the above, meet the requirements of FATF recommendations 
and the UN Convention Against Corruption. 

 

 
7 The preamble to the Directive explains that senior management approval should not imply obtaining approval from the board of 
directors but from the immediate higher level of the hierarchy of the person seeking such approval 
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4.30 While firms must meet the requirements of the Directive and the Financial 
Action Task Force the Government’s approach to implementing these requirements 
should be to help firms develop the most effective and proportionate system to meet 
those objectives. 

4.31 The definition of PEPs in the Directive is high level. The Commission has  
clarified the definition further as  outlined in chapter 2 of this document. Informal 
consultations have suggested that firms would like as much clarity as possible as to 
what a PEP is and have expressed concern that liability will fall on the firms if a 
supervisor discovers that they have a PEP as a customer who has not been identified as 
a such. It is important, however, to note that the Third Directive introduces the 
requirement to have appropriate risk-based procedures to determine whether the 
customer is a politically exposed persons. The requirement is for appropriate systems 
and controls and that it is acknowledged that a risk-based regime is not a zero-failure 
regime. 

4.32 The UK government believes that firms should have a policy on how to deal with 
PEPs, employing systems appropriate to the perceived risk that the firms have.  For 
firms who, by virtue of their products and services or customer base, face a higher risk 
of PEP exposure, for example some large multinationals with many foreign high net 
wealth clients, or private banks,  'appropriate' may include subscription to a specialist, 
commercially available PEP database.  For the majority of firms, however, adequate 
systems could mean the use of common sense and judgement over the information 
provided to them in the course of normal CDD procedures. Where a situation presents a 
sufficiently high risk to warrant further research, a simple Internet search (such as the 
Foreign and Commonwealth Office country profiles) or the consultation of relevant 
reports and databases might be sufficient in some cases. 

4.33 The new JMLSG guidance is helpful in spreading this message and this will need 
to be replicated in other treasury approved industry guidance. The approach of 
supervisors will also be fundamental in ensuring that implementation of the 
requirement for systems for identification and enhanced due diligence for PEPs is 
proportionate.  

4.34 The Government will transpose directly the requirements of the Directive 
without adding any additional detail in terms of the approach in the Regulations. The 
Government, law enforcement and the supervisors will continue to work with industry 
to ensure that the new provisions in the Directive are implemented in an effective and 
proportionate manner.  

 

Is there any further information from the Government, law enforcement or supervisors that 
could be provided to ensure that firms adopt an effective and proportionate approach to 
identifying politically exposed persons?  
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Timing of enhanced due diligence for PEPs 

4.35 Informal consultation with larger financial services firms has raised the issue of 
whether enhanced due diligence for politically exposed persons needs to take place 
before a customer relationship is established or whether this can be done on a 
systematic basis after the relationship with the customer is established. In some firms 
PEPs are identified by regular database searches on the whole customer base, rather 
than on each new customer. The Third Directive requires that the identity of the 
customer must take place before the establishment of the business relationship except 
where this is necessary not to interrupt the normal conduct of business provided that 
the completion takes place as soon as practicable after the initial contact. 

4.36 Therefore firms will need to establish whether their customer is a foreign PEP in 
the course of their normal KYC procedures (foreign customers residing overseas should 
automatically trigger more detailed KYC procedures). Firms should also be alert to 
possible changes of status of their existing customers. If firms find out that a new or 
existing customer is a PEP, then the full Enhanced Due Diligence must be applied. 

Other situations of enhanced due diligence 

4.37 The Directive requires firms to apply enhanced due diligence to any other 
situation that meet the technical criteria of the implementing measures. The 
Commission are considering whether any technical criteria for identifying additional 
high risk situations. The UK proposes not to add any further examples of high risk into 
its Regulations as this would reduce the flexibility among sectors and firms to build 
tailored risk profiles based on their business and customer base.  

OTHER PROVISIONS IN THE DIRECTIVE THAT RELATE TO HIGHER RISK 

SITUATIONS 

4.38 Two further articles in the Directive have broad requirements relating to 
situations that are higher risk. First, the Directive adds that Member States shall ensure 
that firms and persons covered by this Directive pay special attention to any money 
laundering or terrorist financing threat that may arise from, products or transaction 
that might favour anonymity, and take measures if needed to prevent their use for 
money laundering or terrorist financing purposes (article 13.6).  

4.39 Secondly, article 20 of the Directive requires that Member States require firms 
and persons to pay special attention to any activity that they regard as particularly likely 
to be related to money laundering or terrorist financing and, in particular unusually 
large transactions and all unusual patterns of transactions which have no apparent 
economic or visible lawful purposes.  

4.40 The Government believes that these articles are inherent in the risk-based 
approach and will transpose these requirements into the Regulations.  
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THE CROSS OVER BETWEEN SITUATIONS OF ENHANCED DUE DILIGENCE 

AND SIMPLIFIED DUE DILIGENCE 

4.41 Finally, in informal consultations firms have requested clarification over what 
should happen when a product or customer has elements of both high and low risk.  

4.42 The Directive offers no guidance on this as it treats both enhanced due diligence 
and simplified due diligence as separate, prescriptive situations. 

4.43 The FATF recommendations, however, provides some guidance on this as 
interpretive note 13 states that simplified due diligence measures are not acceptable 
whenever there is suspicion of money laundering or terrorist financing or if specific 
higher risk scenarios apply. Therefore, firms will in this situation be required to carry 
out customer due diligence or enhanced due diligence as the case may be. 

4.44 The Government proposes not adding any specific Regulations on this 
relationship between simplified and enhanced due diligence but would expect firms to 
take account of the FATF recommendation.  
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INTRODUCTION 

5.1 The Third Money Laundering Directive includes specific articles on reliance. 
Reliance is defined as permitting one regulated institution to rely on another (a ‘third 
party’) to undertake the customer identification and verification responsibilities under 
the Directive.  

5.2 Member States have a discretion when implementing the Directive as to 
whether to allow reliance on third parties and it is the Government’s intention to 
exercise this discretion by allowing reliance on specified third parties. The Government 
recognises the potential for cost savings that reliance offers and, in discussions on the 
effectiveness of the current Money Laundering Regulations, firms have requested that 
explicit reliance on third parties be allowed. Such as system is also suggested by the 
Better Regulation Task Force’s report on Regulatory Creep as a way of reducing 
regulatory burdens. 8   

5.3  This chapter covers articles 14-19 of the Third Money Laundering Directive. 

CURRENT SITUATION 

5.4 The current Money Laundering Regulations expressly permit reliance on a third 
party for identification in one limited situation. That is in relation to a one-off 
transaction for a customer who has been introduced by a regulated credit or financial 
institution. The introducer must provide a written assurance that identification and 
verification has been undertaken in relation to that customer and that the relevant 
records have been kept. 

5.5 However, reliance-like arrangements, where third parties undertake 
identification for the purposes of establishing business relationships (as opposed to 
one-off transactions) have existed within some parts of the UK financial services 
industry for many years. These are generally in circumstances where a customer may 
have contact with two or more firms in respect of the same transaction.  Details of the 
situations in which this might happen, the procedures that are undertaken and the legal 
background to this are contained in industry guidance produced by the JMLSG.  

THE THIRD MONEY LAUNDERING DIRECTIVE 

The scope for reliance 

5.6 The Third Directive now widens the scope for reliance in three respects:  

• the Directive provides for reliance arrangements between firms in 
different sectors beyond financial services; 

• Reliance under the Directive now has greater cross border emphasis 
(see paragraph 5.14 and 5.15); and 

 
8 http://www.brc.gov.uk/downloads/pdf/regulatorycreep_response.pdf 
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• under the Directive a firm can rely on an eligible third party to obtain 
information about the purposes and intended nature of the business 
relationship, as well as information that verifies identity. 

5.7 Firms cannot however rely on a third party for the ongoing monitoring of their 
business relationship with a customer. 

5.8 Although firms can rely on a third party the ultimate responsibility for meeting 
the customer due diligence requirements remain with them. In informal consultations a 
number of firms have raised concerns that this negates the possibility for reliance, as 
the incentive flowing from the responsibility is for the principal firm to verify the 
identity of the customer themselves. It is an important point of principle, however, that 
firms that rely on a third party retain ultimate responsibility for the relevant customer 
due diligence requirements, especially as they cannot rely on a third party for ongoing 
monitoring.  This is in line both with current practice as set out in the JMLSG Guidance, 
and with international standards (FATF Recommendation 9).  

5.9 This does not mean, however, that the principal firm has to repeat the relevant 
customer due diligence, only that it must be a conscious decision, based on the firms 
knowledge of the introducer/third party, on whether it chooses to rely on the third party 
as having carried out the customer due diligence.  Firms should manage the risks of 
reliance, as they would other risks. Guidance will be important in this respect, as will 
the support of a regulatory enforcement policy that does not punish those firms that 
have effective systems for assessing whether to rely on another firm, and who act in 
good faith.  

Which sectors can be an introducer/third party under 
the Directive? 

5.10 The Directive allows for anyone within the regulated sector to be relied upon by 
anyone else within the regulated sector to undertake customer due diligence provided 
the person being relied upon meets the following requirements: 

1. they must be subject to mandatory professional registration  recognised by 
law; and 

2. they must undertake customer due diligence and record keeping, in 
accordance with the requirements of the Directive  and be supervised for 
compliance.  

5.11 The Government is satisfied that, in relation to the UK, credit and financial 
institutions currently authorised and supervised by the FSA for anti-money laundering 
compliance, and legal and accountancy professionals that are members of a 
professional body that regulates them, meet these criteria.  

5.12 The Government also considers that casinos and, following implementation of 
the Directive, trust and company service providers (TCSPs) and money service 
businesses (MSBs) are capable of meeting these requirements. 

5.13 The Government does not believe that legal and accountancy professionals that 
are not regulated by a professional body; estate agents; high value dealers or financial 
institutions that are not authorised and supervised by the FSA currently meet the 
criteria. 
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Cross border reliance 

5.14 The Directive’s reliance provisions also apply to other persons and institutions 
covered by the Directive in other EU Member States (as well as the wider European 
Economic Area)  and in  equivalent third countries. The effect of this is that sectors that 
the UK allows to be relied on domestically as third parties for customer due diligence 
can be relied on internationally, provided they meet the criteria for reliance.  

5.15 As set out in paragraphs 5.8 and 5.9, ultimate responsibility for meeting the 
customer due diligence requirements remain with the firms that are relying on a third 
party. UK firms will need to take a decision on whether another firm can be relied on, 
based on information available to them, from government and other sources, on the 
firm and regulatory regime they are subject to. The fact that a firm is overseas and that it 
may be difficult to obtain an indication of their reliability should be a factor in 
determining whether to rely on them or not, in line with a risk-based approach.  

How should the UK implement this? 

5.16 It is important that in implementing the reliance provisions of the Directive, the 
UK does not create any vulnerabilities in the anti-money laundering system. In the UK, 
it is therefore important that sectors that can be relied on are proven to have good anti-
money laundering  standards. To allow sectors to be relied on without sufficient 
evidence of compliance or confidence that the persons running those businesses are fit 
and proper to do so might create a vulnerability in the regime.  

5.17 Firms will need to make considered decisions as to which firms can be relied on 
for the purposes of customer due diligence, within the sectors that legislation allows, in 
the UK and also internationally.  

5.18 Both relevant FSA regulated firms and legal and accountancy professionals that 
are members of a professional body operate in robust regulatory frameworks and have a 
history of good compliance, including being subject to a fit and proper test. The 
Government therefore proposes that firms should be able to rely on these sectors as 
third parties.  

5.19 In relation to the other sectors that the Directive’s conditions allow, each is 
undergoing a change in its regulatory regime. The casino sector is undergoing 
significant change as a result from the introduction of the Gambling Act 2005. The 
Government is also consulting on whether to change the identification requirements for 
casinos, and the Gambling Commission is still drafting rules to support the money 
laundering requirements. For money service businesses (MSBs) and trust and company 
service providers (TCSPs),  the requirement to be run by fit and proper persons is new 
and therefore the effectiveness of the new fit and proper test and evidence of their 
compliance with the customer due diligence requirements will not be available until the 
new supervisory systems have been in place for a reasonable period after the Directive 
has been implemented. 

5.20 Given these changes, law enforcement have expressed concern over extending 
reliance to these sectors until there is evidence that the new regulatory regime for 
casinos and the effectiveness of the new fit and proper test are running effectively, and 
that there is evidence of their compliance with the customer due diligence 
requirements. This evidence will not be available until the new supervisory systems 
have been in place for a reasonable period after the Directive has been implemented.   
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5.21 The Government therefore proposes that UK firms should be able to rely on 
MSBs, Casinos and TCSPs only when the new supervisory systems have been 
established and there is evidence of widespread compliance with the customer due 
diligence requirements of the Directive in the UK.    

5.22 The Government will also consider the approaches to implementation of the 
reliance provisions in other Member States, to ensure that its own approach to reliance 
does not disadvantage UK firms.    

5.23 The Regulations will in the first instance allow credit and financial institutions 
currently authorised and supervised by the FSA, as well as legal and accountancy 
professionals that are members of a professional body, to be relied on as third parties. 

 

Requirement on the third parties/introducers 

5.24 Article 18 of the Directive specifies that the third parties must, on the request of 
the firm that is relying on them as a third party, provide copies of identification and 
verification data and other relevant documentation on the identity of the customer or 
the beneficial owner. Firms would need to consider whether they are meeting their 
ultimate responsibility for customer due diligence should the firm they are relying on be 
unable to respond satisfactorily to the request.   

5.25  The Government will directly transpose this requirement.   

Agency relationships 

5.26 The Third Directive also specifically refers to the situations where an agency 
relationship exists. Article 19 of the Directive allows firms to use agents to perform 
customer due diligence as long as they are regarded as part of the institution. The 
responsibility for customer due diligence measures therefore remains with the firm 
covered by the Directive.  

5.27 These provisions seem to require little if any change to current UK practice 
therefore we propose transposing the article into the updated Regulations.  

Do you agree with the Government’s proposed approach to implementing the reliance provisions 
of the Directive? 
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INTRODUCTION 

6.1 The concept of equivalent countries arises a number of times in the Directive. 
An “equivalent country” is a country with legislation that contains comparable anti-
money laundering provisions to the EU.  The Directive gives the following “privileges” 
to equivalent third countries: 

• Allowing simplified due diligence between firms in the UK and the 
equivalent third countries 

• Allowing reliance on  third parties in equivalent  third countries 

• Allowing in certain circumstances financial institutions, lawyers and 
accountants to inform another firm in the third country in their 
network that a suspicious transaction report has been made 

6.2 This chapter outlines the specific provisions on equivalence in the Directive;  
the powers of the Commission in relation to equivalence and the objectives of an 
equivalence list. It does not provide a full equivalence list as equivalence is also being 
discussed at an EU level and the Government is awaiting the results of that discussion 
before starting to draw up an updated equivalence list.  

6.3 Credit and financial institutions are also required to ensure, under Article 31 
that their branches and subsidiaries apply equivalent customer due diligence and 
record keeping measures. The requirements are discussed in more detail later in this 
chapter. 

6.4 This chapter covers articles 11, 16, 17, 28 and 31 of the Third Money Laundering 
Directive.  

EQUIVALENCE POLICY: THE CURRENT SYSTEM 

6.5 The Money Laundering Regulations 2003 permit the regulated sector not to 
carry out customer due diligence where the applicant for business is regulated by an 
overseas regulatory authority and is based in a country with legislation that contains 
comparable anti-money laundering provisions. 9 At present the only list of countries 
that have equivalence status to the UK is that included in the  Joint Money Laundering 
Steering Group guidance. Most FATF countries, all EU MS, and the UK Crown 
Dependencies are included on the list. 

6.6 The Government also issues advisory notices, against countries with material 
deficiencies in their AML/CTF regimes, based on the FATF Non-Cooperative Countries 
or Territories (NCCTs) list 10 and other FATF concerns. An advisory notice requires that 
businesses and individuals in the UK should exercise caution when entering into 
business relations with such countries. 

 
9 This does not apply to money service operators. 

10 The NCCT list consists of countries that have extremely ineffective AML/CTF legislation and systems, which prevent them 
from adequately cooperating internationally in combating money laundering and terrorist financing. 
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THE THIRD MONEY LAUNDERING DIRECTIVE 

Obligations on member states 

6.7 The specific obligations on Member States regarding equivalence under the 
Directive are as follows: 

• Article 11 allows simplified due diligence to take place with third 
countries which meet the requirements laid down in Articles 11 (1) & 
(2). Article 11(4) places an obligation on Member States to produce a 
list of those countries that they believe meet the 11 (1) & (2) 
requirements; 

• Article 16 sets out when the regulated sector can rely on third parties 
(or introducers) from third countries to carry out customer due 
diligence. Article 16 (2) places an obligation on Member States to 
produce a list of those countries that meet the Article 16 (1) 
requirements; and 

• Article 28(4) allows financial institutions, lawyers and accountants to 
inform another firm in the third country in their network that a 
suspicious transaction report has been made. Again, Article 28 (7) 
places an obligation on Member States to produce a list of those third 
countries that meet the requirements laid down by Article 28. 

6.8 For all of the above situations the UK and the other Member States need to 
inform each other and the Commission when they believe a third country will be 
considered equivalent for the relevant articles of the Directive.  

The Commission’s powers with regard to equivalence 

6.9 Under the Third Directive the European Commission, in consultation with 
Member States, can draw up a list of those countries that should not be considered 
equivalent and therefore not gain the privileges outlined11.  The countries that appear 
on the non-equivalence list cannot appear on any Member State’s equivalence list. 

POLICY DISCUSSION 

Objectives of the process and equivalence lists 

6.10 The process for deciding which third countries are and are not equivalent to the 
relevant standards needs to have clearly defined objectives. The UK believes that the 
objectives should be to: 

• Inform the regulated sectors of Member States on those countries that 
are and are not to be allowed the privileges of the Directive; and 

• Provide an incentive to countries to reach equivalent standards, and 
therefore, be allowed the privileges granted in the Directive.  

6.11 The Government would also suggest that any process for putting together an 
equivalence list would should abide by the following principles: 

 
11 In essence the Commission could veto a third country that a Member State has placed on its equivalence list 



  EQUIVALENCE AND SUBS IDIAR IES  IN  THIRD COUNTR IES  6 

 Implementing the Third Money Laundering Directive: A consultation Document 51

• Not to undermine the FATF processes; 

• Be transparent and defendable; and 

• Not place excess burdens on the regulated sector. 

Listing equivalent countries in the Regulations 

6.12 Given the Commission’s impending work on countries that should be 
considered non –equivalent the Government is not yet  proposing any specific list of 
equivalent countries.  

6.13 In updating the Money Laundering Regulations the Government can either (a) 
leave the obligations at a high-level and allow firms to decide whether a country is 
equivalent (no doubt taking into account any lists produced by the UK) or (b) insert a 
requirement in the Regulations that firms must only treat those countries as equivalent 
that appear on the UK’s lists.  

6.14 The Government would, at this stage, welcome views on whether the 
Regulations should or should not specify that firms should take account of a specific 
equivalence list or lists.  

SUBSIDIARIES IN THIRD COUNTRIES 

Current system 

6.15 The current UK Money Laundering Regulations do not include any 
requirements on financial and credit institutions to have equivalent standards in their 
branches and subsidiaries in third countries. 

6.16 The current JMLSG guidance does state, however, that firms should consider 
putting in a group wide policy and that they may want to ensure that standards are as 
high overseas as they are in the UK.    

The Third Money Laundering Directive 

6.17 Article 31 of the Directive requires credit and financial institutions to apply at 
least equivalent customer due diligence and record keeping measures to this Directive 
to their branches and majority owned subsidiaries in third countries.  

6.18 If the legislation of a third country does not permit application of such 
equivalent measures, credit and financial institutions must do the following: 

• Inform the competent authority of the relevant home Member States 
(article 31.1): and 

Do you believe that the provisions should be kept at a high level allowing someone in the 
regulated sector to make a decision on equivalence taking into account the equivalence lists 
produced by the UK (and any other lists in a cross-border transaction), or that the Regulations 
should require firms to only treat those countries as equivalent that appear on the UK’s lists?  

What types of information would be helpful for industry, in order for them to be confident that 
another jurisdiction could be classified as equivalent? 
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• Take additional measures to effectively handle the risk of money 
laundering or terrorist financing (article 31.3). 

6.19 Member States and the Commission must inform each other of cases where the 
third countries’ legislation does not permit branches and majority owned subsidiaries 
to apply equivalent customer due diligence and record keeping measures and co-
ordinated action can be taken to pursue a solution. 

6.20 The Government will transpose directly the requirements of the Directive into 
the Regulations. The Regulations will allow the regulated sector to decide  what 
additional measures are appropriate to effectively handle the risk where a third 
country’s legislation does not permit equivalent record keeping and customer due 
diligence measures.  
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INTRODUCTION 

7.1 The Third Money Laundering Directive, as the Second did includes articles on 
the reporting obligations for firms. This chapter reminds firms of the current UK 
legislation implementing these measures and consults on two areas where giving full 
effect to the Directive may or may not require an updating of current legislation.  

7.2 This chapter covers articles 24 to 28 

CURRENT SITUATION: PROCEEDS OF CRIME ACT 2002 (PART 7: 
MONEY LAUNDERING AND THE MONEY LAUNDERING REGULATIONS) AND 

THE TERRORISM ACT 2000 

7.3 The Proceeds of Crime Act 2002 updated, expanded and reformed the criminal 
law in the United Kingdom with regard to money laundering.  It also gave effect to parts 
of the Second EU Money Laundering Directive.  

7.4 Part 7 of the Act sets out the three principal money laundering offences:   

• Concealing; 

• Arrangements; and  

• Acquisition, use and possession.  

7.5 Each relates to acts carried out in relation to criminal property.  Property is 
criminal property if it constitutes a person’s benefit from criminal conduct or it 
represents such a benefit (in whole or in part and whether directly or indirectly), and 
the alleged offender knows or suspects that it constitutes or represents such a benefit.  
The offences all apply to one’s own as well as another’s proceeds from crime.   

7.6 In addition to the three principal money laundering offences, there are related 
offences of failing to report where a person has knowledge, suspicion or reasonable 
grounds for knowledge or suspicion that another person is engaged in money 
laundering, where the information came to him in the course of business in the 
regulated sector, and for tipping off a person that a disclosure has been made to the 
Serious Organised Crime Agency. 

7.7 The offences of failure to disclose apply respectively to:   

• persons working in the regulated sector; 

• nominated officers in the regulated sector;  

• and other nominated officers.   

7.8 Persons working in the regulated sector are criminally liable if they fail to report 
where they had knowledge, suspicion or reasonable grounds for knowledge or 
suspicion that another is engaged in money laundering.  All disclosures must be made 
either to an officer nominated by their employer to receive and process such reports or 
to SOCA.   

7 REPORTING OBLIGATIONS 
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7.9 Nominated officers in the regulated sector and other nominated officers must 
pass on the suspicions which are passed to them in their role as nominated officer.  The 
information need only be reported on to SOCA if the nominated officer agrees that 
there are reasonable grounds for suspicion.   These suspicions must be passed directly 
to SOCA.    

7.10 The other sections of Part 7 of the Proceeds of Crime Act deal with the issue of 
consent, and with protected and authorised disclosures.  

7.11 Some miscellaneous amendments to Part 7 of the 2002 Act were made in the 
Serious Organised Crime and Police Act 2005. Details are set out in Home Office 
Circular 33/2005 on the Home Office website. 

7.12 Under section 15 (fund raising) of the Terrorism Act 2000 a person commits an 
offence if he,  

• Invites a person to provide money or other property that it is intended, 
or there is reasonable cause to suspect that it will be used for terrorist 
purposes; 

• Receives money or other property that it is intended, or there is cause 
to suspect that it will be used for terrorist purposes; or  

• Provides money or other property and intends or suspects they will be 
used for terrorist purposes. 

7.13 Under section 16 (use and possession) a person commits an offence is he has 
possession of money or other property and intends or suspects that it will be used for 
terrorist purposes.  

7.14 Under section 17 (funding arrangements) of the Terrorism Act 2000 a person 
commits an offence if he enters into an arrangement which results in money or 
property being made available and if he knows or suspects that it will be used for 
terrorist purposes.  

7.15 Under section 18 (money laundering) a person commits an offence if he enters 
into or becomes concerned in an arrangement that facilitates the retention or control 
by or on behalf of another person of terrorist property; 

• By concealment; 

• By removal from the jurisdiction; 

• By transfer to nominees, or 

• In any other way. 

7.16 It is a defence for a person charged with an offence under section 18 of the 
Terrorism Act 2000 to prove that they did not know and had no reasonable cause to 
suspect that the arrangement related to terrorist property.  
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7.17 Under section 19 (disclosure of information duty) a person commits an offence 
if that person believes or suspects that another person has committed an offence under 
the above sections (15-18) and if they base their belief or suspicion on information 
which comes to his attention in the course of a trade, profession, business or 
employment. If a person commits an offence, the following conditions have to be 
satisfied; 

• If he does not disclose to a constable as soon as is reasonably practical 
his belief or suspicion and the information on which it is based; and  

• If he has taken action or been in possession of a thing and he would 
have committed an offence under the above sections if he had been in 
the United Kingdom at the time when he took the action or was in 
possession of the thing. 

7.18 There are a number of defence clauses. Please note that section 19 does not 
apply to business in the regulated sector and its expression is interpreted in accordance 
with schedule 3A.  

7.19 Section 21A makes provision broadly similar to section 19 in respect of business 
in the regulated sector (within accordance of schedule 3A).  

7.20 The reporting obligations in the Proceeds of Crime Act, as described above, are 
broadly in line with the Third Money Laundering Directive. There are however some 
parts of the relevant articles in the Third Directive that would benefit from consultation.  

THE THIRD MONEY LAUNDERING DIRECTIVE: CONSENT 

Consent 

7.21 The consent regime is set out in sections 335-336 of the 2002 Act. Section 103 of 
the 2005 Act amended the consent regime in the 2002 Act by the insertion of a new 
provision on threshold amounts. These amendments allow deposit taking bodies to 
operate accounts without the consent of SOCA in certain circumstances.    However 
consideration needs to be given as to whether the UK legislation gives full effect to 
Article 24(2) of the Directive. Article 24 states: 

 
“1. Member States shall require the institutions and persons covered by this 
Directive to refrain from carrying out transactions which they know or suspect 
to be related to money laundering or terrorist financing until they have 
completed the necessary action in accordance with Article 22(1)(a). In 
conformity with the legislation of the Member States, instructions may be given 
not to carry out the transaction. 

2. Where such a transaction is suspected of giving rise to money laundering or 
terrorist financing and where to refrain in such manner is impossible or is likely 
to frustrate efforts to pursue the beneficiaries of a suspected money laundering 
or terrorist financing operation, the institutions and persons concerned shall 
inform the FIU immediately afterwards.” 
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7.22 Article 24.2 essentially replicates Article 7 of the 1st Directive as inserted by the 
2nd Directive, apart from the additional reference to “terrorist financing”. Section 
338(3)(b) of the Proceeds of Crime Act already gives effect to Article 24.2. It does so by 
providing a defence against the failure to disclose offence if the disclosure is made as 
soon as possible after the transaction and there was good reason not to make it before. 
The Government are not aware that the regulated sector has found the “good reason” 
defence insufficient. For example, where the regulated sector may have found it 
impossible to refrain from a transaction, this is likely to be a good reason for these 
purposes.     

  

Protection of employees 

7.23 Article 27 of the Third Money Laundering Directive requires Member States to 
take all appropriate measures to protect employees and others who make Suspicious 
Activity Reports (SARs) from being exposed to threats or hostile action.  

7.24 A person making a SAR that another person is engaged in money laundering 
puts himself at risk of reprisals from the suspected person if there is no confidentiality. 
There is therefore a great need to protect the identity of those making SARs in these 
circumstances.  In response to concerns from the regulated sector about the need to 
protect the identity of members of staff who make SARs, and the firms they represent, 
the Home Office issued guidance to the Police in December 2005 on the use of SARs. 
The guidance will also be applied by other criminal justice and law enforcement 
agencies that handle SARs.           

7.25 The aim of the guidance is to minimise the number of occasions where the 
identity of a person, or a firm, making a SAR is revealed in prosecution evidence or 
disclosed to the defence as unused material under the Criminal Procedure and 
Investigations Act 1996.  Law enforcement and prosecutors have been advised to make 
every reasonable effort to avoid using SARs or SARs derived material, whilst complying 
with the law and reserving the right in exceptional circumstances to proceed with a case 
even where such disclosure is necessary.  For example, obtaining production orders 
from disclosing institutions under POCA or the Police and Criminal Evidence Act 
should be the preferred option so that the evidential chain could begin with the 
production order rather than the SAR.     

7.26 Under the guidance SARs must be treated in confidence by law enforcement 
agencies. Failure to observe this general duty could lead ultimately to disciplinary 
sanctions. It has been agreed that the Home Office and SOCA should in due course 
jointly review the impact of this change.  That review should assess whether the circular 
has had the desired effect, or whether further formal measures are required.  However, 
in the Lander Review of the SAR regime it was recommended that the Home Office 
circular should be reinforced through the following new arrangements.  SOCA should: 

Have circumstances arisen where the regulated sector have concluded that refraining from 
carrying out a transaction is “likely to frustrate efforts to pursue the beneficiaries of a suspected 
money laundering or terrorist financing operation?” Is the current law sufficient coverage? Do you 
think that the UK needs to take further action to give effect to Article 24.2? If so, what measures 
should be taken? 
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• establish a means (probably a hot line) for the reporting sectors to raise 
any concerns about the inappropriate use of SARs, and should pursue 
those concerns with the end users involved; 

• issue more detailed guidance to all end users on the appropriate 
handling of the information in SARs, including on sharing with 
international partners and record keeping aspects; and 

• include in a SARs Annual Report an account of the number of breaches 
of SARs confidentiality and of the action taken to prevent repetition.  

7.27 In addition the Government’s view is that the current criminal law provides 
suitable protection in the form of criminal offences of witness interference, harassment 
and perverting the course of  justice.  

Tipping Off 

7.28 Article 28.1 prohibits the   persons covered  by the Directive  from  disclosing  to 
the customer concerned or to other third persons the fact that information about 
known or suspected money laundering has been transmitted  in accordance with 
Articles 22 and 23 or that a money laundering or terrorist financing investigation is 
being or may be carried out.  The only exceptions are disclosure to law 
enforcement agencies and disclosure as between groups12 of institutions or networks13 
in Member States and third countries.  

7.29 The scope of Article 28 is dependant on the scope of Articles 22 and 23. If there is 
no obligation to make a SAR under those Articles, then in the absence of knowledge by 
the professional that an investigation is being or may be carried out, Article 28 can have 
no effect.  

Current situation 

7.30 Section 333 of POCA   criminalises “tipping off” with 3 elements: 

1. knowledge or suspicion that a SAR has been submitted;  

2. the making of a disclosure ,and  

3. the requirement that the disclosure is likely to prejudice any investigation 
that may follow the SAR.  

 

 
12 The term group of institution is precisely defined in article 28.3 of the Directive as the same definition in a group as in article 2 
(12) of the Directive 2002/87/EC of the European Parliament and of the Council of 16 December 2002 on the supplementary 
supervision of credit institutions, insurance undertakings and investment firms in a financial conglomerate. The  

13 The term network is also defined in article 28.4 of the Directive as “the larger structure to which the person belongs and 
which shared common ownership. Management or compliance control.  

Do you think that the UK needs to take further action to ensure effective implementation of 
Article 27?  If you think that the Government should, what action should be taken and what are 
the benefits of doing so.  If you think that the Government should not, what are the concerns 
with doing so? 
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7.31 There are two relevant defences: (i) that the person did not know or suspect that 
the disclosure would be prejudicial or (ii) he is a professional legal advisor and that the 
disclosure took place in connection with the giving of  legal advice or in connection 
with legal proceedings.  

7.32 Given the interdependency between Article 28 and Articles  22-23,  the 
Government’s provisional view is that  no further amendments to the Proceeds of Crime 
Act 2002 and the Terrorism Act 2000 are needed to give effect to Article 28.     

Do you think that Article 28 requires amendment to section 333(3) or section 342(4) of the 
Proceeds of Crime Act 2002  (defences for professional legal advisers for tipping off offences). Do 
you think that the UK needs to take further action to give effect to Article 28.1? If so, what 
measures should be taken? 
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INTRODUCTION 

8.1 The Third Directive’s requirements for record keeping, internal procedures and 
training are in similar terms to the First and Second Directives. This chapter outlines 
those requirements and consults on what the UK’s record keeping requirements policy 
should be.   

8.2 This chapter covers articles 30-32, 34 and 35 of the Third Money Laundering 
Directive.  

RECORD KEEPING 

Current situation 

8.3 The current UK Money Laundering Regulations require the following records to 
be kept for five years from when either the business relationship or the transaction 
ends: 

• A copy of the evidence of identity or information as to where a copy can 
be obtained (or information enabling the evidence of identity to be re-
obtained); and 

• A record containing details of  transactions carried out in the course of 
business with that customer. 

The Third Money Laundering Directive 

8.4 The Third Money Laundering Directive requires the following records are kept 
for five years from when either the business relationship or transaction ends: 

• A copy of the evidence required to satisfy the customer due diligence 
requirements or references of the evidence required; and   

• Evidence and records of transactions carried out as part of the business 
relationship.  

Policy considerations 

8.5 It is government policy that transposition of European directives should mirror 
as closely as possible the requirements of the Directive except where there is a clear 
reason for not doing so.   

8.6 To do this would provide a clear choice for firms who are using documents to 
verify ID over whether to keep copies of those documents or the references of the 
evidence that was required.   

8.7 There is an argument, however, that to aid law enforcement in their 
investigations of money laundering and related criminal enterprises  then a copy rather 
than references of the evidence that was required should be taken where practicable. 
The Regulations could explicitly state that the requirement in such circumstances is in 
the first place to keep copies of evidence (e.g. photocopies) as records and only if this is 
shown to be not practicable, to keep references of evidence instead.   

8 RECORD KEEPING, INTERNAL 

PROCEDURES AND TRAINING 
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8.8 Physical copies of original documents are extremely useful to SOCA and law 
enforcement for investigative purposes. For example: 

• legible copies of passports or photo ID (if taken) are useful if found to 
be fraudulent, to enable comparisons of the picture with suspect. They 
have also been used to prove the existence of the original documents, 
even if it cannot be traced on arrest; 

• fraudulent passports cannot always be traced through the reference 
number alone and it is unlikely to identify nationality or place of birth, 
which are useful tools for the investigator; 

• the investigative delay caused when trying to obtain information from a 
reference number can be prohibitive, depending on where the 
documents originate. Identifying suspects and linking them with other 
intelligence known about the individual can start immediately with a 
copy document; and 

• errors made when recording the reference number, can render material 
useless and seriously affect law enforcements ability to prove a link 
between the suspect and the account. 

8.9 It is, however, potentially a more costly approach and goes further than the 
requirements of the Directive.  

 

 
8.10 Article 32 of the Directive also requires that credit and financial institutions have 
systems in place that enable them to respond fully and rapidly to enquiries from the 
FIU and law enforcement, as to whether they maintain or have maintained during the 
previous five years a business relationship with specified natural or legal persons and 
on the nature of that relationship.  

8.11 This is a new explicit requirement but the Government believes that it is already 
existing good practice for firms to be in a position to comply with this requirement as 
part   of their record keeping.   

8.12 The Government will  transpose these requirements into the Regulations 

INTERNAL PROCEDURES 

Current situation 

8.13 The current Money Laundering Regulations require that firms comply with the 
requirements of customer identification and verification, record-keeping and internal 
reporting procedures and establish ‘such other procedures of internal control and 
communication as may be appropriate for the purposes of forestalling and preventing 
money laundering’.   

The Government would welcome your comments on whether the Regulations should either offer 
an open choice of whether copies or references should be kept as records, or explicitly require 
that when documentation is taken, copies should be kept unless it is not practicable to do so in 
which case the references of the evidence required will be sufficient.  In providing your response 
the Government would welcome any information on the relative costs of the two options.  
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8.14 The Money Laundering Regulations 2003 and the Proceeds of Crime Act 2002 
also set out specific provisions on the appointment of a nominated officer for internal 
reporting purposes.  

The Third Money Laundering Directive 

8.15 In accordance with the terms of Article 34 of the Third Money Laundering 
Directive the regulated sector will be required to establish appropriate policies and 
procedures relating to: customer due diligence; reporting; record keeping; internal 
control; risk assessment; risk management; compliance management and 
communication in order to forestall and prevent operations related to money 
laundering or terrorist financing.   

8.16 The Government will update the Money Laundering Regulations in line with the 
Third Money Laundering Directive. This will include retaining the requirement to 
appoint a nominated officer for the purposes of the Proceeds of Crime Act. 

TRAINING REQUIREMENTS 

Current situation 

8.17   The current Money Laundering Regulations require that firms take appropriate 
measures to make their employees aware of the Regulations and associated legislation, 
including giving training in how to recognise and deal with transactions that may be 
related to money laundering.  

The Third Money Laundering Directive 

8.18 Article 35 of the Directive requires the regulated sector to train their staff on the 
money laundering requirements and to help them recognise operations that may be 
related to money laundering or terrorist financing and what to do in those 
circumstances.   

8.19 The current Regulations on training procedures do not need to materially 
change. 
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INTRODUCTION 

9.1 The Third Money Laundering Directive also places requirements on the 
Government; in particular Member States are required to publishing statistics on 
effectiveness of the regime and providing feedback on suspicious activity reports (SARs) 
to the reporting sectors. The Lander Review, published on the 19th April , includes 
recommendations on how to meet these requirements. This chapter reminds 
consultees of the review’s recommendations.   

9.2 This chapter covers articles 33 and 35 of the Directive. 

MAINTENANCE OF COMPREHENSIVE STATISTICS OF EFFECTIVENESS 

Current situation 

9.3 At present the Serious Organised Crime Agency (SOCA) provides data to the 
regulated sector and law enforcement through the Money Laundering Advisory 
Committee (MLAC) on the numbers of SARs by sector.  It also provides data on the time 
taken for SARs to be recorded on the ELMER database, the time taken to deal with 
consent  and the number and proportion of SARs submitted electronically.  In addition 
SOCA makes available to MLAC and the regulated sector intelligence assessments 
relevant to the sector, with classification appropriate to the reader.  

The Third Money Laundering Directive 

9.4 Article 33 requires Member States to ensure the effectiveness of their systems to 
combat money laundering and terrorist financing by maintaining and publishing 
comprehensive statistics of effectiveness.    

9.5 Following previous reviews of the regime, the Chancellor of the Exchequer and 
the Home Secretary tasked Sir Stephen Lander, at that time chair designate of SOCA, to 
review the SARs regime.   Consultation has taken place over the last six months with 
representatives from across the regulated sectors including individual firms and 
representative bodies; regulators; law enforcement agencies; Government departments; 
and NCIS and included specific questions about performance management, including 
statistics on effectiveness.  

9.6 The Review makes a number of recommendations for improvement in the 
regime.  Part of the plan to implement the report includes a further detailed 
consultation on a performance management framework.   

9.7 The Government believes that the outcome of the further Review consultation 
will satisfy the requirements laid out in Article 33 of the Third Directive. The 
responsibility imposed on SOCA by Article 33 in the Third Directive, is also seen in the 
wider context of providing an effective regime, which includes collaboration with 
industry and law enforcement to improve the quality and relevance of SARs and 
providing more effective feedback mechanisms.  
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FEEDBACK ON SUSPICIOUS ACTIVITY REPORTS  

9.8 Article 35 requires that member states shall ensure that, wherever practicable, 
timely feedback on the effectiveness of and follow up to reports of suspected money 
laundering or terrorist financing is provided.   

9.9 The SARs Review’s extensive consultation with stakeholders included specific 
questions about the type and manner of feedback on money laundering and terrorist 
financing SAR use.    

9.10 SOCA dialogue will encourage collaboration between reporters, SOCA and end 
users to provide a more cohesive, focussed and tangible benefit of the regime.  In 
addition to regular bilateral contact, the mechanisms include: 

• a Published Annual Report to Ministers on the operation of the regime;  

• a committee of SOCA’s Board to take overall responsibility for the 
effective functioning of the SARs regime, comprising members of the 
reporting sectors, the regulators and from end users, as well as FIU 
management;  

• a vetted group of representatives of the reporting sectors, of law 
enforcement and of the key policy departments for open and honest 
discussions; and 

• quarterly seminars provided business sector by business sector, for 
nominated officers and their senior management. 

9.11 Topics of dialogue will include the operational exploitation of SARs; financial 
mechanisms in the context of their use by organised crime groups; SARs received that 
tie in with existing operational interests of other end users; provision of typologies; 
feedback on the quality of SARs submitted; continuation of the terrorist financing 
feedback and dialogue opportunities; and other timely information to assist the 
reporting sectors.  

9.12 To facilitate this dialogue, end users are committed to reporting twice yearly to 
the FIU on their use of SARs and SARs-derived reporting; the outcomes already 
delivered and those anticipated in the months ahead.  This will assist with more timely 
feedback and focussed SAR usage.  

9.13 The Government believes that the outcome of the Review consultation will 
satisfy the requirements laid out in Article 35 of the Third Directive. 
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INTRODUCTION 

10.1 One of the main changes the Directive introduces is the requirement that all 
sectors are effectively monitored for compliance with anti-money laundering controls. 
In addition, the Directive requires that those running casinos, money service businesses 
and trust and company service providers are registered and subject to a fit and proper 
test as a condition of registration. While in the majority of cases the UK already meets 
these requirements there are exceptions.   

10.2 This chapter outlines 

• The current situation 

• The requirements of the Third Money Laundering Directive 

• The objectives of monitoring 

• Policy options 

• What would the model look like? 

• Sector by Sector analysis: Options for who should be the supervisor 

• Fit and proper test for trust and company service providers and money 
service businesses 

10.3 This chapter covers articles 25, 36 and 37 of the Third Money Laundering 
Directive.  

CURRENT SYSTEM 

10.4 The Money Laundering Regulations 2003 require all money service businesses 
and high value dealers to register with HMRC who in turn supervise them for 
compliance with the Regulations. The Regulations (regulation 2(7)) also designate a 
number of supervisory authorities for the purpose of reporting suspicious activity  
found during their monitoring activity. The listed supervisory authorities are the Bank 
of England; the FSA; the Council of Lloyd’s; the Office of Fair Trading; the Occupational 
Pensions Regulatory Authority;  the Designated Professional Bodies under FSMA (being 
the professional bodies for solicitors; accountants and licensed conveyancers) and the 
Gambling Commission.   

THE THIRD MONEY LAUNDERING DIRECTIVE 

10.5 The monitoring requirements of the Third Money Laundering Directive are: 

• All sectors under the Directive to have systems for effectively 
monitoring and ensuring compliance by a competent authority; 

• Accountants, auditors, tax advisors and legal professionals can be 
monitored by a self regulatory organisation; 

• The competent authority must have powers to compel information and 
adequate resources.; 

10 MONITORING AND SUPERVISION 
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• In the case of financial and credit institutions and casinos these powers 
must include the power for onsite inspection; 

• Casinos, money service businesses and trust and company service 
providers must be registered and those that effectively own the firm 
subject to a fit and proper test; and  

• The fit and proper test must ensure at a minimum that these 
businesses are not run for criminal purposes. 

THE OBJECTIVES OF MONITORING 

10.6 Ensuring compliance with the preventative measures of customer due diligence, 
record keeping and the reporting of suspicious transactions is seen as part of the 
effectiveness of the anti-money laundering and counter-terrorist financing regime.  The 
objective of the Directive is to ensure compliance with the prevention and detection 
measures outlined in the Directive and to take action against those that are not 
compliant. This provides incentives to compliance and therefore boosts effectiveness. 

10.7 An additional UK objective is for the monitoring requirements to be met in a 
proportionate manner consistent with the recommendations of the Hampton Review14.  

POLICY OPTIONS: MONITORING POLICY 

 
10.8 In considering how best to implement the requirements of the Third Money 
Laundering Directive it is important to consider what form of monitoring is the most 
effective and proportionate.   

10.9 The intention behind the FATF recommendations and the Directive is that all 
sectors must be monitored for their compliance. Non-compliance with the current UK 
Money Laundering Regulations is already an offence and yet sectors that are not 
monitored such as estate agents have been highlighted by SOCA as sectors that are 
under reporting, relative to their vulnerability of being used as vehicles for money 
laundering. The Government therefore considers it a priority that all parts of the sectors 
subject to the Regulations are monitored to ensure compliance with them.  

10.10 The Government also proposes to continue the self-funded regime of 
monitoring, meaning that competent authorities raise funds for the monitoring regime 
through fees. This will ensure that there are adequate resources for the competent 
authority that takes on monitoring, a further requirements of the Directive. It will also 
be in line with existing monitoring policy for money laundering, for example HMRC 
charge fees for their monitoring of high value dealers and money service businesses. 
Although the Regulations will not specify the level of fees that can be charged they must 
be linked to the cost of supervision.  

 

 

 
14 http://www.hm-treasury.gov.uk./media/A63/EF/bud05hamptonv1.pdf 
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POLICY OPTIONS: WHAT SHOULD THE MODEL FOR MONITORING LOOK 

LIKE? 

10.11 The Third Directive requires the supervisory authority to effectively monitor and 
to take the necessary measures to ensure compliance with the requirements of the 
Directive.  It is Government policy that supervision will not go beyond the objective of 
ensuring compliance with the Directive. The ultimate details of the model of 
supervision will be left to the competent authority to develop. Beyond this, it is helpful, 
however, to consult on the broad parameters of what the Government believes 
monitoring should entail.   

10.12 Guidance on the form that monitoring should take is included in the Hampton 
Review. This made a number of recommendations that were accepted by Government. 
Including that: 

• regulators should take a risk-based approach across all of their 
enforcement activities, so there should be no inspection of businesses 
without a reason; 

• regulators’ resources and inspection activity should consequently be 
strengthened in the areas where the risks are greatest; 

• the penalty regime should be based on managing the risk of re-
offending, and the impact of the offence, but there will be tougher 
penalties for ‘rogue businesses’ that persistently break the rules; and 

• there should be a greater focus upon giving advice and support to 
businesses on how to comply with regulation and regulators should 
provide advice on regulatory compliance to any business that asks for 
it. 

10.13 The Government will seek to ensure that all monitoring activity will be based on 
these principles. For the purposes of implementing the Directive, the Government 
envisages that the model of monitoring will include the right to require annual returns 
and/or statements of compliance; the right to conduct assurance visits on the basis of 
risk and, where appropriate, enforcement action such as issuing of penalties where 
there is non-compliance. In accordance with the requirements of the Directive the 
Government envisages the Regulations placing a duty on the regulated sector to provide 
information to the relevant supervisory authority when requested. The Government will 
discuss with the supervisory authorities what additional monitoring powers they will 
need and continue to work with them to ensure that the model of monitoring is 
proportionate and risk-based.   

10.14 The supervisory authorities will need to take into account the risk of the sectors 
they are monitoring. The NCIS 2004/5-2005/6 risk assessment15 outlines risks and 
vulnerabilities to the sectors where the Government is introducing monitoring regimes.   

 

 

 
15 http://www.ncis.co.uk/ukta/2004/UKTA_2004-05_2005-06.pdf 

Do you agree with the suggested model of supervision/monitoring? 
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SECTOR-BY -SECTOR ANALYSIS: WHO SHOULD SUPERVISE THOSE 

SECTORS NOT PRESENTLY MONITORED FOR MONEY LAUNDERING 

PURPOSES? 

10.15 In considering who should take on the role of monitoring the Government have 
considered a range of options, taking into consideration which bodies have knowledge 
of the sector as well as which have knowledge of monitoring compliance for money 
laundering purposes.   

10.16 The Regulations need to list additional supervisory authorities for the following 
sectors: 

• Annex I Financial institutions; 

• Estate Agents; 

• Independent legal professionals and external accountants, tax advisors 
and auditors; and 

• Trust and Company Service Providers. 

Annex I Financial Institutions  

10.17 The definition of a financial institution in the Directive includes financial 
institutions that carry out any one or more of the activities listed in paragraphs 1 to 12 
and 14 of Annex I to the Banking Consolidation Directive (Annex I Financial 
Institutions). Chapter 2 of this document discusses the Government’s proposed 
approach to this definition.   

10.18 In relation to supervision of these institutions: 

• A fair number of firms undertaking such activities will, in doing so, be 
subject to FSA regulation and will therefore already be supervised for 
money laundering purposes; 

•  Money service businesses are supervised by HMRC; 

• Credit Unions in Northern Ireland are in practice monitored for their 
compliance with the Regulations by the Department of Enterprise, 
Trade and Industry (DETI), but this body is not currently listed in the 
Money Laundering Regulations 2003; and 

• A number of the firms are licensed (but not supervised for money 
laundering purposes) by the OFT for consumer protection purposes. 

10.19 The Government’s proposal is that for those firms that are licensed by the OFT 
(but not also regulated by the FSA or HMRC) the OFT take on the monitoring of these 
organisations with support from Local Authority Trading Standards for compliance with 
the Money Laundering Regulations. The Regulations will give OFT and Local Authority 
Trading Standards the power to raise the appropriate fees to administer such duties. If 
needed, the register of consumer credit firms through the licensing regime can facilitate 
monitoring.   
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10.20 For the remaining firms that are not currently undertaking regulated activities 
but fall within the definition of an Annex I Financial Institution the Government 
proposes that the FSA take on the role of monitoring them for anti-money laundering 
purposes only.   

10.21 The FSA will have the power to raise additional fees to resource their additional 
monitoring duties and the Government proposes that the Money Laundering 
Regulations require these institutions to register with the FSA to allow them to raise 
such fees. 

10.22 HMRC will continue to monitor money service businesses. And the Government 
proposes listing DETI as the monitoring body for credit unions in Northern Ireland.   

10.23 These proposals will have the following benefits: 

• These authorities will already have knowledge of the sectors they are 
monitoring and in many cases visit them for other purposes. This is in 
line with the Hampton Review principles; 

• OFT and Local Authority Trading Standards have the greatest 
knowledge of consumer credit through their role in monitoring the 
sector’s compliance with the requirements of the consumer credit 
legislation,. breaches of the legislation are primarily the concern of the 
OFT. However, much of the information/evidence that the OFT relies 
upon is derived from Local Authority Trading Standards; 

• The FSA has the most knowledge of the other financial activities and in 
some cases will already with have contact with relevant firms as they 
carry on other activities that are authorised and regulated by the FSA.  

 

Estate Agents 

10.24 Estate Agents are not currently monitored for their compliance with the Money 
Laundering Regulations. The Government therefore need to find a competent authority 
to take on this role. The role of the supervisory body will be to ensure that estate agents 
comply with the provisions of the Money Laundering Regulations; a first step being to 
increase awareness within the industry of the Regulations and their obligations.   

10.25 The Government proposes that the OFT in conjunction with Local Authority 
Trading Standards take on the monitoring of estate agents for compliance with the 
Money Laundering Regulations.   

10.26 OFT and TSS have the greatest knowledge of the sector through their role in 
monitoring the sectors’ compliance with the requirements of the Estate Agents Act 
1979.  Breaches of the Act are primarily the concern of the OFT, and they have the 
power to ban agencies from engaging in estate agency work. However, much of the 
information/evidence that the OFT relies upon in taking action against estate agents is 
derived from Local Authority Trading Standards.   

 

Do you agree with these proposals? 
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10.27 The Government envisages the supervisory model for compliance with the 
Money Laundering Regulations being light touch with an emphasis on guidance. To 
support this the updated Money Laundering Regulations will include a power for the 
OFT/Local Authority Trading Standards to levy a fee to support the added 
responsibilities of monitoring estate agents for money laundering. The Government will 
consider whether a new register will be needed to help raise fees.   

10.28 The benefits of this joint approach are: 

• OFT and Local Authority Trading Standards have extensive experience 
of engaging with the sector; 

• In line with the Hampton principles of better regulation, this option 
would mean that a body that has an existing relationship with them 
would monitor estate agents.  

 

Independent legal professionals 

10.29 The Government’s proposal is that legal professionals that are members of a 
professional body are supervised by their professional bodies. The relevant bodies are: 

• The Law Society of England and Wales; 

• The Law Society of Scotland; 

• The Law Society of Northern Ireland; 

• The Council of Licensed Conveyancers; 

• The Bar Council of England and Wales; 

• The Faculty of Advocacy; and 

• The Bar Council for Northern Ireland. 

10.30 The first four of these organisations are listed under FSMA as designated 
professional bodies, the Government proposes listing these and the relevant bar 
associations to undertake compliance monitoring with the Money Laundering 
Regulations. Following a series of discussions with the above bodies, the Government 
believes that they already undertake such a role and have the appropriate powers under 
their own rules.   

10.31 The Third Money Laundering Directive also applies to notaries. Informal 
consultations have suggested that many notaries are legal professionals supervised by 
the organisations listed above The Government will need to discuss who would be most 
appropriate to take on supervision for those that are not.  

Do you agree that the OFT with support from Local Authority Trading Standards is the most 
appropriate body to take on the supervision of estate agents for money laundering purposes? 
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External accountants, tax advisors and auditors 

10.32 The Government’s proposal is that accountants, tax advisors and auditors that 
are members of a designated professional body are supervised by that body. The 
relevant bodies are: 

• The Institute of Chartered Accountants in England and Wales; 

• The Institute of Chartered Accountants of Scotland; 

• The Institute of Chartered Accountants in Ireland; 

• The Association of Chartered Certified Accountants; 

• The Institute of Actuaries 

10.33 Informal discussions with these bodies are ongoing but initial discussions have 
shown that in the majority they have the powers, under their rules to undertake 
adequate monitoring to meet the requirements of the Directive.  

 

 
10.34 There are however, a number of accountants and tax advisors that are carrying 
out accountancy services or offering tax advice but who are not members of a 
professional body. These firms are not regulated by any Government agency and it is 
Government policy that they are not subject to general regulation.  The Third Directive 
requires us to find a body to monitor these persons for compliance with the Money 
Laundering Regulations only.   

10.35 The Government proposes that the most appropriate body to take this on would 
be HMRC. The benefits of this approach would be: 

• HMRC have knowledge of monitoring organisations for compliance 
with the Money Laundering Regulations as they already do this for 
High Value Dealers and Money Service Businesses; 

• The model of monitoring that they use for High Value Dealers is an 
appropriate model that can be adopted for the accountancy sector not 
belonging to a designated professional body.   

Do you agree with the proposals to list the above bodies as those that will monitor their 
members that fall under the Money Laundering Regulations, for compliance with those 
Regulations? 

Are there any notaries or other legal professionals that do not fall under the membership of such 
organisations that fall under the Money Laundering Regulations and therefore will need a 
monitoring body? 

Do you agree with the proposals to list the above bodies as those that will monitor their 
members that fall under the Money Laundering Regulations, for compliance with those 
Regulations? 

Do you agree with the above proposals? 
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Trust and Company Service Providers 

10.36 In deciding who should take on the role of monitoring trust and company 
service providers and ensuring that they are run by fit and proper persons the 
Government has considered which existing regulators best know the sector. There are 
few bodies that can claim a full knowledge of such a diverse sector. While the 
professional associations for lawyers and accountants may have some knowledge, the 
Third Directive does not allow self-regulatory organisations to take on the role of 
supervisor. Other organisations that have contact with the sector such as Companies 
House do not have monitoring functions.   

10.37 Given this the Government proposes that HMRC take on the role of monitoring 
trust and company service providers and carry out fit and proper tests. The benefits of 
this are  

• that they have knowledge of monitoring for compliance with the 
Money Laundering Regulations  

• will be developing a similar fit and proper test for money service 
businesses (see below section). 

10.38 Legal and accountancy professionals already supervised by the professional 
bodies listed in the above sections do not need to be also subject to additional 
monitoring and a fit and proper test by HMRC.  

Sectors currently monitored for compliance 

10.39 High Value Dealers and Money Service Businesses are currently monitored by 
HMRC, Casinos are regulated by the Gambling Commission (previously the Gaming 
Board of Great Britain) and the FSA regulate credit and some financial institutions. The 
Government is satisfied that these bodies already meet the Directive’s requirements 
and therefore propose to make no changes to these bodies powers with regard to these 
sectors16.  

Other supervisory bodies listed in the Money Laundering 
Regulations 

10.40 As stated earlier in this chapter the Money Laundering Regulations lists a 
number of supervisory bodies for the purpose of reporting suspicious activity if found 
during their general monitoring activity (whilst they may not necessarily monitor for 
compliance with Money Laundering Regulations).  

10.41 The Government proposes that the existing bodies listed, plus the other bodies 
added to the list of supervisors for compliance with the Money Laundering Regulations 
keep the duty on them to report suspicious activity if it is found during their general 
monitoring activity. This is in line with article 25.1 of the Directive.  

 
16 It should be noted, however, that the MSB review is reviewing HMRC’s monitoring of MSBs.  

Do you agree with the Government’s proposals for who should take on this role? 
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A FIT AND PROPER TEST FOR TRUST AND COMPANY SERVICE PROVIDERS 

AND MONEY SERVICE BUSINESSES 

10.42 The Third Money Laundering Directive also requires that money service 
businesses, casinos and trust and company service providers are licensed or registered 
and that the persons running them are fit and proper persons.   

10.43 Casinos are already registered and subject to formal licensing by the Gambling 
Commission and therefore already meet this requirement. This document, therefore, 
will only consider the parameters for a fit and proper test in relation to trust and 
company service providers and money service businesses. 

Who will be subject to a fit and proper test 

10.44 Those who effectively own all firms currently defined and registered by HMRC 
as a money service business will be subject to a fit and proper test.   

10.45 Defining who acts as a trust and company service provider is more difficult. The 
Third Directive defines trust and company service providers as the following: 

 “Trust and company service providers” means any natural or legal person, 
which by way of business provides any of the following services to third parties: 

(a) forming companies or other legal persons; 

(b) acting as or arranging for another person to act as a director or a secretary of 
a company, a partner or a partnership, or a similar position in relation to other 
legal persons; 

(c)providing a registered office, business address, correspondence or 
administrative address and other related services for a company, a partnership 
or any other legal person or arrangement; 

(d) acting as or arranging for another person to act as a trustee of an express 
trust or a similar legal arrangement; 

(e) acting as or arranging for another person to act as a nominee shareholder for 
another person other than a company listed on a regulated market that is 
subject to disclosure requirements in conformity with Community legislation or 
subject to equivalent international standards 

10.46 There is also a recital that explains further the intention behind the Directive’s 
definition of who should be included as a trust and company service provider 

 “acting as a company director or secretary does not of itself make someone a 
trust and company service provider. For that reason, the definition covers only 
those persons that act as a company director or secretary for a third party and by 
way of business” 

 
10.47 Although the definition includes specific categories of activities there is still 
room for uncertainty as to who should and should not be included in the scope of this 
definition. The definition, is in line with the FATF definition and therefore the 
Government proposes transposing it directly into the Regulations. The Government 
will, however, work with the supervisor to agree categories of activities that should be 
registered and subject to a fit a proper test.   
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10.48 The sector would potentially include all legal professionals and accountants 
who provide these services17, all company formation agents, all trust service providers 
who are not legal professionals, all business address/service providers and professional 
interim managers.   

10.49 At this stage the Government considers that it is unlikely to include members of 
the public who form companies or set up private trusts not offered to the public; people 
who offer meeting room services only or general employment agencies (unless part of 
their businesses is offering directorships or company secretaries). 

 

What the fit and proper test should include for trust 
and company service providers and money service 
businesses 

10.50 The Third Directive gives no description as to what a fit and proper test should 
include, except that at a minimum it should prevent firms subject to the test being run 
for criminal purposes. The objective behind this measures is to help prevent those 
running such firms from being complicit, knowingly or unknowingly, with criminals 
who wish to use these firms to help them launder money or finance terrorism.   

10.51 The key question is what criteria should trust and company service providers  
and money service businesses meet in order to meet the requirements and the policy 
objective of the Third Directive. The options available range from a set of negative 
criteria to a more holistic test.   

10.52  An example of a set of negative criteria that could be considered for a fit and 
proper test for the sector would include:  

• No convictions for money laundering offences, PoCA or Terrorism Act 
offences, fraud or other financial criminal offences;  

• No convictions for immigration, drug trafficking and HMRC offences; 

• No undischarged bankruptcy, Individual Voluntary Arrangements 
(IVAs) or County Court Judgements (CCJs); 

• No disqualification from acting as a company director or acting in a 
managerial capacity;  

• No history of directorship of a liquidated company; 

• No confiscation or restraint orders, cash forfeiture orders, or civil 
recovery orders under POCA or other legislation; 

• Consistent failure to comply with the requirements of the Money 
Laundering Regulations. 

 
17 As previously noted those firms and individuals already belonging to a designated professional body will not need separate 
supervision or a separate fit and proper test.  

What other activities do you think could possibly fall within the above definition? When listing 
these, if you do not think it is the intention of the Directive to include them, please give your 
reasons.  
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10.53 An alternative to the above approach would be to introduce more stringent 
criteria. Jersey for example regulates trust and company services as part of their 
Financial Services Commission, which includes full authorization and prudential 
supervision. General Government policy is that there should not be any general 
regulation of trust and company service providers beyond those that meet the 
requirements and the policy objectives of the Third Money Laundering Directive.    

10.54 A middle course would be to consider giving the supervisor discretion to take on 
a more holistic approach to the “fit and proper test” giving greater scope for more 
rounded judgments to be made by the regulator and for stronger reassurances to be 
given about those individuals occupying positions of influence in firms. For example, 
considering  the financial position of the trust and company service provider or money 
service businesses.  The more holistic approach may also reduce the risk of unsuitable 
applicants entering the sector on the basis that their particular reason for unsuitability 
falls outside the narrow criteria for yes/no decisions required for a basic negative 
criteria approach;  

10.55 The Government’s preference is to for a limited set of negative criteria, which 
will meet the requirements of the Directive by ensuring that trust and company service 
providers are not run for criminal purposes. Although more holistic approaches may 
have additional benefits there is little evidence that these are proportionate to the 
increased costs caused by implementing such additional test.  

 

What form of fit and proper test would be most appropriate? 
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INTRODUCTION 

11.1 This chapter outlines the domestic enforcement of the Third Money Laundering 
Directive and the role of industry guidance. This chapter does not deal with the 
separate powers of supervisory authorities in relation to the monitoring requirements 
that are outlined in chapter 10.  

11.2 This article covers article 39 of the Third Money Laundering Directive 

PENALTIES 

Current situation 

11.3 The current penalty regime for breaching the Money Laundering Regulations 
2003 provides that following a conviction on indictment a prison sentence (not 
exceeding two years) and an unlimited fine can be imposed. On summary conviction, 
the penalty is limited to a £5000 fine.  

11.4 Under the Proceeds of Crime (POCA) Act 2002, as originally enacted, the 
maximum penalty for failing to use the prescribed form to make a disclosure of 
suspected money laundering, or to submit it in the prescribed manner, was 14 years’ 
imprisonment and a fine. In response to industry concerns that these penalties were 
excessive, the Government reduced the penalties to a fine not exceeding level 5 on the 
standard scale under an amendment to POCA in the Serious Organised Crime and 
Police Act 2005.   

11.5 POCA includes a maximum penalty for the criminal offence of money 
laundering of 14 years’ imprisonment and a fine.  

11.6 Breach of sections 15, 16, 17 and 18 of the Terrorism Act 2000 carries a 
maximum 14 years imprisonment. Failure to comply with section 19 and 21A carries a 
maximum sentence of 5 years. 

The Third Money Laundering Directive 

11.7 In line with all Community legislation, the UK must provide that appropriate 
penalties are applied to ensure that the Third Money Laundering Directive is complied 
with. These penalties must be effective, proportionate and dissuasive.    

11.8 The Government does not propose any changes to the penalty regime for 
breaches of the Regulations, POCA or the Terrorism Act 2000. 

STATUS OF INDUSTRY GUIDANCE 

11.9 The current UK Money Laundering Regulations and the 2002 Proceeds of Crime 
Act  and Terrorism Act state that the fact that a firm or individual followed Treasury 
approved industry guidance can be used as a defence against certain of the offences.   

11.10 The Government proposes to replicate these provisions in the updated 
Regulations.  

11 PENALTIES AND STATUS OF INDUSTRY 

GUIDANCE 
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CABINET OFFICE CODE OF PRACTICE ON WRITTEN CONSULTATIONS 

The Cabinet Office has published a Code of Practice for Written Consultations to guide 
Department’s activities in this area which sets down the following criteria: 

• Consult widely throughout the process, allowing a minimum of 12 
weeks for written consultation at least once during the development of 
the policy; 

• Be clear about what the proposals are, who may be affected, what 
questions are being asked, and the timescale for responses; 

• Ensure the consultation is clear, concise and widely accessible; 

• Give feedback regarding the responses received and how the 
consultation process influenced the policy ; 

• Monitor the department’s effectiveness at consultation, including 
through the use of a designated consultation coordinator; and 

• Ensure your consultation follows better regulation best practice, 
including carrying out a Regulatory Impact Assessment if appropriate. 

If  you feel that this consultation does not fulfill these criteria, please contact: 

Julie Humphreys 
HM Treasury 
1 Horse Guards Road 
London 
SW1A 2HQ 

Telephone: (+44) (0) 207 270 5543 

Email: Julie.Humphreys@hm-treasury.x.gsi.gov.uk  
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TITLE OF PROPOSAL 

B.1 Implementing the Directive on the Prevention of Money Laundering and 
Terrorist Financing (2005/60/EC): updating the Money Laundering Regulations 2003. 
For the remainder of this RIA the proposals shall be called “implementing the Third 
Money Laundering Directive”. 

PURPOSE AND INTENDED EFFECT 

Objectives 

B.2 This proposal intends to update UK legislation in line with the newly adopted 
Third Money Laundering Directive, ensuring that UK legislation is in line with 
European legislation and international best practice for preventing money laundering 
and terrorist financing.   

B.3 The policy objective behind this is to ensure that the UK has the most effective 
and proportionate measures to deter, detect and disrupt money laundering and the 
financing of terrorism.   

B.4 The proposal will impact on the following persons  to whom its provisions will 
apply and who together form the sectors under the Regulations. These are:  

• Credit Institutions and other financial institutions; 

• Auditors, external accountants and tax advisors; 

• Notaries and other independent legal professionals; 

• Trust and company service providers; 

• Estate agents; 

• Money service businesses, including bureaux de change; 

• Dealers and auctioneers in high-value goods, whenever payment is 
made in cash, and in an amount of €15,000 or more; and 

• Casinos 

B.5 All these sectors have been under the UK Money Laundering Regulations since 
the entry into force of the primary and secondary legislation which implemented the 
Second Money Laundering Directive18.  The Money Laundering Regulations 200319 came 
into force on 1st March 2004. At the same time POCA was updated to allow the 
regulated sector for reporting to have similar scope.  

B.6 In addition to the above sectors the Directive will also affect the supervisory 
bodies that the Government proposes has responsibility for ensuring the sectors’ 
compliance with anti-money laundering legislation.  These bodies are: 

 
18 Directive 2001/97/EC of the European Parliament and of the Council of 4th December 2001.  

19 Statutory Instrument 2003 No. 3075 - the legislation that implements the preventative requirements of the Second Money 
Laundering Directive 

B PARTIAL REGULATORY IMPACT 

ASSESSMENT 
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• The Financial Services Authority,  

• The Gambling Commission 

• The following professional bodies:   

the Law Society; 

the Law Society of Scotland; 

the Law Society of Northern Ireland; 

the Institute of Chartered Accountants in England and Wales; 

the Institute of Chartered Accountants of Scotland; 

the Institute of Chartered Accountants in Ireland; 

the Association of Chartered Certified Accountants; 

the Institute of Actuaries; and 

the Council for Licensed Conveyancers 

the Bar Council of England and Wales 

the Faculty of Advocacy 

the Bar Council for Northern Ireland 

• Her Majesty’s Revenue and Customs (HMRC).  

• The Office of Fair Trading with support from Local Authority Trading 
Standards Services 

• Department of Enterprise Trade and Industry 

B.7 The Directive will also affect law enforcement authorities such as the Police and 
the Serious Organised Crime Agency (SOCA), which now includes the National Criminal 
Intelligence Service (NCIS). The Directive covers their powers and duties for the 
purposes of preventing money laundering and terrorist financing.   

B.8 Finally the Directive will indirectly affect some of the customers and businesses 
that deal with the regulated sector.   

B.9 The deadline for implementing the Third Money Laundering Directive is 
December 15th 2007. The Directive will affect the United Kingdom of Great Britain and 
Northern Ireland, as well as Gibraltar, but not the other Overseas Territories or the 
Crown Dependencies.  
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BACKGROUND 

Current situation, the extent of money laundering and 
terrorist financing 

B.10 The clandestine nature of financial crime means that the amount of money 
laundered in the UK is very hard to estimate.    Global money laundering has been 
estimated by the International Monetary Fund as the equivalent of between 2 and 5 % 
of world output.  It estimated that the economic cost of serious crime in the UK is worth 
about £20 billion per year20. Terrorist acts can be committed with relatively small 
amounts of money; but can be devastating.    

B.11 Most acquisitive crime is likely to involve money laundering.  The other side of 
every money laundering offence is an act of criminality. For example drug trafficking, 
damaging local communities;  handling stolen goods from domestic & commercial 
burglary and vehicle crime; trading stolen mobiles and credit cards from street 
robberies ; excise fraud; human trafficking; trading illegal firearms ; trading counterfeit 
goods that undermine legitimate businesses; theft from the public purse through false 
claims and corruption.  

B.12 The NCIS 2004/5 Threat Assessment21 is now published and identifies the most 
popular methods of money laundering and the sectors most at risk of being used by 
money launderers in the UK. These include: 

• Money Service Businesses (MSBs), these include money transfer 
agencies, cheque cashing associations and bureaux de change.   Serious 
and organised criminals make frequent use of these businesses to 
convert and transfer cash.  The Money Service Business Review looks in 
more detail at the risks to the sector; 

• The use of professionals as specialist money launderers. Criminals 
target professionals such as accountants and lawyers who have easy 
access to the financial sector and can integrate “dirty” money into the 
legitimate financial system; 

• Laundering money through legitimate businesses. Property purchases, 
cash rich businesses and front companies are the most frequently 
identified methods laundering money in the UK. Consequently, legal 
professionals (conveyancing) and accountants (auditing, book-
keeping) have a pivotal role in combating money laundering.  

B.13 Further assessment of trends in money laundering (typologies) can also be 
found on the Financial Action Task Force (FATF) website22.  

 

 

 
 

20 Home Office 

21 http://www.ncis.co.uk/ukta/2004/UKTA_2004-05_2005-06.pdf 

22 http://www1.oecd.org/fatf/FATDocs_en.htm#Trends 
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Discussion and risks 

B.36 Implementing this Article of the Directive will mean that the Regulations will 
need to include further information on risk within legislation, by effectively listing 
activities that are so low risk (by their nature of being limited and occasional) that they 
will be excluded from the Regulations. There is a risk that this could leave an obvious 
loophole for criminals to take advantage of. This risk is very limited, however, as the 
activities that meet the Commission’s strict criteria would, by their nature be 
unattractive vehicles to money launderers and terrorist financiers.  

B.37 To not take this opportunity, however, would not meet the overall objective to 
detect, deter and disrupt money laundering and terrorist financing in a proportionate 
and targeted manner. Removing these activities would mean that industry and law 
enforcement could concentrate their efforts on those activities remaining. On balance it 
seems sensible to try and reduce burdens on businesses where it is demonstrated that 
by the nature of the activity there is a minimal risk of money laundering and terrorist 
financing. 

Costs and benefits of the do nothing option 

B.38   The costs of the do nothing option would be the ongoing costs to firms and 
supervisors of meeting the current Money Laundering Regulations , plus the cost of 
meeting the new requirements of the Directive.  

B.39  The benefits of this option are the general benefits of the existing money 
laundering regime, plus the general benefits of the added measures of the Third Money 
Laundering Directive. These include preventative customer due diligence measures 
that deter criminals from using such services and information provided to SOCA and 
law enforcement if there is suspicion. As the activities that could take advantage of this 
derogation are by their nature very low risk of money laundering, the benefits are 
reduced.  

The costs and benefits of taking advantage of the 
derogation 

B.40 The costs of this approach are the potential reduction in preventative measures 
and information (through record keeping etc) that can help law enforcement in the 
prevention of money laundering and terrorist financing. Removing a sector from the 
scope of the money laundering regime in legislation can always potentially alert money 
launderers to an area where fewer checks take place and potentially create a loop hole. 
The Commission’s criteria, however only allows firms to be removed from the 
Regulations if by nature their business is unattractive to money launderers and 
therefore severely unlikely to be taken advantage of.   

B.41 There is also an indirect cost to the supervisor who will need to ensure that only 
firms that meet the criteria take advantage of the derogation. This “ policing the 
perimeter” should be minimal and definitely less costly than full monitoring of the 
firms if they could not take advantage of the derogation.    

B.42 The main monetary benefits of this approach are the potential savings to firms 
through not needing to comply with the Money Laundering Regulations 2003 (including 
the additional requirements of the Third Money Laundering Directive).  

 

Costs

Benefits

Costs

Benefits
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Small firms impact test 

B.43 Taking advantage of this derogation could benefit both small and larger firms. 
From informal consultations the general feedback from all sizes of firms is that taking 
advantage of the derogation would be beneficial.   

B.44 The Commission’s criteria for taking advantage of the derogation include a 
maximum proportion of business that the financial activity can be. This could 
potentially advantage larger firms (who by definition would have the financial activity 
as a smaller proportion of their business). The other cumulative criteria, however 
should negate this affect as it is a maximum total amount of business which would 
mean that larger firms might not meet the absolute maximum criterion.  

Competition assessment 

B.45 The markets affected depend on the result of the consultation as to who should 
be eligible. It could potentially include, however, firms with bureaux de change activity, 
or with safety deposit box activities. It is unlikely that any of the firms affected by the 
sector have a greater than 10% market share. And it is unlikely that the savings of the 
deregulatory option would affect some firms more than others, due to the cumulative 
criteria (see para above). 

B.46 Taking advantage of the derogation could have a positive competition effect in 
that, those firms who previously have been deterred from setting up the ancillary 
financial activity, could decide to add such activity that meets the criteria for the 
derogation.   

B.47 If the derogation was not taken advantage of then there is a small chance that 
prospective firms may choose to locate in other countries that have taken advantage of 
the derogations.  

CUSTOMER DUE DILIGENCE REQUIREMENTS ON CASINOS 

B.48 The Third Directive, as the Second Directive did, outlines two options for 
implementing the identification requirements for casinos. These are: 

• identify customers on entry to the casino; or 

• identify customers when they gamble or exchange chips of over a 
threshold of Euros in the casino. The threshold is now set at 2,000 
Euros. 

B.49 The current UK Money Laundering Regulations require identification on entry 
to casinos only. This fitted well with the membership requirements for all casinos. The 
Gambling Act 2005, however, has removed the membership requirement and allows 17 
new larger casinos (which will include non gaming as well as gaming areas). Given this 
new situation the Government will need to consider whether the timing of 
identification should remain on entry or be moved to when customers gamble over 
2000 Euros.  

Sectors affected 

B.50 This measures applies only to the casino sector which is estimated will consist of 
250 casinos in 2007.  
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Options 

B.51 Option 1 is keeping the requirement to identify customers on entry to the casino 
so whoever enters the casino will need to be identified.   As this is the current situation, 
this is the do nothing option   

B.52 Option 2 is to change the identification requirement to when customers gamble 
over 2,000 Euros.  

B.53 Option 3 is to give the option to casinos over whether they identify customers on 
entry or when they gamble over a threshold of 2,000 Euros.  

Discussion and risks 

B.54 The risks of option 2 and 3 are that law enforcement will not have access to all 
data on customers entering the casino area, meaning that criminals may be able to 
launder money through gambling smaller amounts of money. The FATF 
recommendations, however, only require identification when gambling over a 
threshold amount of 3000 Euros  

Costs and benefits of option 1 

B.55 If the size of the casino sector did not change then the costs of option 1 would be 
minimal. The changing shape of the casinos sector, however, means that costs of option 
1 could increase dramatically if the new casinos were required to identify all customers 
that entered the premises (even if they were not gambling).   

B.56 The benefits of option 1 are that all customers would be  identified, allowing the 
casino to hold information on all customers and check for suspicions in identification 
(e.g refusing to provide ID) in all that enter the premises. This information will allow 
casinos to submit more useful SARs in the event of suspicious activity below the 
threshold.  

Costs and benefits of option 2 

B.57 There is no reliable data available on what percentage of the 12 million plus 
people who visited British casinos in 2004-5 either gambled or exchanged chips worth 
2,000 Euros. However, it is safe to assume that a significant proportion of these visitors 
did not come near to reaching anything like this limit. Requiring casinos to establish the 
identity only of those customers that do breach this limit is inevitably going to impose 
less of a cost burden than requiring the casino to establish the identity of all customers 
on entry.  

B.58 The indirect costs are that the casinos would not hold information on all 
gambling customers, only those that gamble over 2000 Euros. Therefore potentially 
providing a loophole for criminals who launder money or finance terrorism through 
gambling less than 2000 Euros. The risk, however, is lower.   

B.59 The benefits of option 2 are that casinos will not be obliged to identify 
customers who are not gambling, or gambling only small amounts; which would, 
especially in the new casinos, have significant costs. Identifying those that gamble a 
significant amount of money also allows casinos to take a more targeted approach to 
the higher risk customers.  

Costs

Benefits

Costs

Benefits
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The costs and benefits of option 3 

B.60 These are largely similar to the costs and benefits of option 2. The only 
difference being that firms who already operate identification on entry system and 
would wish to continue that, would be able to do so.  

Small firms impact test 

B.61   A number of casinos are small business, including 14 single casino operators. As 
discussed above the option of identification when gambling over a threshold would 
benefit larger firms who will have a larger number of customers.   

B.62 The Government has been in contact with representatives from the current 
casino sector (which include the smaller casinos) and will continue engagement with all 
representatives from the sector as part of the ongoing consultation.  

Competition assessment 

B.63 The sector affected by these measures is a small sector. As stated above, the 
costs of identification on entry would be significantly more costly for the larger casinos 
than the smaller casinos. It is unlikely, however, to affect the size of the sector or  
number of firms in the sector. 

SIMPLIFIED CUSTOMER DUE DILIGENCE  

B.64 The Third Directive provides Member States with the option not to perform 
certain customer due diligence requirements for certain low risk customers and 
products. Some of these derogations already exist in the current Money Laundering 
Regulations but some are new.   

B.65 In particular, the Government has the option to not require full customer due 
diligence measures to be performed:  

• Where the customer is a listed company trading securities on a 
regulated market in a Member State or situated in a third country with 
disclosure requirements consistent with community legislation; 

• Where the customer is a beneficial owner of pooled accounts held by 
notaries and other legal professionals from Member States or from 
third countries with equivalent money laundering standards and the 
information on the beneficial owner is available, on request, to the 
institutions that act as a depository institution for pooled accounts;   

• Where the customer is a domestic public authority; 

• Where the product/transaction is e-money as defined, where (a) if the 
devise cannot be recharged then the maximum amount stored is Euro 
150 and (b) if the devise can be recharged, the maximum limit is Euro 
2500 on the total transacted in a calendar year, except when an Euro 
1000 is redeemed in that same calendar year by the bearer as referred 
to in (some Directive); 

• The Commission can also define other criteria that will meet the 
requirements, the latest draft criteria are at annex D and discussed in 
chapter 4. 
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Sectors affected 

B.66 In principle all sectors covered by the Money Laundering Regulations can take 
advantage of the derogations but in practice not all sectors do significant business with 
such customers or have such products. Credit and financial institutions such as those 
regulated by the FSA and a small proportion of non FSA regulated financial activities 
could benefit from all derogations, small emoney issuers can benefit from the emoney 
derogation and lawyers and accountants could take advantage of some of the 
derogations as they may have customer that are listed companies of domestic public 
authorities, or meet some of the Commission’s criteria. For the purposes of this 
regulatory impact assessment an estimate of around 30,000 firms who would be likely to 
take advantage of the derogations offered has been used.  

Options 

B.67 Option 1 is to only take advantage of the derogations that are already in the 
current Regulations. This would mean full, rather than simplified, customer due 
diligence for the above list of customers and products.   This would be the do nothing 
option.   

B.68 Option 2 is to take advantage of all of the derogations provided including those 
that are in the criteria provided by the Commission. That is to state in the  Regulations 
that the customers and products above should not be subject to full customer due 
diligence requirements.  

B.69 Option 3 could be to only take advantage of some of the derogations. The 
decision would be based on information that some customers or products were not 
sufficiently low risk as to benefit from the derogation.  

Discussion and risks 

B.70 The policy intention behind this part of the Directive is give firms specific 
examples of low risk situations that can benefit from reduced due diligence and 
legislative cover for taking this approach. There is the risk in taking advantage of these 
derogations that criminals would know which products or customers less checks will 
take place on, although by their nature these products are low risk because they are not 
attractive vehicles for money laundering or terrorist financing.  It should also be noted 
that firms will still be obliged to conduct full customer due diligence if there is a 
suspicion and report that suspicion. To take advantage of the simplified due diligence 
derogations, however,  would be in line with policy objectives as it helps firms target 
their resources away from products or customers that are know to be unattractive to 
money launderers, helping them deter, detect and disrupt  criminals in a proportionate 
and targeted way.  

Costs and benefits of option 1 

B.71 The direct cost of this option is minimal as it is the status quo. All sectors will 
need to apply full customer due diligence on a risk-based approach to all customers and 
products expect those that are already derogated from identification and verification in 
the current Money Laundering Regulations.  

B.72 The opportunity costs, however, compared to taking advantage of derogation 
are that firms will need to spend more money on an area of agreed low risk compared to 
the other two options and consequently not on other preventative measures.   

Costs
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B.73 The benefits are that all customers and products have to undergo some form of 
customer due diligence. As no statement of risk is made in legislation it is harder for 
criminals to see where checks are made.  

Costs and benefits of option 2  

B.74 The direct costs for implementing this measure will be the time taken to read 
and understand whether the derogations apply.   

B.75 There are direct quantifiable savings of taking advantage of such derogations. 
The Government have estimated that around 30, 000 firms would be able to save up to 4 
hours each a year through a reduction in customer due diligence measures on certain 
products and customers. The total savings would be up to £100 per firm depending on 
labour costs, around £3m in total.  

Costs and benefits of option 3  

B.76 If there was reason to believe that some of the products or customers listed in 
the Directive, or that meet the comitology criteria are not sufficiently low risk that they 
should be granted simplified due diligence, the Government could restrict the list. The 
costs and benefits would fall between those listed in option 1 and 2 depending on how 
many products or customers are to be listed.  

Small firms impact test 

B.77 Given the nature of the products and customers listed as low risk, taking 
advantage of the derogation is likely to benefit larger firms rather than smaller firms, as 
larger firms are more likely to have customers that are regulated businesses or 
specialised low risk products. 

Competition assessment 

B.78 Of the sectors affected no one firm has greater than a 10% share. And it is 
unlikely that taking advantage of the derogation will have any significant competition 
effects.   

B.79 To not take advantage of the derogation could have a negative competition 
effect in that firms may choose to be based in an EU country that has taken advantage 
of the derogations. Existing UK multinational firms may also be disadvantaged when 
competing against EU firms with lower customer due diligence costs for the same 
customers and products if they have taken advantage of the derogation.  Although this 
is a possibility, it is unlikely given the relatively limited savings.  

Benefits

Costs

Benefits
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RELIANCE ON A THIRD PARTY 

B.80 In informal consultations with firms on the effectiveness of the current Money 
Laundering Regulations there have been requests that explicit reliance on third parties 
to undertake the customer due diligence measures is allowed by our domestic 
legislation. This is also suggested by the Better Regulation Task Force’s report on 
Regulatory Creep27. The current Money Laundering Regulations only allow reliance 
between firms for one off transactions with a firm introduced by a third party (who 
must be a financial institution) and who has provided a written assurance that the 
identification and verification has been undertaken.  

B.81 The Third Money Laundering Directive allows more sectors to be relied upon as 
long as they meet the following conditions:  

• The relied on party is subject to the requirements of the Directive, or an 
equivalent third country’s standards; 

• Is subject to professional mandatory professional registration 
recognised by law; and 

• Applies customer due diligence and record keeping requirements in 
line with this Directive and their compliance is supervised. 

B.82 The Government has considered what is meant by mandatory professional 
registration and believes it at least includes those that are subject to a fit and proper test 
and therefore includes the following sectors :  

• Credit and Financial Institutions authorised and  supervised by the FSA 

• Legal and accountancy professionals that are members of a listed 
professional body  

• Money service businesses 

• Trust and Company Service Providers 

• Casinos 

Sectors affected 

B.83 All of the sectors under the Money Laundering Regulations can rely on any of 
the sectors listed in the Regulations to provide the customer due diligence 
requirements. In practice credit and financial institutions, lawyers, accountants, estate 
agents, high value dealers, money service businesses and trust and company service 
providers would be best placed to take advantage of such derogations and rely on the 
sectors above, due to their businesses relationships with such sectors. 

Options 

B.84 Option 1 is to not take advantage of the reliance provisions. All sectors will need 
to undertake full customer due diligence in all situations (except in a one off transaction 
between firms authorised and supervised by the FSA). This is the do nothing option.   

 
27 http://www.brc.gov.uk/downloads/pdf/regulatorycreep_response.pdf 
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B.85 Option2 is to take advantage of the reliance options. Meaning that all sectors 
will not need to do full customer due diligence if a customer has been introduced to 
them by a firm that meets the conditions above and they choose to rely on that third 
part. It should be noted, however, that final responsibility for customer due diligence 
remains with the firm that will be ultimately accepting the customer.  

B.86 Option 3 is to allow reliance on FSA authorised firms, and accountant and 
lawyers under professional bodies, but not money service businesses, Casinos and trust 
and company service providers until the new supervision regime (including a fit and 
proper test) is effectively running.  

Cost and benefits of option 1 

B.87 The direct costs of option 1 are minimal as it means continuing the status quo. 
The opportunity cost, however is the time and money spent on customer due diligence 
requirements (compared to the other option) that could be better spent on other 
preventative measures.  

B.88 The benefit of this option is that those you can rely on is restricted to specific 
situations, reducing the risk of firms relying on a firm who is not fulfilling its customer 
due diligence obligations.   

Costs and benefits of option 2 

B.89 There are minimal direct costs of taking up the reliance provision, apart from 
reading and understanding the terms on which these provisions can be taken 
advantage of. There is a risk that the firm relied upon has not undertaken sufficient due 
diligence. This risk would be greater for firms relying on trust and company service 
providers, money service businesses and casinos as these firms will be subject to a 
relatively new or recently changed supervisory and fit and proper regime. It should be 
noted, however, that the firm that is ultimately accepting the customer must way up 
this risk of relying on another firm based on the information it has on the firm. The 
Third Money Laundering Directive also requires that the third party must produce, on 
request of the firm receiving a customer, the customer due diligence information.   

B.90 The regulatory impact assessment of the Third Directive itself28estimated the 
benefits of taking advantage of the reliance option as up to £9m. Using the updated 
labour market costs firms can expect savings ranging from £40-100 per year depending 
on the labour cost adding up to a total savings of up to £25m29 

 
28 The regulatory impact for the Third Money Laundering Directive. http://www.hm-
treasury.gov.uk/media/5E8/8F/200509RIA1.pdf  

29 The quantification of £25 m is using the same methodology as in the RIA for the Third Money Laundering Directive . This 
estimated that 5 minute per week could be saved for each firm. This figure is multiplied by the new labour market costings and 
the new estimates of number of firms for each sector 

Costs

Benefits

Costs

Benefits
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Costs and benefits of option 3 

B.91 The costs and risks of option 3 are similar to that of option 2. There is a reduced 
risk, however that the firm being relied upon has not undertaken customer due 
diligence as firms that can be relied upon are only those that are under an effective 
supervisory regime (including a fit and proper test). The benefits under option 2 will be 
reduced in terms of direct savings as initially firms cannot rely on trust and company 
service providers, Casinos or money service businesses either in the UK or abroad. Once 
these firms are judged to be able to be relied upon however, the full benefits of option 2 
can be accrued.  

Small firms impact test 

B.92 The sectors affected comprise of firms of all sizes, including small firms, as all 
sizes of firm having reliance relationships that should be able to benefit from 
implementing the Money Laundering Directive. 

Competition Assessment 

B.93 The sector that can take advantage of the reliance provisions is potentially large, 
without one firm having a market share of 10% or greater.   

B.94 Again the only potential competition effects would be in the wider market place 
if the UK chose not to take advantage of the same reliance provisions (as in option 1 or 
option 3) but other EU countries did.   

MONITORING OF THE REGULATED SECTOR 

B.95 The Third Money Laundering Directive introduces the requirement that all 
sectors under our anti-money laundering legislation are monitored for their 
compliance with the measures. Many of the sectors are already monitored either by 
Government agency or a self-regulatory organisation but there are gaps that need to be 
filled in implementation.   

B.96 The RIA for the Third Money Laundering Directive considered the costs of these 
requirements. Following further informal consultation this regulatory impact 
assessment updates that work.  

Sectors affected 

B.97 The following table sets out which sectors are currently not monitored for their 
compliance with Money Laundering Regulations need monitoring is estimated at  
206,000. 
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Sectors that require monitoring 

Sector Monitored for compliance with AML and 
CTF measures 

Estimated number of firms not 
currently monitored for AML/CTF 

Credit institutions FSA 0 

Financial Institution Some of the activities  by the FSA but not 
all. MSBs are supervised for AML/CTF 
purposes by HMRC.  

Other annex 1 financial institutions e.g. 
firms with consumer credit licences, other 
lending and financial leasing firms are not 
supervised for compliance with Money 
Laundering Regulations. 

150,000 

Legal Professionals Large majority by self regulatory 
organisations (notaries regulated by the 
Master of Faculties but not for AML 
purposes, up to 900 although some may be 
covered by existing professional societies 
such as the law society) 

0-900 

Accountants, tax 
advisors and auditors 

Auditors and accountants under designated 
professional organisations are monitored 
for compliance for AML/CTF measures.  

Potentially 40, 000 accountants not 
belonging to a designated professional body 
not monitored AML and CTF compliance 

40,000 

Estate Agents No competent authority.  10,000 

Trust or Company 
Service Providers 

No competent authority 5000 

High Value Dealers  HMRC 0 

Casinos Gambling Commission 0 

 

B.98 The total number of firms that need monitoring is estimated at 206,000. 

Options 

B.99 The consultation document for implementing the Third Money Laundering 
Directive describes three main options for monitoring the above firms. 

B.100 Option 1- no active monitoring. The Government has considered whether it 
could meet the requirements by giving powers to law enforcement but with no active 
monitoring on their part. This is the do nothing option.  
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B.101 Option 2- light touch monitoring. Monitoring firms for their compliance with 
the Money Laundering Regulations only. Supervisors will have powers to compel 
information and occasional visits if needed. The supervisor will issue guidance and 
advice if there isn’t an existing industry body that can do this.  

B.102 Option 3- a fuller monitoring regime e.g. fuller set of visits, transaction 
monitoring, and relationship managers with firms.  

Discussion and risks 

B.103 Ensuring compliance, and taking action against those that are not compliant 
with the preventative measures of customer due diligence, internal procedures and 
record keeping and the reporting of suspicious transactions is seen as part of the 
effectiveness of the anti-money laundering and counter-terrorist financing regime.  And 
therefore key to meeting the objectives of deterring, detecting and disrupting money 
laundering and terrorist financing.   

B.104 The following options look at how best to meet both the Directive’s 
requirements and the policy objectives behind them, in the most proportionate and 
targeted way.   

B.105 The Government believes that option 2 is the minimum to meet both the 
requirements and the policy objectives that underlie the requirements.  

Costs and benefits of option 1 

B.106 The UK could refuse to implement the requirements on the basis that it is 
already a criminal offence to not comply with the Money Laundering Regulations.    

B.107 The direct costs would be minimal as there is no change to the current situation. 
The indirect costs would be that of failing to meet the objectives behind the monitoring 
requirements, namely ensuring compliance with the measures to prevent and detect 
money laundering and terrorist financing.  Not complying with the current UK Money 
Laundering Regulations is already an offence and yet sectors such as estate agents have 
been highlighted by SOCA as sectors that are underreporting relative to their 
vulnerability of money laundering.  Further, the Government believes that this option 
would not meet the text of and intention behind the Third Directive which states that 
there should be “effective monitoring with a view to ensuring compliance” and that 
bodies should have the “powers to compel the production of information that is 
relevant to monitoring compliance and perform checks” and that the competent 
authorities should have “adequate resources to perform their functions”. The UK would 
therefore risk infraction proceedings by the Commission and certainly be marked down 
in any FATF mutual evaluation as non-compliant with the recommendations (as other 
countries have been).  

Costs and benefits of option 2  

B.108 To estimate the costs of option 2 the Government has modelled the monitoring 
regime to that of HMRC’s monitoring of high value dealers. The current cost of 
registration and light touch monitoring is translated into fees of around £60 per 
premise. It is likely however, that fees may start higher and reduce over time, once full 
cost recovery of supervisors has been achieved. Without knowledge of number of 
premises it is difficult to estimate the total cost, however, at an estimate of 2 premises 
per firm as an average, this would be a total cost of £25m.  

Costs

Costs
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B.109 The indirect costs of this could include publicity for any regime and costs to law 
enforcement through increased reporting (through increased compliance with the 
preventative measures).   

B.110 One can also consider that as monitoring would increase compliance with the 
Regulations, there would also be costs on firms that do not already have measures such 
as know your customer or record keeping measures in place. The previous RIA for the 
Third Money Laundering Directive assumed that compliance would increase by 1-5% 

B.111 The benefits of this option is that it can meet the objectives behind the 
requirements of the FATF and MLD3; increasing compliance with the anti-money 
laundering measures and therefore ensuring that firms are applying the preventative 
measures, and reporting suspicions. A supervisor will not only be able to monitor 
compliance but take enforcement action (e.g through issuing fines) against those that 
are seriously non compliant. This in turn will help to ensure that our system deters, 
detects and disrupts money laundering and terrorist financing.   

Costs and benefits of option 3 

B.112 The costs of this option are the cost of a fuller monitoring regime.  There are no 
obvious models of this but it could include actions such as relationship managers with 
all firms and full transaction monitoring. One could consider that a double of 
monitoring activity would double the costs to individual firms. Meaning a cost of 
approximately £120 per premise. Using the same assumptions as above that there are 
on average two premises per firm then a total cost would be around £50m   

B.113 Indirect costs such as compliance costs for those who are not already compliant 
with the Regulations would be the same as option 2.   

B.114 The benefits of this approach would be an increase in compliance although the 
benefits would be only marginally more than in option 2 and not in proportion to the 
additional costs.  

Costs and benefits of different regulators 

B.115 The Government has not estimated the costs and benefits of different options 
for regulators other than our preferred choice. However, if in responding to the 
consultation document firms strongly prefer a different choice for the competent 
authority  then the Government would be interested to hear whether there are 
significant differences in the costs and benefits in your preferred choice than those 
estimated here.  

Small firms impact test 

B.116 All sectors affected by the monitoring requirements have a large proportion of 
small firms. Given this, and the costs involved, the Government has held specific 
working groups on the monitoring requirements and consulted with the Small Business 
Service.   

B.117 The competent authorities that will take on the role of monitoring have direct 
power over the fees. The Government will work with the supervisors to ensure that the 
fees are proportionate to the role they are taking on. The supervisors could construct a 
fee system that took into account the size or turnover of firms.  

Benefits

Costs

Benefits
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Competition Assessment 

B.118 The market affected by this measure is very large and it is unlikely that one firm 
will have a greater than 10% share.   

B.119 In both option 2 and 3 it is unlikely that the costs would put off new firms from 
considering entering the market, although this may become a concern for small firms if 
the fees rise significantly.  

FIT AND PROPER TEST FOR TRUST AND COMPANY SERVICE PROVIDERS 

AND MONEY SERVICE BUSINESSES 

B.120 The Third Money Laundering Directive requires not only monitoring but 
registration and as a condition of registration, a fit and proper test for three other 
sectors - casinos, money service businesses and trust and company service providers. 
The Directive does not give any direction as to what that test should include but states 
that at a minimum the supervisor should be assured that the firm is not run for criminal 
purposes. The Gambling Commission already meets these requirements for casinos30. 
This section will therefore consider the costs and benefits for the different options for a 
fit and proper test for trust and company service providers and money service 
businesses. It updates the work in the RIA for the Third Money Laundering Directive.  

Sectors affected 

B.121 Quantifying the number of trust and company service providers that are not 
already professional accountants or lawyers is difficult as there is no existing register or 
academic estimates. For the purposes of this RIA the Government is using an estimate 
of 5000 firms.   

B.122 HRMC have registered 3,200 money service business firms 

Options 

B.123 There are three broad options to consider 

B.124 Option 1: No fit and proper test for trust and company service providers and 
money service businesses. The Government could choose to not implement the 
requirement of the Third Money Laundering Directive on this point, supervising the 
sector but without any fit and proper test. This is the do nothing option.   

B.125 Option 2: a targeted fit and proper test , for the purposes of prevention of money 
laundering and terrorist financing only 

B.126 Option 3: a fuller fit and proper test taking in prudential and competency 
requirements. 

Discussion and risks 

B.127 This measure will help deter, detect and disrupt the activities of money 
launderers and terrorists through preventing trust and company service providers and 
money service businesses, knowingly or unknowingly being complicit with criminals 
who wish to exploit their services to launder money or finance terrorism.   

 
30 Although the Gambling Commission does not cover Northern Ireland, Casinos are prevented by law in Northern Ireland 
which therefore means that there are no casinos that need to be subject to a fit and proper test.  
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B.128 Chapter 10 of the accompanying consultation document outlines a spectrum of 
options available for implementation. It considers there to be two main types of test—
one based on negative criteria (option 2) , the other based on a positive, holistic 
assessment (option 3).  

B.129 The UK could opt for a test based on basic negative criteria.  Under the negative 
criteria approach, the test would be failed if the applicant met certain criteria.    

B.130 An initial assessment is that the list of such criteria might include the applicant 
being the subject of:   

• convictions for money laundering offences, PoCA or Terrorism Act 
offences, fraud or other financial criminal offences;  

• convictions for immigration, drug trafficking and HMRC offences; 

• undischarged bankruptcy; 

• disqualification from acting as a company director or acting in a 
managerial capacity; 

• confiscation or restraint orders; and 

• consistent failure to comply with the requirements of the MLRs. 

B.131 The alternative is some form of positive, holistic assessment. This would involve 
the design of a test capable of establishing a more comprehensive account of an 
individual’s propriety but is more costly to implement. This type of test might, for 
example, require the submission of names of character and other references. Chapter 
10 of the consultation document goes into more detail on the possibilities for 
implementation of the fit and proper test.  

 Costs and benefits of option 1 

B.132 The direct costs of option 1 would be minimal. It would equal the cost of 
monitoring without a fit and proper test highlighted in the section above.   

B.133 The indirect costs would be the costs of not meeting the objectives for a fit and 
proper test for trust and company service providers and money service businesses. The 
UK could also be subject to infraction proceedings and marked down in future 
evaluations of the UK’s domestic anti-money laundering and counter-terrorist 
financing regime, with follow on reputational effects.    

B.134 The benefits would be limited additional costs to the sector.   

Costs and benefits of options 2 and 3 

B.135 The costs of this measure will fall largely to the named supervising body, the 
sector and consumers.    

B.136 The supervisor will have to operate what will essentially be a licensing scheme 
for the sector. As discussed in the consultation document, the integrity of the scheme 
will need to be supported by a mechanism to remove the licenses of those found to be 
“unfit or improper” according to the criteria; and measures to “police the perimeter” to 
ensure that unlicensed traders are not operating.    

Costs

Benefits

Costs
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B.137 There will be a number of implementation costs for the supervisor— which 
would need to be reflected in an increase of fees charged to the sectors. Beyond this, the 
direct administrative cost to the sector will be negligible, as the test may be applied to 
each premise infrequently and only to those in a position to control and direct the 
operations of the business.    

B.138 For example, the fit and proper tests could be conducted in full for the first year, 
and thereafter a scaled-down version of the tests could be undertaken, alongside a 
signed declaration from the trader that their circumstances had not changed since the 
original application. Regular random sampling to ensure the validity of declarations 
could support this. Such a scheme would mean that the costs of the fit and proper 
would largely be borne upfront, with much smaller recurring costs thereafter.   

B.139 Quantification of the cost of this option is challenging given that the options are 
open.  Preliminary estimates are, however, that the cost of creating the capacity and 
infrastructure to deliver the minimalist fit and proper tests could be up to £5 million to 
the chosen supervisor. Administrative decisions on how these costs will be met will be 
made by the supervising body but as the majority of these start up costs will be 
translated into fees initial expectations are for them to be recovered gradually over time 
and at levels decided by sliding scale according to size—in order to ensure that the costs 
are not felt disproportionately by the smaller firms in the sector.  

B.140 Preliminary estimates for the ongoing costs for the fit and proper tests are 
around £120 per principal.   

B.141 The previous RIA looked at general FSA supervision of financial services and the 
Jersey Financial Services Authority supervision of trust and company service providers 
as a full model of authorisation (option 3). It estimated that costs could rise up to £4000 
per firm if a fuller fit and proper and supervision regime looked at prudential indicators 
of competency indicators. This was probably the very maximum estimate.  

B.142 A negative criteria approach (option 2) would offer some important new 
safeguards to exclude clearly inappropriate persons (such as convictions for money 
laundering) from positions in money service businesses and trust and company service 
providers where they might abuse their role as gatekeepers to the financial system.   

B.143 A narrow negative criteria interpretation would mean that those who fail to 
meet a specified set of criteria will be taken to have proven themselves to be unsuitable 
for a position of influence in a trust and company service provider and money service 
business and thus will be denied a license for entry into the sector.  

B.144 By helping to safeguard the integrity of the trust and company service provider 
and money service business sector, the fit and proper test helps deliver a number of 
collateral benefits including:  

• Reduced risk of money laundering and terrorist financing through the 
sector; 

• Reputational benefits—relating to MLR compliance—for those who 
gain authorisation to operate (for example if could act as a signal to 
individual banks who might be unsure which MSBs have sufficiently 
robust compliance mechanisms in place, when considering whether or 
not to do business with the sector); 

Benefits
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• Improved competition in the sector, through the removal of those 
gaining a competitive advantage through criminal activity; and 

• Reduced risk to consumers from criminal abuse.   

B.145 A more ‘holistic’ fit and proper test (option 3 )by contrast would provide 
stronger reassurances that money service businesses and trust and company service 
providers licences were denied to those who lacked sufficient honesty, integrity, 
reputation, competence and capability to undertake their Money Laundering 
Regulations obligations.  It would have greater scope for more rounded judgements to 
be made by the regulator and for stronger reassurances to be given about those 
individuals occupying positions of influence in firms. For example, positive criteria give 
scope for the distinction between financial collapse due to misfortune versus that 
caused through misconduct.   

B.146 The more holistic approach may also deliver stronger reputational benefits to 
the sectors, in particular —as the holistic approach would involve a more 
comprehensive assessment of propriety and so would most likely involve a higher 
standard for entry.    

B.147 Given the significant additional costs for a more holistic option over and above a 
more limited set of criteria, the Government favours the limited set of criteria. This will 
meet the Directive’s requirements and the policy objectives in a proportionate way.   

Small firms impact test 

B.148 It is likely that there will be small firms who act as trust and company service 
providers. Given the impact of this measure and the potential costs to firms the 
Government has held a specific working group the fit and proper test for trust and 
company service provider on this and consulted with the small business service.   

B.149 Almost all money service businesses can be categorised as small businesses. 
Concerned about this impact, the Government have from the outset been engaged in 
discussions with the Small Business Service, and with HMRC—responsible for 
supervising MSBs—to gain a deeper understanding of the implications of these options 
on the sector. The Government has held a series of meetings with representative bodies 
to get preliminary feedback on the  options. The Government subsequently held a series 
of pre-consultation events in which engaged more deeply and directly with the small 
firms in this sector, as part of a small firms impact test  

B.150 Such informal consultations have informed the Governments recommendation 
of option 2 to use a more limited negative set of criteria over option 3, a more holistic 
approach.   

B.151 As with the monitoring requirements, it is in the power of the competent 
authority named as supervisor to structure fees to take account of different size firms.  

Competition Assessment 

B.152 Trust and Company Service Providers are a small but diverse sector. In the sub 
sector of company formation agents it is known that 10 firms have over 50% of the share 
for company formations.  
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B.153 The competition effects of option 3 would be significant. The costs of full 
prudential authorisation and supervision would prevent smaller firms entering the 
market.   

B.154 The UK MSB market is fairly concentrated, with the biggest firm controlling 51% 
of premises, and the top three firms controlling 66% of all premises. The rest of the 
market is largely made up of small firms—often sole premises. It follows from this that 
where regulatory burdens come with additional costs for firms in the sector, the large 
firms will be better positioned to absorb these costs than their smaller competitors.  

B.155 The Government believes, however, that the impact of option 2 on the 
competitiveness of this sector will be minimal for the following reasons: 

• The small firms impact test revealed that small firms are largely 
welcoming of the proposals—no firms expressed the concern that the 
proposals might put them out of business—indicating that the 
proposals are unlikely to affect the market structure; 

• The proposals themselves are designed to level the playing field for 
firms, working to improve competition in the sector. 

B.156 The Government would, of course, welcome information from stakeholders if 
they are concerned over the competition effects of any proposals.   

OTHER NEW MEASURES IN THE THIRD MONEY LAUNDERING DIRECTIVE   

Enhanced Customer Due Diligence for Politically Exposed 
Persons (PEPs).  

B.157 As previously mentioned, the RIA for the Third Directive considered the total 
costs for implementing the Directive as a whole. It summarised that the main costs 
(other than those outlined above) were for the more specific customer due diligence 
measures, in particular the enhanced due diligence for PEPs.   

B.158 It was estimated that this would effect potentially up to 50% of all sectors, except 
credit and financial institutions who, informal consultations have shown already largely 
have systems in place through implementing the Joint Money Laundering Steering 
Group guidance.   

B.159 Given that many firms are implementing a risk-based approach it is possible 
that firms will not have any additional costs as they will already be treating foreign 
clients or clients with politically exposed occupation as higher risk. Therefore the cost 
was given as a range with a minimum of  £1-2m across all firms for familiarisation on. 

B.160 The Government has updated the maximum total cost to take account of the 
new labour market costs statistics. Using the same assumptions as in the previously 
published RIA (that enhanced due diligence could take up to 20minutes per week extra) 
the costs would be between £160 and £450 per firm per year depending on labour costs 

B.161 Using the updated sector information the Government can estimate the total 
cost. Using the same assumptions as in the previous RIA (i.e. that only the larger firms, 
approximately 50% of the sector would potentially have a PEP as a customer), but also 
reconsidering that a small proportion of non FSA regulated financial institutions 
(approximately 25,000 firms) may not have taken into account the sectoral guidance on 
PEPs, the total cost would be around £28m.  
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Other costs as mentioned in the RIA published on the 
Third Directive 

B.162 All other changes to the Directive were estimated as minimal costs. Leading to a 
total of £1-2m for familiarisation costs.   

B.163 Since publication of the costs the Government has not received any responses 
that significantly alter the Government’s assumptions (except on the monitoring 
requirements which this RIA takes account of). The Government would welcome, 
however, your views on these assumptions in this RIA or the RIA for the Third Money 
Laundering Directive.    

HEADLINE COSTS AND SAVINGS 

B.164 The above sections have gone into detail on the costs and savings where the 
information is available. In summary the headline figures are the following. 
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Policy Option 1 costs and 
savings 

Option 2 costs and 
savings 

Option 3 
costs and 
savings 

Financial activity on an 
occasional and limited basis 

No change to current 
system  

Savings to approximately 
2000 firms who , if they 
meet the criteria, do not 
need to comply with the 
Money Laundering 
Regulations 

No third 
option 

Identification policy for 
casinos 

Identification on entry, 
no change to current 
system. Costs to larger 
casinos with large 
customer base 

Identification when gamble 
over a threshold.  

Choice of 
when to 
identify 
customers 

Simplified due diligence Do not take advantage 
of the derogations 

Minimal costs 

Take advantage of the 
derogations. 

Approximately £3m savings 

Take advantage 
of some of the 
derogations 

 

Between 0-3m 
in savings 

Reliance Minimal costs Up to £25m in savings Less than 
£25m in 
savings initially 

Monitoring requirements Minimal costs £25m £50m 

Fit and proper test for trust 
and company service 
providers 

Minimal costs £5m Up to £20m 

Enhanced due diligence No options over implementation. Cost estimated between 2-£28m 
depending on how firms are already implementing this provision 

Compliance/familiarisation 
costs 

Estimated at 1-2m 
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B.165 The Government’s preferred options total to a maximum of £60m for 
implementing the Directive. If other options were followed this cost could rise to 
£100m. The total potential savings in implementing the Directive are estimated at up to 
£28m over time.  

ENFORCEMENT AND SANCTIONS 

B.166 The measures discussed above will be implemented by a new set of Regulations 
updating the Money Laundering Regulations 2003.   

B.167 The monitoring of such measures is explicitly discussed in the sections above. 
The consultation document outlines how best to undertake these measures, in line with 
the better regulation principles, and the Hampton Review, while still meeting the policy 
objectives.   

B.168 If, following consultation the Government decides to take advantage of the 
derogations offered by the Directive, it will be the relevant supervisors that will need to 
ensure that they are only taken advantage of by those firms that meeting the criteria.  

B.169 The sanctions would be whatever sanction the supervisors choose for general 
non-compliance (for example administrative penalties) plus the fact that any non-
compliance with the Regulations is a criminal offence and money laundering and 
terrorist financing are themselves criminal offences.  

SIMPLIFICATION MEASURES 

B.170 As outlined above, implementing the Government preferred options costs 
around £60m (rising up to £100m if other options are followed). The Directive itself also 
includes a number of simplification measures such as the simplified due diligence and 
reliance provisions. It is the Government’s intention, unless the consultation responses 
provides a convincing reason not to, to take advantage of such derogations. This RIA 
estimates these savings as up to £28m in total.   

B.171 The Government has been considering what further simplification measures 
can be achieved in it anti-money laundering and counter-terrorist financing policy. As 
well as taking advantage of simplifications in the Directive, the Government and its 
agencies has worked with industry to ensure that implementation of legislation is also 
in line with the better regulation agenda. Such partnership has produced fruitful results 
such as the publication of the JMLSG guidance, which promotes a more risk-based 
approach to implementation and the revision of the FSA money laundering handbook, 
which removes much of the previous detail.  Further the Money Laundering Advisory 
Committee is considering how to simplify implementation of identification 
requirements across all sectors, building on the work the FSA.   

B.172 Benefits from the simplification measures are difficult to cost as they are only 
just being implemented. Across all of the sectors, however, the Government estimates 
that the benefits will add up to approximately £10 -15m over time.  

B.173 Further the Third Directive, for the first time promotes in legislation a risk-based 
approach to both the customer due diligence measures and the monitoring 
requirements. This over time should produce cost efficiencies in terms of firms and 
supervisors targeting their resources at areas of higher risk and away from areas of 
lower risk.  
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B.174 The Government will continue over the consultation period to work with 
industry to identify further simplification measures and would welcome any further 
suggestions for simplification measures and any further estimates for the savings of the 
simplification measures listed above in firms responses to this consultation.  
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1993 MLRs: The 1993 UK Money Laundering Regulations (implementing the 
First EC Money Laundering Directive) http://www.opsi.gov.uk/si/si1993 
/Uksi_19931933_en_1.htm 

2001 MLRs: The 2001 UK Money Laundering Regulations (amending the First EC 
Money Laundering Directive). http://www.opsi.gov.uk/si/si2001/20013641.htm 

2003 MLRs: The 2003 UK Money Laundering Regulations (implementing the 
Second EC Money Laundering Directive). http://www.opsi.gov.uk/ 
si/si2003/20033075.htm 

Bank of England consolidated sanctions list: It is a criminal offence to make 
funds available to or for the benefit of individuals or organisations subject to 
financial sanctions or to a person acting on their behalf.  A consolidated list of all 
to whom financial sanctions apply is maintained by the Bank of England, and 
firms are required to notify the Bank of England if they have had any dealings 
with a listed person or a person acting on his or her behalf. 

Better Regulation Principles: All government policy proposals should meet the 
five Principles of Good Regulation, devised by the Better Regulation Task Force 
(an independent body set up by government to advise on regulatory issues). 
These are: 

• proportionate - to the risk  

• accountable - to ministers and Parliament, to users and the public  

• consistent - predictable, so that people know where they stand  

• transparent - open, simple and user-friendly  

• targeted - focused on the problem, with minimal side effects  

See http://www.cabinetoffice.gov.uk/regulation/ria/overview/index.asp for 
details. 

CCJs: County Court Judgement. An order of Court against a debtor to pay an 
outstanding debt and bill. 

De minimis: is a Latin expression meaning about minimal things. In the case of 
money laundering risk-assessment, a de minimis limit is a limit above which a 
particular action must be taken, and below which a risk-assessment is made 
before deciding whether or not the action is required.  

C GLOSSARY OF TERMS 
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FATF: FATF stands for the Financial Action Task Force on Money Laundering 
which was established by the Group of Seven Nations summit in Paris in July 
1989 to examine methods to combat money laundering. The primary policies 
issued by the FATF are the Forty Recommendations on money laundering and 
the Special Recommendations on Terrorist Financing. Together, the Forty 
Recommendation and Special Recommendations on Terrorist Financing set the 
international standard for anti-money laundering measures and combating the 
financing of terrorism. Both sets of FATF Recommendations are intended to be 
implemented at the national level through legislation and other legally binding 
measures. 

Financial Intelligence Unit: the national central unit/authority as recommended 
by the FATF, which receives analyses and acts upon suspicious activity reports 
and deals with AML matters. 

FSA: The Financial Services Authority (FSA) the independent body that regulates 
the financial services industry in the UK. The FSA have been given a wide range 
of rule-making, investigatory and enforcement powers in order to promote 
efficient, orderly and fair markets and to help retail consumers achieve a fair 
deal. The reduction of the extent to which regulated persons and unauthorised 
businesses can be used for a purpose connected with financial crime is one of 
the FSA’s four statutory objectives. The FSA has prosecuting and supervisory 
powers to achieve this objective.  

“Gold-plating”: Gold-plating refers to the practise of national bodies exceeding 
the terms of European Community directives when implementing them into 
national law 

Hampton Review: In Budget 2004 the Chancellor asked Philip Hampton to lead 
a review into regulatory inspection and enforcement with a view to reducing the 
administrative cost of regulation to the mimimum consistent with maintaining 
the UK’s excellent regulatory outcomes. See website for details of conclusions: 
http://www.hm-treasury.gov.uk/media/A63/EF/bud05hamptonv1.pdf 

HMCE: Her Majesty’s Customs and Excise, now part of HMRC. 

HMRC: Her Majesty’s Revenue and Customs (HMRC), the organising formed 
through the merger of HMCE and the Inland Revenue. www.hmrc.gov.uk  

JMLSG guidance: The Joint Money Laundering Steering Group is made up of the 
leading UK Trade Associations in the Financial Services Industry. Its aim is to 
promulgate good practice in countering money laundering and to give practical 
assistance in interpreting the UK Money Laundering Regulations. This is 
primarily achieved by the publication of Guidance Notes. 
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MLRO: Money Laundering Reporting Officer  

MLRs: UK Money Laundering Regulations 

NCIS: The National Criminal Intelligence Service (NCIS) was set up as a separate 
body in April 1992 to centralise the gathering and distribution of intelligence on 
serious and organised criminal matters. NCIS was formed out of the National 
Drugs Intelligence Unit in the Home Office. Following the Police and Criminal 
Justice Act 2001, NCIS returned to direct funding by the Home Office in 2002 
and was a non-departmental public body. On 1 April 2006 it was merged into 
the newly created Serious Organised Crime Agency. 

Partial RIA: (Partial Regulatory Impact Assessment). An RIA is a framework for 
analysis of the likely impacts of a policy change. The RIA is a key tool in 
delivering better regulation. This supports the government's aim of only 
regulating when necessary and, when it is, to do so in a way that is 
proportionate to the risk being addressed, and to deregulate and simplify 
wherever possible. Partial RIAs are performed in the early stages of policy 
development, at consultation stage. See http://www.cabinetoffice.gov.uk/ 
regulation/ for more details. 

PoCA: Proceeds of Crime Act 2002, POCA established many changes to the 
legislation, including introducing an obligation to report if there is “reasonable 
grounds” to know or suspect an offence has been committed. 
http://www.opsi.gov.uk/acts/acts2002/20020029.htm  

Rehabilitation of Offenders Act (Exceptions) Order: The ROA Exceptions Order 
sets out the range of posts involving a particular level of trust whereby the legal 
protection offered by the ROA to ex-offenders is not available. These posts 
include work with children, work with vulnerable adults, and employment 
involving the administration of justice, national security and financial services. 
In respect of these posts, the regulator is entitled to know about all previous 
convictions, both spent and unspent. 

SARs: Suspicious activity reports. The reports are submitted by financial 
institutions and other bodies subject to AML Regulations to SOCA when 
suspicious money laundering activity is suspected. 

SOCA: The Serious Organised Crime Agency is an executive non-departmental 
public body sponsored by, but operationally independent from, the Home 
Office. SOCA formally came into being on 1 April 2006 following a merger of the 
National Crime Squad, the National Criminal Intelligence Service, the 
investigative and intelligence sections of HM Customs and Excise on serious 
drug trafficking, and the Immigration Service's responsibilities for organised 
immigration crime. 






























