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HM TREASURY 1 Horse Guards Road

London
SW1A 2HQ

17 July 2009

The Office of Sir John Chadwick
One Essex Court

Temple

London

EC4Y 9AR

Equitable Life ex-gratia payment scheme - HM Treasury’s response to Sir John
Chadwick’s proposals as to the approach to be adopted and the issues to be
addressed

| write on behalf of the Treasury to provide representations as to Sir John's proposals
concerning the issues to be addressed in order to reach a view as to the extent of the
relative losses suffered by each relevant class of policyholder in respect of each of the
findings accepted by the Government. These are set out in the document issued in June
2009 entitled “Equitable Life ex-gratia payments scheme, My proposals as to the approach
to be adopted and the issues to be addressed” (“the Proposals document”).

| deal with a few preliminary points before addressing the issues raised in that document.
Preliminary Points
The Treasury notes that Sir John does not, at this stage, invite representations as to:

e how those issues should be resolved;

¢ how (if at all) relative losses should be apportioned; or

e« whether some classes of policyholder should be seen to have suffered
disproportionate impact.

In order to ensure independence of decision-making regarding a payments scheme for
Equitable Life policyholders, the Treasury has put in place arrangements (“a Chinese Wall”)
to separate on the one hand that part of the Treasury which responded to the
Ombudsman’s Report, and which is now responsible for making representations to Sir
John's Office and, on the other, that part of Treasury which is working with Sir John while
he advises the Treasury and which will, ultimately, be responsible for final decisions
concerning the design and implementation of the ex-gratia payments scheme.

These representations, and any subsequently made to Sir John's Office in accordance with
Sir John’s procedures are being made by the Team within the Treasury which is responsible
for making representations to Sir John.

These representations are being made on the basis and to the .extent that Sir John has
invited interested parties to do so. The Treasury recognises that, ultimately, it is for Sir John
to decide how proceed to address the issues under his Terms of Reference, in light of the




comments and representations received from all interested parties. | confirm that the
Treasury has no objections to these representations being published.

For ease of reference | adopt the paragraph numbers used in the Proposals document
throughout. Representations are only made where the Treasury feel that it can contribute
to Sir John's consideration of the issues raised.

Paragraph 2.7

Sir John’s understanding is correct. Should Sir John feel that it is necessary to make a
further finding of fact on the issue of whether the failure by GAD to question and seek to
resolve whether the changes that Equitable Life made to its assumed retirement ages in its
1994 and 1996 regulatory returns did, in fact, lead to injustice then the Treasury is content
with this course. However, the Treasury is mindful that there have been a number of
investigations to date and should be grateful if Sir John would clarify the nature and extent
of the investigation he considers necessary to make such a finding. As Sir John
acknowledges at paragraph 3.8, his Terms of Reference underline a need for an expeditious
process.

The Treasury would prefer, if possible, to avoid any investigation which would involve the
gathering of formal evidence and representations from relevant parties. These would
inevitably delay matters still further. The Treasury would ask whether Sir John can give
thought to any process which could shorten any investigation, such as relying on published
material already available as opposed to gathering on new evidence.

Paragraph 2.9

Sir John states that proposition (i) (that there was no Section 68 concession in place at 31
December 1998, without which Equitable Life should not have been permitted to take the
reinsurance treaty into account in its 1998 return) does not add anything to (ii)(that on a
true analysis of the reinsurance treaty, it should not have been taken into account in
Equitable Life’s returns at all). This is true if the economic value of the treaty was nil - in
that case it does not matter whether or not Equitable was granted a concession to use it.
However if the Ombudsman's point is that there was some economic value to the treaty
(albeit less than assumed) then (i) would still be necessary in order for that economic value
to be recognised in the returns. The Ombudsman does say, at 1/10/450, that the offset
should have been nil, but this appears to be based on her view that it was not reinsurance
rather than it having no economic value.

Paragraph 2.13
The Treasury takes this opportunity to clarify the position concerning Finding 6.

The Ombudsman's finding as to maladministration set out at 1/11/101, namely that "...the
failure by the FSA, acting on behalf of the prudential regulators, (i) to ensure that the
financial reinsurance arrangement was not taken into account within the Society’s 1998
returns without an appropriate concession being given, and (ii) to ensure that the credit
taken by the Society within its returns for 1998, 1999, and 2000 properly reflected the
economic substance of that arrangement, constitutes maladministration” is accepted.
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Also accepted is the Ombudsman's finding as to injustice, set out at 1/12/146, that "...in
respect of all those who joined the Society or paid a further premium that was not
contractually required in the period after 1 May 1999, any financial loss that they have
sustained constitutes injustice in consequence of maladministration. Those affected by that
maladministration have also suffered injustice in the form of lost opportunities to take
informed decisions about their financial affairs."

This is clearly stated at paragraph 4.132 of the Government's Response. The Government's
response does not seek to engage with each statement made by the Ombudsman in her
Report. It is accepted that the Society's Returns for the relevant years would have been
different, but just how different is a matter of conjecture. The Government's observations at
paragraphs 4.136 to 4.140 go to the issue of just how materially different those returns
would have been.

In this respect the position is that the Government has not qualified its acceptance of the
finding of maladministration causing injustice. Rather the observations made in paragraphs
4.136 to 4.140 of the Response are matters that may be relevant to the work undertaken by
Sir John and, in turn, to the Government when determining the precise details of any ex-
gratia scheme it adopts. The Government must decide as a matter of public policy the
details of the ex-gratia scheme. The Government may determine that such a scheme should
seek to reflect, inter alia, (i) the extent of relative losses suffered by policyholders, (ii) an
assessment of the proportion of those losses that are properly attributable to the
maladministration accepted by the Government, (iii) which classes of policyholder have
suffered the greatest impact, and (iv) the factors the Government might wish to take into
account when reaching a view on whether disproportionate impact has been suffered. If
and to the extent that the basis on which the Government has accepted the findings of
maladministration and/or injustice in relation to Finding 6 is considered to be qualified, it is
qualified as described. Sir John should note that this issue has been raised in the judicial
review proceedings in Folio No CO/3455/2009 and so the Court may make a determination
on this point.

Paragraph 2.18

Again the Treasury welcomes to opportunity to clarify the extent of the acceptance of the
Ombudsman’s findings. The Government’s acceptance of the Ombudsman’s findings in
relation to Finding 10 is qualified in that it has accepted that information provided in the
post closure period in relation to the solvency position of the Society involved
maladministration but on the basis that the statement made in October 2001 (namely that
the Society remained solvent but continued to face fundamental uncertainties following the
House of Lords’ judgement in Hyman) had the potential to mislead policyholders and others
reading it. In particular, “Greater thought should have been given to making clear that
there had been a change in the FSA's understanding of Equitable Life’s state of financial
health so that policyholders and others could easily understand the difference between its
statement that Equitable Life met “regulatory solvency margin requirements” (made in
August 2001) and its statement that Equitable Life was “solvent” (made in October 2001)”
(Response, para 4.179). The Government believes that prior to October, the FSA’s
statements were correct and not maladministration. The Government accepted the finding
of injustice on the basis set out in the Response at paragraphs 4.180 to 4.187.

Paragraphs 3.1-3.3
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The Treasury notes Sir John's proposed Head A / Head B approach to the calculation of
relative loss. The Treasury is conscious that the Ombudsman frequently made findings
focussing on the content of the Society’s returns and the effect that any maladministration
would have had upon the content of those returns. The Treasury suggests that considering
the practical impact of the maladminstration would be the most logica! way of proceeding,
but the issue of the Heads of relative loss is a matter for Sir John and the Treasury would not
wish to fetter Sir John's investigation where it remains within his Terms of Reference.

In relation to 3.1 (ii) the Treasury would ask Sir John to clarify whether the market
comparison he intends to make would be over the same time frame as the investment. This
could possibly lead to relative gains under Head A. The Treasury assumes that this is taken
into account under para 4.7 but would ask Sir John to confirm.

Paragraph 3.4

Sir John has specifically asked for representations on the point he raises in this paragraph.
For the avoidance of doubt the Treasury agrees that he should not consider any loss beyond
that which the Ombudsman has found to constitute injustice.

Paragraph 3.6

Sir John has again specifically requested representations on the views expressed in this
paragraph. The Treasury agrees with Sir John's view that double counting should be
avoided. However the Treasury would suggest that, insofar as it is relevant to consider
losses under Head B, then policyholders should have losses measured on the basis which, on
the balance of probabilities, represents the most likely course of events. It would not be fair
if losses were to be measured on an extremely advantageous basis if that basis were highly
improbable.

Paragraph 3.7

The Treasury does not disagree with the proposals in this paragraph but would have the
same concerns in relation to the exercise proposed as have been expressed in comments on
paragraph 2.7 above. The Treasury considers that it will be unfortunate were Sir John's
suggested approach to result in a further quasi-inquiry into the matter. It was in an effort
to avoid such an investigation that it was suggested, in his Terms of Reference, that Sir John
refer to the evidence contained in publicly available reports produced to date. Any detailed
investigation would add significantly to Sir John’s workload and to the time taken for him to
complete his work.

Paragraph 3.8 (i)

The Treasury would welcome a solution which would reduce the requirement for
policyholders to prove the basis on which they made decisions to invest. However this may
prove difficult given the express terms of a number of the Ombudsman’s findings on
injustice where reliance is required in order to demonstrate financial loss. In this regard the
Treasury would draw attention to 1/12/99; in the preceding paragraphs, in particular,
paragraphs 95-98, the Ombudsman sets out what she considers “reliance” to be and that
any such reliance was reasonable. In paragraph 99 the Ombudsman states: “the only
questions, therefore, are whether an individual relied on the information and did so to their
detriment. That can only be determined at an individual level.” o
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The Treasury’s concern therefore is that Sir John’s suggested approach would run counter to
the Ombudsman’s findings and general approach to reliance being proven at an individual
level. However, to adopt the approach the Ombudsman suggests may impose too great a
burden on policyholders.

The Treasury would therefore suggest that, in order to alleviate such a burden whilst
ensuring fairness to all parties, Sir John should consider various methods of approaching the
issue in a broad-brush way, possibly applying a discount to reflect the broad nature of any
assumptions made. This may speed up the process of establishing a claim without requiring
the level of individual detail which the Ombudsman appears to have envisaged. All parties
would, of course, have to accept that the consequence of this would be quicker but broader
and less tailored to individual circumstances

Paragraph 3.8 (ii)

The Treasury agrees with the proposal at 3.8(ii).

Paragraph 3.9

The Treasury agrees with Sir John’s view regarding excessive reversionary bonuses.
Paragraph 3.10

The Treasury agrees that Sir John is not required to engage in any form of means testing. It
may be worth pointing out, for the sake of clarity that, in his evidence to the House of
Commons Public Administration Select Committee on 11 February 2009, the Economic
Secretary to the Treasury stated that the Government'’s preferred option is for there not be
to a means test and that the Government was not asking Sir John to advise on whether or
not there should be a means test. What the Government had in mind, and discussed with
Sir John, is that part of his wider role will be to assess the extent of losses suffered by
different groups of Equitable Life policyholders. The Economic Secretary confirmed to the
Committee that Sir John is not advising Government on means testing.

Sections 5 and 6
The Treasury would also comment more generally on the issues raised in sections 5 and 6.

In relation to those parts where Sir John must make factual findings concerning the actions
of organisations such as GAD or the Society itself, the Treasury repeats its concerns
regarding the wish to avoid a further lengthy quasi-inquiry, set out in its responses to
paragraphs 2.7 and 3.7 above. Where this is necessary the Treasury would strongly urge Sir
John not to apply hindsight to determining the reasonableness of the decisions of those
involved, but rather to assess their actions on what a reasonable person in their position
would have done at the time.

Turning to the actuarial issues raised, the Treasury notes that the issues are, potentially,
significant. Given the lapse of time it may not be possible to produce accurate answers.
The Treasury would therefore again suggest that, wherever practical Sir John should
consider a shortcut which may produce justice which may be broader but also quicker for
policyholders. =y
()
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Yours faithfully,

Sue Lewis

Head of Savings and Investment
0207 270 5273
Sue.Lewis@hm-treasury.x.gsi.gov.uk
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From: The Right Honourable Sir John Chadwick

Ms Sue Lewis 23 July 2009
Head of Savings and Investment

HM Treasury

1 Horse Guards Road

London SW1A 2QH

Dear Ms Lewis

HM Treasury (“HMT”) comments on my Proposals

Thank you for your letter of 17 July 2009, in which you provided comments on
behalf of HMT on my document “Equitable Life ex gratia payment scheme: My
proposals as to the approach to be adopted and the issues to be addressed” (the
“Proposals”).

I would welcome the opportunity to discuss further some of the points that have
been raised. I understand that my private secretary, Simon Bor, is exploring with
HMT dates for a meeting with you and members of your team.

In advance of that meeting, I set out here some responses to HMT’s comments. For
convenience, | follow the headings used in your letter of 17 July. Where I have not
referred to the relevant heading, it is because I consider that the comment in
question does not call for a response.

Paragraph 2.7

I note your comment that my understanding of the relevant paragraphs of the
Ombudsman’s Report and of the Government’'s Response are correct. It seems to
me that on this premise, there is no alternative but to seek to make my own finding
of fact as described at paragraph 2.7 of the Proposals. As to the nature and extent
of the investigation required, I have set out at Part 5 of my Proposals the questions
that I consider it necessary to ask in this regard. In considering those questions, I
shall take account of the request that my investigation should so far as possible
rely on published material that is already available, rather than gathering new
evidence. But, in the first instance, | have asked ELAS whether there is material in
their files which throws light on the basis on which the changes to the age
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assumptions were made in the 1994 and 1996 regulatory returns. Further, |
understand that ELAS Board papers covering the relevant period were provided to
the Penrose enquiry; and I may need to seek access to those papers. Can HMT
provide assistance in this respect?

Paragraphs 2.13 and 2.18

I note the Government's position as set out in these paragraphs. It seems to me
that the position as there set out accords with my own understanding of my Terms
of Reference. | drew attention, in my Proposals document, to paragraph 4.140 of
the Government’s Response — where it is said that the availability of other options
should be taken into account when assessing the impact and nature of the injustice
flowing from the Sixth Finding of maladministration. It was that paragraph that I
had in mind when I stated (at paragraph 2.13 of my Proposals document) that
paragraphs 4.135 to 4.140 of the Response qualified the extent to which I was
obliged or permitted to take the Ombudsman’s Finding of injustice into account
when determining the extent of relative losses suffered by classes of policyholders
in respect of the Sixth Finding of maladministration.

If there are specific observations in my Proposals which the Government considers
to be inconsistent with its interpretation of my Terms of Reference, it would be
helpful if these could be identified.

Paragraphs 3.1-3.3 and 3.4

As set out at these paragraphs of the Proposals, an issue that I may need to decide
before moving to the next stage of my work is whether those policy holders who
have been found by the Ombudsman to have suffered injustice resulting from the
maladministration which is the subject of the Fourth or the Sixth Findings include
those who have suffered loss only under Head B. If HM Treasury has any further
comments in relation to that issue, I would welcome them as soon as convenient.

Further, I would welcome clarification as to just what is meant by the suggestion
that “considering the practical impact of the maladministration would be the most
logical way of proceeding”.

Paragraph 3.6

I should clarify that my statement in paragraph 3.6 to the effect that policyholders
should have their losses calculated on the basis that is most advantageous to them
is made specifically with reference to those policyholders who have suffered losses
under both Head A and Head B (if and in so far as it is relevant to consider loss
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under Head B). I consider that any such policyholder should have his relative loss
calculated on whichever of those two heads would be most advantageous to him.

You have commented that losses under Head B should be measured “on the basis
which, on the balance of probabilities, represents the most likely course of events”.
This is a matter which I should like to explore with you further at our meeting. My
present view is that in assessing losses under Head B, I shall need to consider a
range of possible outcomes, each based on multiple hypotheses. Some of these
outcomes may have resulted in policyholders being in a significantly better
position than they are now; some may have resulted in their being in a worse
position. In all the circumstances, it may be artificial for me to fix on just one
outcome as being the most probable; instead, I may determine that a fairer way to
assess relative loss under Head B would be to review the range of possible
outcomes and to ascribe a value to the policyholders’ chance that one of the more
favourable outcomes would have occurred. This would, I consider, be in accord
with the manner in which a court would assess a claimant’s “loss of a chance”.

Paragraph 3.7

I note and share your concerns in relation to this paragraph. As I identified at
paragraph 4.10 of the Proposals, | am mindful of the need to simplify calculations
and determinations while nonetheless providing fair advice. Any comments as to
how this might be achieved while still fulfilling my Terms of Reference would be
gratefully received.

Paragraph 3.9

I should clarify that paragraph 3.9 of my Proposals did not express a view as to
whether excessive reversionary bonuses were declared or, at this stage, whether
they should be taken into account in determining policyholders’ relative loss.
However, | understand your letter to be an indication that the Government's
position is that excessive reversionary bonuses were declared and that this should
be taken into account in determining relative loss.

Sections 5 and 6

I note your comments in relation to the need to determine what various persons
would have done in various hypothetical situations in the past. In some instances,
I shall need to form a view as to which course of action was most likely. In other
instances, I shall need to form a view as to what was reasonable. In accordance
with your comment, | shall assess the latter question with reference to what was
reasonable at the time, rather than with regard to hindsight.

%0



Yours sincerely,
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H M T R E AS U RY 1 Horse Guards Road

London
SW1A 2HQ

27 July 2009

The Office of Sir John Chadwick
One Essex Court

Temple

London

EC4Y 9AR

Equitable Life ex-gratia payment scheme — HM Treasury’s response to Sir John
Chadwick’s proposals as to the approach to be adopted and the issues to be
addressed

I write by way of follow on to my letter dated 17 July 2009 about the above. | confirm that
the Treasury has no objection to this letter being published. This letter deals with two
points, one of which has arisen during the course of the last week.

Finding 6

In my letter dated 17 July 2009 | set out the Government'’s position regarding Finding 6
(reinsurance) and the issue of whether or not the Government had qualified its acceptance
of that finding. The relevant section is within the comments on paragraph 2.13 of your
proposals document.

| stated that the matter was likely to be raised at the hearing of the judicial review of the
Government’s response, which was heard by the Divisional Court of the High Court last
week (21— 23 July 2009). This was indeed the case. During the hearing the Court asked the
parties to set out their positions regarding how much you may consider Finding 6.

The key issue which concerned the Court was that of the scenarios that would have
unfolded in the event that the regulator had not permitted the credit to be taken in the
regulatory returns for the reinsurance treaty. The Ombudsman has expressed views when
dealing with her finding on injustice and considers, for example, that there would many
fewer new policyholders or new premiums from existing policyholders and that Equitable’s
ability to attract new investments would have been greatly constrained. The Government
considers that there were options available which may have been used and impacted on
Equitable’s published solvency position and bonus position.

Therefore it is the Government’s view that you are permitted to consider and form a view on
(a) what steps, if any, Equitable, would have taken in order to bolster its solvency position in
1998 and to declare a bonus in 1999 in the event that it had not been permitted to take the
credit for the reinsurance treaty and (b) what consequences that would have had for
policyholders and potential investors.
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| attach to this letter a Note handed up to the Court during the course of that hearing,
seeking to clarify its position on Finding 6. Please note that the first line should be “had not
permitted” rather than “has not permitted”.

The Court will not hand down judgment until October at the earliest, but | would expect this
matter to be discussed in that judgment.

Proof of Investment Decisions

In relation to the issue raised at paragraph 3.8 (i) of your proposals document, the
Government has already stated that it would welcome some method of short cutting the
need for individuals to prove reliance. In this regard, it may be worth noting the comments
of the Ombudsman in relation to what she meant by reliance in her Report - please see Part
1, chapter 12, paragraphs 96 — 98. In relation to this, the Government would note that,
when reaching opinions as to whether or not investment should be made with Equitable
Life, the regulatory returns would form only part of the factual matrix underlying the
“...comparative analysis of life companies, company profiles, ratings produced by agencies,
or advice derived from actuarial consultants and others...” [1/12/97].

As such the Government would seek to argue that were you to adopt such a method of
proving reliance (or one similar) it should be subject to a discount to reflect the high
probability that the regulatory returns would not be the sole source but, rather, only be one
of a number of sources of information on which such third party advice and analysis would
have been based.

Yours faithfully,

Sue Lewis

Head of Savings and Investment
0207 270 5273
Sue.Lewis@hm-treasury.x.gsi.gov.uk
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HM Treasury proposes the following form of words to clarify Sir John” role in relation to finding 6.

Finding 6

The issue is the scenarios that would have unfolded in the event that the regulator has not
permitted the credit to be taken in the regulatory returns for the re-insurance treaty. The
Ombudsman has expressed views when dealing with her finding on injustice and considers, for
example, that there would many fewer new policyholders or new premiums from existing
policyholders and that Equitable’s ability to attract new investments would have been greatly
constrained. HMG considers that there were options available which may have been used and

impacted on Equitable’s published solvency position and bonus position.

Sir John Chadwick is permitted to consider and form a view on (a) what steps, if any, Equitable,
would have taken in order to bolster its solvency position in 1998 and to declare a bonus in 1999 in
the event that it had not been permitted to take the credit for the reinsurance treaty and (b) what

consequences that would have had for policyholders and potential investors.
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Equitable Life

PRIVATE & CONFIDENTIAL

Sir John Chadwick Walton Strest

One Essex Court Aylesbury

Temple Bucks HP21 7QW
London

EC4Y 9AR Telephone: 01206 393100

Fax: 01296 561523
Website: equitable.co.uk

3" July 2009

Dear Sir John

Thank you for your letter of 12 June 2009 and the enclosed document
Equitable Life ex-gratia payment scheme: My proposals as to the approach
to be adopted and the issues to be addressed.

As you know, the Society strongly believes that the Government’s response
to the Parliamentary Ombudsman’s report Equitable Life: a decade of
regulatory failure was wholly inadequate and consequently we believe that
your Terms of Reference are unduly restrictive.  However, if the
Government’s intransigence persists your work may be the only route to
Government compensation for some policyholders. For that reason we are
committed to supporting your work.

With this in mind we offer the following comments on your paper:

We welcome your conclusion in paragraph 3.10 that means-testing should be
ruled out.

We support your view in paragraph 3.8 (i) that it would be unfair to attempt
to ask individual policyholders to prove anything with regard to the
decisions they made so many years ago.

We also welcome your prioritisation of the determination of ‘relative losses’
in paragraph 1.10.

In paragraph 2.12 you refer to paragraphs 4.136 - 4.140 of the Response and
in paragraph 2.13 you state “...that those paragraphs of the Response qualify
the extent to which | am obliged and permitted to take the Ombudsman’s
Findings of injustice into account..”. This comment surprised us as it
appears to contradict the following statement given by the Treasury

For securily and training purposes, telephons calls may be recorded. Authorised and regulated by the Financial Services Authority.
The Equitable Life Assurance Society is a mutual soclaly reg sterad in England No. 37038,
Registered Office: 20 - 22 Bedford Row, Londan, WC1R 4J8. United Kingdom.
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Solicitors: “The contextual comments neither qualify the acceptance of a
finding, nor limit the scope of the work undertaken by Sir John Chadwick.
There is a clear delineation in the text of the Response between those parts
accepting or rejecting findings and those parts making more general
contextual comments or observations. For instance, in Finding 6 paragraphs
4.132 - 4.135 deal with the acceptance of the Ombudsman’s findings on
maladministration and injustice, while paragraphs 4.136 et seq make
observations.” This seems to be fundamental to your interpretation of your
Terms of Reference - for example, the Ombudsman concluded that the
regulator would have prevented the declaration of a bonus in 1999.
However, you appear to have ignored that conclusion (eg in section 6) on
the basis of paragraph 4.136 et seq - paragraphs which the Treasury Solicitor
has explicitly removed from limiting your work. This issue raises questions
about other parts of the Response on which you rely. It may be helpful for
you to clarify the issue with the Treasury and publish the outcome.

With regard to your comments in section 3.4, we do not follow your logic for
excluding losses under Head B. A consequence of the Fourth Finding was
that actions to address problems were not taken. Head B would appear to
be a measure of the resulting losses. If your concern arises from how
policyholders ‘relied’ on the returns, it must be possible that if the returns
had reflected real problems which management did not address,
policyholders could have insisted (most will have been members with voting
rights at general meetings). As a vote at a general meeting could be classed
as a ‘decision’ this could fall under your definition of Head A in 3.1 (i),
however, it does not fit with the concept described in 3.2 (i).

Similarly, with regard to 3.4(ii), the Ombudsman’s report notes that ‘those
affected by that maladministration [the sixth finding] have also suffered
injustice in the form of lost opportunities..” Whether that comment is
limited by the previous sentence is something you could address by
consulting the Ombudsman on her intention.

With regard to 3.8 another potentially important element in seeking an
expeditious process is to look for opportunities to use broad brush estimates
and rules rather than requiring detailed processes which may have more
impact on the timing of the process than its financial outcome (this is
already reflected in 4.10).

With regard to parts of section 4 (relative loss), it may be helpful to deal
with with-profits annuities separately from other products as the nature of
the product is quite different. For example, in 4.2 (i} (a) and 4.5 a with-
profits annuity does not have a ‘fund available to the policyholder’. Also,
with respect to 4.2 (ii) and 4.4, and as you may have seen from our earlier
correspondence, one action group (ELTA) has argued that, but for regulatory
maladministration, annuitants would have purchased fixed level pensions




(rather than ‘a comparable product [ie a with-profits annuity] offered by
another life assurance or pensions provider’).

Indeed, you may find it convenient to address the determination of relative
loss in three categories:

1. With-profits annuities (no longer with Equitable Life but the impact of
regulatory maladministration may continue to emerge);

2. Other policies which have terminated (so any loss can be regarded as
‘complete’); and

3. Policies which remain with Equitable Life (where the impact on Equitable
Life may continue to affect policies).

In paragraphs 5.8 and 6.4 you consider how material changes to regulatory
returns would come to the attention of policyholders. | think you should
include consulting actuaries in your list. As you may know the Society was
very successful in providing services to large group pension schemes and
such schemes normally took advice from the leading firms of consulting
actuaries. You should consider whether those firms would have noted
material changes to Equitable Life’s regulatory returns and advised their
trustees accordingly. You may also consider whether the views of such firms
would have become more widely known.

Similarly, you should add IFAs and Firms of IFAs to your list. The Society did
not pay commission to IFAs, but was very successful in the markets served
by IFAs (high net worth individuals). Consequently, one might expect IFAs
to have been alert to any adverse indications at Equitable Life. Large IFA
firms employed research staff and used external sources such as AKG and
Cazalet Consulting. You should therefore consider whether those
researchers would have identified material issues arising from the Society’s
returns and used that information in competitive situations with potential
clients. You should also consider whether smaller IFAs would also have
identified such issues either from research conducted by themselves or by
picking up on public comments made by larger firms and used that
information with potential clients.

With regard to Head B, paragraph 5.15, as we mentioned when we met,
there can be enormous complexity and variability in speculating about
specific actions and their implications. Having said that, one action which is
absent from your list is that of the sale of the Society. Before the end of
the 1990s the Society was seen as an attractive potential takeover target
with estimates of value anecdotally running into billions of pounds. The
Society is known to have received a steady stream of expressions of interest
from third parties. One response to a more difficult regulatory environment
would have been to sell the Society, using the proceeds for the benefit of
the with-profits policyholders. A sale may also have put the Society in a
position where it was better placed to weather the later problems (by virtue




of having a financially strong parent). In the terms of your list you might
add: “(f) sold the Society raising capital for policyholders and if so, when,
for how much and to whom.” A similar addition could be made to paragraph
6.10.

Please let me know if anything is unclear,
Subject to the above comments, we agree that the questions you have set
out are those which you will need to answer in order to fulfil your Terms of

Reference.

Yours sincerely

=

Charles Thomson
Chief Executive




From: The Right Honourable Sir John Chadwick
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provide a considered and helpful response to my document “Equitable Life ex
gratia payment scheme: My proposals as to the approach to be adopted and the
issues to be addressed”.

There are a number of points in your letter which I would like to discuss in detail. 1
understand that Simon Bor is exploring with your personal assistant possible dates
for a meeting with you and members of your team at Equitable Life. I thought it
might be helpful if, in advance of that meeting, I were to set out my thoughts on
those points. For convenience, I do so by reference to the numbered paragraphs in
my Proposals document:

(1) Paragraph 2.13

The statement by the Treasury Solicitor to which you refer in the seventh
paragraph of your letter is found, I think, in paragraph 8 of a letter dated 27
March 2009 addressed to Bindmans LLP in the context of the (then)
proposed proceedings for judicial review. That statement must be read in
conjunction with the first sentence of paragraph 9 of that letter: “It is, of
course, possible that some observations (within paragraphs 4.136 et seq of
the Response) may be relevant to the work that Sir John is undertaking
under the Terms of Reference ...".

In the context of the Ombudsman’s Sixth Finding of maladministration
(failure to ensure that the credit taken by the Society within its regulatory
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