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1 INTRODUCTION 

1.1 In my Second Interim Report, dated December 2009, I explained why, in the context of 

advising HM Government on matters arising from its Response to the Report of the 

Parliamentary Ombudsman on her investigation into the prudential regulation of the 

9ǉǳƛǘŀōƭŜ [ƛŦŜ !ǎǎǳǊŀƴŎŜ {ƻŎƛŜǘȅ όάǘƘŜ {ƻŎƛŜǘȅέ ƻǊ ά9ǉǳƛǘŀōƭŜ [ƛŦŜέύΣ L ǘƻƻƪ ǘƘŜ ǾƛŜǿ ǘƘŀǘ Ƴȅ 

Terms of Reference permitted me to adopt what I had described (in my First Interim Report) 

as the flexible approach to the assessment of relative loss suffered in respect of accepted 

cases of maladministration. Under the flexible approach relative loss is assessed by reference 

to the position that policyholders would have been in (whether or not they actually relied on 

ƛƴŦƻǊƳŀǘƛƻƴ ƛƴ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǇǳōƭƛǎƘŜŘ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ŦƻǊ ǘƘŜ ȅŜŀǊǎ мффл ǘƻ мффс ŀƴŘ мффу 

to 2000ύ ƻǊ ǇǊƻǾƛŘŜŘ ōȅ ǘƘŜ CƛƴŀƴŎƛŀƭ {ŜǊǾƛŎŜǎ !ǳǘƘƻǊƛǘȅ όάǘƘŜ C{!έ) in late 2001) if, from an 

appropriate start date, their investments had been made (at the time or times that they were 

made) in a comparator (real or notional). l stated, at paragraph 3.11 of the Second Interim 

Report, that (on the basis that I was free to do so) I proposed to adopt the flexible approach; 

but indicated, at paragraph 3.12, that I would keep that decision under review until the 

delivery of my final advice to the Government.  

1.2 The decision to adopt the flexible approach has been generally welcomed by those who have 

made representations to me in response to my Second Interim Report. I remain of the view 

that that is the approach which I should adopt. 

1.3 At Section 6 of my Second Interim Report I set out questions which, as it then seemed to me, I 

needed to address in order to complete my work. Those questions went to the nature and 

extent of the second, fourth and fifth fƛƴŘƛƴƎǎ ƛƴ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ wŜǇƻǊǘΤ ǘƘŜ ǇŜǊƛƻŘ ƻǾŜǊ 

which relative loss should be assessed (in particular, the start date and the end date); the 

identification of the comparator; and other matters.  I invited representations as to the 

answers that should be given to those questions.  

1.4 In the light of the representations which I have received in response to my Second Interim 

Report ς and of the provisional advice which I have received from my actuarial advisers ς I am 

now in a position to indicate the conclusions which I am, at present, minded to reach on most 

of the issues raised by the questions posed in Section 6 of that report. But, until the delivery of 

my final advice to the Government, I remain open to persuasion that those provisional 

conclusions are not the correct conclusions; and I will take account of further representations 

on those issues.    

1.5 In Section 2 of this Third InteǊƛƳ wŜǇƻǊǘ L ŀŘŘǊŜǎǎ ǘƘŜ ƴŀǘǳǊŜ ŀƴŘ ŜȄǘŜƴǘ ƻŦ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ 

second, fourth and fifth findings of maladministration (in so far as those findings have now 

been accepted by the Government). The provisional conclusions which I have reached on the 

issues addressed in Section 2 have informed my thinking as to the comparator and the period 

over which relative loss should be assessed: those matters are addressed, respectively, at 

Sections 3 and 4. Section 5 addresses other matters raised in earlier reports.    

1.6 In Section 6 of this Report I set out some further thoughts on the issues relating to 

apportionment; and, in Section 7, I indicate the advice which, at present, I am minded to give 
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as to factors which the Government might take into account in determining whether accepted 

maladministration has had a disproportionate impact on certain classes of policyholders.   

1.7 There are a number of appendices to this Third Interim Report. These contain material which 

has informed the contents of this report; and which (subject to review and further 

consideration) is likely to inform my final advice to HM Government.   

(i) Appendix ! Ŏƻƴǘŀƛƴǎ ŀ ǎǳƳƳŀǊȅ ƻŦ ƳŀǘŜǊƛŀƭΣ ŘǊŀǿƴ ŦǊƻƳ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ wŜǇƻǊǘ ŀƴŘ 

the Penrose Report, which is relevant to the timing of the scrutiny process as applied to 

ǘƘŜ {ƻŎƛŜǘȅΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳrns for the years 1990 to 1996; 

(ii) Appendix B contains a summary of the advice which I have received as to the extent of 

ǘƘŜ ǊŜƎǳƭŀǘƻǊΩǎ ǇƻǿŜǊ ǘƻ ŘƛǊŜŎǘ ǘƘŜ ǊŜǇǳōƭƛŎŀǘƛƻƴ ƻŦ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊns; 

(iii) Appendix C is a copy of  a letter from my actuarial advisers, setting out preliminary (and 

ǇǊƻǾƛǎƛƻƴŀƭύ ŀŘǾƛŎŜ ƻƴ ƳŀǘǘŜǊǎ ǊŜƭŀǘƛƴƎ ǘƻ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ ǎŜŎƻƴŘΣ ŦƻǳǊǘƘ ŀƴŘ ŦƛŦǘƘ 

findings and on the identification of a comparator;  

(iv) Appendix D contains data relevant to other life offices that operated in the market 

during the relevant period; and  

(v) Appendix E sets out data that has been provided by Equitable Life ς and analysed by my 

actuarial advisers ς as to the numbers and types of policy that were in force during the 

relevant period and the premium payments and claims that were made.   

1.8 As will be clear to the reader of this Third Interim Report, I have received extensive assistance 

in relation to actuarial matters by Towers Watson (formerly Towers Perrin). In particular, in 

preparing this report, I have sought and received (on a provisional basis) quantitative advice 

as to the effect which, absent maladministration, action by the Government !ŎǘǳŀǊȅΩǎ 

5ŜǇŀǊǘƳŜƴǘ όάD!5έύ ŀƴŘ ǘƘŜ ǇǊǳŘŜƴǘƛŀƭ ǊŜƎǳƭŀǘƻǊǎ ŘǳǊƛƴƎ ǘhe 1990s might have been 

ŜȄǇŜŎǘŜŘ ǘƻ ƘŀǾŜ ƻƴ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ; and the decisions which it might have 

been expected to take in response to regulatory action. It is recognised that advice of that 

nature will, necessarily, contain an element of subjectivity: in that it reflects what, in the 

professional view of the advisor, would have been likely to have happened in circumstances 

which did not, in fact, occur. With a view to reducing the extent to which that element of 

subjectivity might be said to affect the reliability of their advice to me, Towers Watson has 

recently appointed a panel of three senior external and independent actuaries to peer review 

ƛǘǎ ǿƻǊƪ όάǘƘŜ tŀƴŜƭέύΦ L ǿŜƭŎƻƳŜ ǘƘŜ ŀǇǇƻƛƴǘƳŜƴǘ ƻŦ ǘƘŀǘ tŀƴŜƭΦ ¢ƘŜ tŀƴŜƭ ǿƛƭƭ ǊŜǾƛŜǿ ǘƘŜ 

actuarial assumptions and methodology ǿƘƛŎƘ ǳƴŘŜǊƭƛŜ ¢ƻǿŜǊǎ ²ŀǘǎƻƴΩǎ ŀŘǾƛŎŜΤ ǿƛƭƭ ǊŜǇƻǊǘ 

their conclusions (in a form which will assist me in deciding whether it is reasonable to rely on 

advice based on those assumptions and methodology); and are likely to consider other 

ŀǎǇŜŎǘǎ ƻŦ ¢ƻǿŜǊǎ ²ŀǘǎƻƴΩǎ ǿƻǊƪ on which my final advice to HM Government will be based.   

1.9 I submit with this Third Interim Report a document containing correspondence between 

interested parties and my office concerning the Second Interim RepoǊǘ όάǘƘŜ 

/ƻǊǊŜǎǇƻƴŘŜƴŎŜέύΦ  /ƻǇƛŜǎ ƻŦ ǘƘŜ /ƻǊǊŜǎǇƻƴŘŜƴŎŜ ǿƛƭƭ ōŜ ŀǾŀƛƭŀōƭŜ ŦǊƻƳ Ƴȅ hŦŦƛŎŜ ƻƴ ǊŜǉǳŜǎǘ: 

alternatively it may be viewed on line at www.chadwick-office.org.   

1.10 Representations in response to this Third Interim Report should be made in writing and sent 

to : 
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The Office of Sir John Chadwick 

One Essex Court 

Temple 

London 

EC4Y 9AR 

Email to: info@chadwick-office.org 

1.11 In order that I can take proper account of such representations in preparing my final advice to 

Government, I would be grateful if they could reach my office by no later than 9 April 2010.   

1.12 I have been asked to submit my final advice in May 2010. I am working towards, and intend to 

meet, that target. 

1.13 For more information about my Office, please refer to its website at www.chadwick-office.org.  
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2 NATURE AND EXTENT OF SECOND, FOURTH AND FIFTH 

FINDINGS 

2.1 In my Second Interim Report I explained that my Revised Terms of Reference ς which the 

Government had laid before the House on 26 November 2009 as Cm 7762 ς required that, in 

addition to the matters in respect of which I was appointed to advise in January 2009, I advise 

also as to:  

άthe nature and extent of the finding of maladministration and injustice in 

relation to Finding 5 and the nature and extent of the finding of injustice in 

relation to Findings 2 & 4 so far as those Findings are now accepted.έ 

2.2 Lƴ {ŜŎǘƛƻƴ н ƻŦ ǘƘŀǘ {ŜŎƻƴŘ LƴǘŜǊƛƳ wŜǇƻǊǘ L ǎŜǘ ƻǳǘ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ ǎŜŎƻƴŘΣ ŦƻǳǊǘƘ ŀƴŘ ŦƛŦǘƘ 

findings of maladministration. In Section 5 of that report I set out my understanding of the 

scope of the advice now sought in relation to those findings. In Section 6, at paragraphs 6.2 to 

6.7, I set out questions which, as it seemed to me, I needed to address in order to give that 

advice.  

2.3 It is, I think, convenient to set out those questions in a more summary form:  

(i) What would have been the effect on Equitable LƛŦŜΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ŦƻǊ ǘƘŜ ȅŜŀǊǎ 

1990 to 1996 if GAD and the prudential regulator had taken the action which (absent 

maladministration) would have been taken in relation to the valuation rate of interest 

and the affordability and sustainability of EqǳƛǘŀōƭŜ [ƛŦŜΩǎ ōƻƴǳǎ ŘŜŎƭŀǊŀǘƛƻƴǎΚ   

(ii) ²Ƙŀǘ ǿƻǳƭŘ ƘŀǾŜ ōŜŜƴ ǘƘŜ ŜŦŦŜŎǘ ƻƴ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ŦƻǊ ǘƘŜ ȅŜŀǊǎ 

1994 to 1996 if GAD and the prudential regulator had taken the action which (absent 

maladministration) would have been taken in relation to the changes to retirement ages 

which Equitable Life made in respect of its 1994 and 1996 regulatory returns and 

reserves in respect of liabilities for ƎǳŀǊŀƴǘŜŜŘ ŀƴƴǳƛǘȅ ǊŀǘŜǎ όάD!wǎέύ?   

(iii) ²Ƙŀǘ ǿƻǳƭŘ ƘŀǾŜ ōŜŜƴ ǘƘŜ ŜŦŦŜŎǘ ƻƴ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǊŜƎǳƭŀǘƻǊȅ returns if GAD and the 

prudential regulator had taken the action which (absent maladministration) would have 

been taken in relation to the resilience reserve calculations in respect of the 1995 

regulatory returns and the information that users of EquitablŜ [ƛŦŜΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ 

were being misled?   

(iv) In relation to each of the second, fourth and fifth findings, if GAD and the prudential 

regulator had taken the action which (absent maladministration) would have been 

taken, how likely is it that policyholders or prospective policyholders would have 

decided not to take out new policies, not to pay further money into existing policies or 

(in so far as they were able to do so) to withdraw money from existing policies; and 

when would policyholders have taken such decisions?   

2.4 As I have said in the light of the advice which I have received from my actuarial advisers and 

the representations made to me in response to my Second Interim Report, I am now able to 

set out my provisional conclusions in answer to those questions. I emphasise that these are 

provisional conclusions. As I have explained, Towers Watson has appointed a panel of external 
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actuaries to review its work. I shall need to revisit my provisional conclusions when that 

review has taken place. I shall also need to take account of any further representations made 

to me in response to this Third Interim Report.  

The scrutiny process 

2.5 Lƴ ƻǊŘŜǊ ǘƻ ŀƴǎǿŜǊ ǘƘŜ ǉǳŜǎǘƛƻƴǎ ǊŀƛǎŜŘ ōȅ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ ǎŜŎƻƴŘΣ ŦƻǳǊǘƘ ŀƴŘ ŦƛŦǘƘ ŦƛƴŘƛƴƎǎ 

of maladministration, it is necessary not only to consider what steps GAD and the regulator 

would have taken (absent maladministration) but did not take; but also to consider how 

Equitable Life would have responded if those steps had been taken.  In particular, it is 

important to identify when GAD and the prudential regulators had opportunities to take 

action; and, if they had taken action, what steps would have been open to Equitable Life in 

response to such action.  In that context, it is necessary to have in mind the timing of the 

scrutiny process.   

2.6 Throughout the period in question, Equitable Life was obliged to submit its regulatory returns 

within six months of the end of the period to which they related1Φ  9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǊŜƎǳƭŀǘƻǊȅ 

returns related to the calendar year; and so its returns were due at the end of June in the 

following year. In each of the years in question, the Society submitted its returns within a few 

days of this deadline.  Regulatory returns could be obtained from the Society on request2.  I 

understand that regulatory returns may have been available for inspection, also, at Companies 

House.  Given that scrutiny by GAD or the regulator did not take place until after the returns 

had been submitted, it follows that they were open to public inspection before the scrutiny 

process had begun or been completed3. 

2.7 By the time the returns were submitted, Equitable Life had already declared a bonus for the 

year to which the returns related.  The bonus was decided at a board meeting in January or 

early February of the following year.  The bonus decision was the subject of a press release 

issued shortly thereafter, usually within 24 hours.  Policyholders were sent Annual Statements 

and bonus notices (usually in March); and the bonus then became effective on 1 April.   

2.8 ¢ƘŜ ŀǊǊŀƴƎŜƳŜƴǘǎ ŦƻǊ D!5Ωǎ ǎŎǊǳǘƛƴȅ ƻŦ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ǿŜǊŜ ǎŜǘ ƻǳǘ ƛƴ ǘƘŜ {ŜǊǾƛŎŜ [ŜǾŜƭ 

!ƎǊŜŜƳŜƴǘǎ όά{[!ǎέύΦ ¦ƴŘŜǊ ǘƘƻǎŜ ŀǊǊŀƴƎŜƳŜƴǘǎ ƛƴƛǘƛŀƭ ǎŎǊǳǘƛƴȅ ƻŦ ǘƘŜ ǊŜǘǳǊƴǎ ōȅ D!5 ǿŀǎ 

required to take place shortly after submission4.  Initial scrutiny required the completion of 

                                                           

1
 Pursuant to Section 22(1) of the Insurance Companies Act 1982: see, among other references, Report 

2/3/299 (page 65); and 2/5/911 (page 188).   
2
 I am informed (by the Society) that, throughout the period in question, few policyholders did ask to review 

the returns; and that only 200 copies (or thereabouts) were printed each year.   
3
 The information in paragraphs 2.6 and 2.7 has been provided to my actuarial advisers by Equitable Life.   

4
 ¢ƘŜ {[!ǎ ǊŜƭŀǘƛƴƎ ǘƻ ǘƘŜ ǇŜǊƛƻŘ ƛƴ ǉǳŜǎǘƛƻƴ ǿŜǊŜ ŎƻƳǇƭŜǘŜŘ ƛƴ мфуп όǘƘŜ άмфуп {[!έύΣ ǿƘƛŎƘ Ƴŀȅ ōŜ ŦƻǳƴŘ 

commencing at Report tŀǊǘ пκ ǇŀƎŜ ннфΤ ŀƴŘ ƛƴ aŀǊŎƘ мффр όǘƘŜ άмффр {[!έύΣ ǿƘƛŎƘ Ƴŀȅ ōŜ ŦƻǳƴŘ 

commencing at Report Part 4/ page 240.  If the date on which the 1995 SLA came into effect is material for the 

purposes of this Third Interim Report (which I doubt), I assume that it did so in March 1995, when it was 

ǎƛƎƴŜŘΦ  ¢ƘŜ мфуп {[! ǊŜǉǳƛǊŜŘ ǘƘŜ ƛƴƛǘƛŀƭ ǎŎǊǳǘƛƴȅ ǇǊƻŎŜǎǎ ǘƻ ōŜ ŎƻƳǇƭŜǘŜŘ άŀǎ ǎƻƻƴ ŀǎ ǇƻǎǎƛōƭŜέΥ ǎŜŜ ŎƭŀǳǎŜ от 

at Report Part 4/ page 233 and the description of the relevant provisions of the 1984 SLA at 2/3/360(a) to (d) 
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two checklists: the A1 and A2 Scrutiny Reports.  Completion of the A2 Scrutiny Report 

required GAD to assign the Society a priority rating which determined, among other matters, 

the timetable for completing the detailed scrutiny5.   

2.9 The timetables laid down in the 1984 and 1995 SLAs are set out at Appendix A.  It can be seen 

ǘƘŀǘ ǘƘŜ ǘŀǊƎŜǘ ŘŀǘŜǎ ŦƻǊ ŘŜǘŀƛƭŜŘ ǎŎǊǳǘƛƴȅ ƻŦ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǊŜǘǳǊƴǎ ǾŀǊƛŜŘ ǿƛǘƘ ǘƘŜ ǇǊƛƻǊƛǘȅ ƭŜǾŜƭ 

assigned to the scrutiny process in the particular case (see Table 3): so that, in relation to the 

Society during the relevant period, the target date varied from the end of October of the year 

in which the return was being scrutinised to the end of May of the year following6.  

2.10 At the end of its review, GAD sent a detailed scrutiny report to the regulator; and raised 

questions with (or made observations to) the Society on matters arising from the detailed 

scrutiny pǊƻŎŜǎǎΦ  ¢ƘŜ {ƻŎƛŜǘȅ ǿǊƻǘŜ ƛƴ ǊŜǎǇƻƴǎŜ ǘƻ D!5Ωǎ ǉǳŜǎǘƛƻƴǎ ŀƴŘ ƻōǎŜǊǾŀǘƛƻƴǎΦ ¢ƘŜ 

response could be expected to generate a further dialogue extending over a period of months; 

and, usually, running into the following year.  When GAD was satisfied that its questions and 

observations had been addressed, it would inform the prudential regulator that the scrutiny 

process was complete7.   

2.11 The dates on which relevant events occurred in relation to the regulatory returns for each of 

the years 1990 to 1996 are set out at Table 4 in Appendix A. I take the events in relation to the 

regulatory returns for the year 1990 (the first set of regulatory returns covered by the 

hƳōǳŘǎƳŀƴΩs findings) as an illustrative example8.   

(i) !ǘ ŀ ōƻŀǊŘ ƳŜŜǘƛƴƎ ƻƴ мо CŜōǊǳŀǊȅ мффмΣ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ !ǇǇƻƛƴǘŜŘ !ŎǘǳŀǊȅ ǇǊŜǎŜƴǘŜŘ 

to the board a preliminary valuation for the Society as at 31 December 1990, together 

with a bonus recommendation for 19909.  The Board approved this bonus; and it 

became effective on 1 April 1991.   

(ii) ¢ƘŜ {ƻŎƛŜǘȅΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ŦƻǊ мффл ǿŜǊŜ ǘƘŜƴ ǎǳōƳƛǘǘŜŘ ǘƻ ǘƘŜ 5¢L όǘƘŜ 

prudential regulator at the time) on 27 June 1991.  The returns were subject to initial A1 

scrutiny on 24 July 1991 and A2 scrutiny on 29 July 1991.  GAD submitted its detailed 

scrutiny report to the DTI on 20 November 1991.   

(iii) On 19 November 1991, GAD sent detailed questions and comments to Equitable Life. 

The Society responded on 22 November 1991.  There followed a period of dialogue 

ŀŘŘǊŜǎǎƛƴƎ ǘƘŜ ƳŀǘǘŜǊǎ ǊŀƛǎŜŘ ƛƴ D!5Ωǎ ƭŜǘǘŜǊΥ ƛƴ ǇŀǊǘƛŎǳƭŀǊΣ ƛƴ ƭŜǘǘŜǊǎ ŘŀǘŜŘ ом WŀƴǳŀǊȅ 

1992 (GAD to Equitable Life) and 13 February 1992 (Equitable Life to GAD).  On 24 

                                                                                                                                                                                     

(page 77).  The 1995 SLA required the initial scrutiny process to be completed by the end of August: see Report 

Part 4/ page 242; and a summary of the relevant provisions of the 1995 SLA at Report 2/4/758 (page 162). 
5
 See Report 1/5/86-87 (page 90).   

6
 The target date for the detailed scrutiny of the 1991 returns was 31 October 1992; and the date for the 

detailed scrutiny of the 1995 returns was 31 May 1997.   
7
 Over the period in question this often took place at about the time that the Society determined the bonus 

declaration for the year following the year of the returns under scrutiny.   
8
 See Report 1/6/43-56 (pages 105-107).   

9
 I understand this to be the effect of chapter 4/ paragraph 57 (page 133) of the Penrose Report (hereafter, 

άtŜƴǊƻǎŜ пκрт όǇŀƎŜ мооύέύΦ   



Equitable Life ex-gratia payment scheme: Third Interim Report    9 

February 1992, GAD notified the DTI that the scrutiny process was complete in relation 

to the 1990 returns.   

(iv) Before the completion of the scrutiny process in February 1992, the board of Equitable 

Life had considered, at a meeting on 22 January 1992, the preliminary valuation for the 

{ƻŎƛŜǘȅ ŀǎ ŀǘ ом 5ŜŎŜƳōŜǊ мффм ŀƴŘ ŀǇǇǊƻǾŜŘ ǘƘŜ !ǇǇƻƛƴǘŜŘ !ŎǘǳŀǊȅΩǎ ōƻƴǳǎ 

recommendation for 1991 (of 6.5% in respect of pensions business)10.   

What would have occurred absent maladministration?   

2.12 It must be assumed that if the maladministration on the part of GAD which is the subject of 

ǘƘŜ hƳōǳŘǎƳŀƴΩǎ ǎŜŎƻƴŘΣ ŦƻǳǊǘƘ ŀƴŘ ŦƛŦǘƘ ŦƛƴŘƛƴƎǎ ƘŀŘ ƴƻǘ ƻŎŎǳǊǊŜŘΣ ǘƘŜǊŜ ǿƻǳƭŘ ƘŀǾŜ ōŜŜƴ 

dialogue between GAD and the regulator (at that time, the DTI), on the one hand, and the 

Society, on the other hand, as to matters which (absent such maladministration) would have 

been raised by GAD in the course of its scrutiny of the regulatory returns. Those matters were:  

(i) the vaƭǳŀǘƛƻƴ ƛƴǘŜǊŜǎǘ ǊŀǘŜ όά±Lwέύ ŜƳǇƭƻȅŜŘ ŀƴŘ ǘƘŜ ŀŦŦƻǊŘŀōƛƭƛǘȅ ŀƴŘ ǎǳǎǘŀƛƴŀōƛƭƛǘȅ ƻŦ 

ǘƘŜ {ƻŎƛŜǘȅΩǎ ōƻƴǳǎ ŘŜŎƭŀǊŀǘƛƻƴǎ ƛƴ ǊŜǎǇŜŎǘ ƻŦ ǘƘŜ ǊŜǘǳǊƴǎ ŦƻǊ ŜŀŎƘ ƻŦ ǘƘŜ ȅŜŀǊǎ мффл ǘƻ 

1996;  

(ii) the changes to assumed retirement ages made in the returns for the years 1994 and 

1996;  

(iii) the absence of reserves for GAR liabilities in the returns for the years 1994 to 1996; and 

(iv) the resilience reserve calculations in the returns for the year 1995. 

2.13 In order to reach a conclusion as to the likely outcome of the dialogue which would have 

taken place in relation to these matters, it is necessary to consider what steps could 

reasonably have been taken by the regulator (on the one hand) and by the Society (on the 

other hand); and what outcome each is likely to have wished to achieve.   

2.14 I think it appropriate to assume that, consistently with their role, the prudential regulators 

would have sought to ensure that the assumptions, valuations and reserves underlying 

9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ŦŜƭƭ ǿƛǘƘƛƴ ǇŀǊŀƳŜǘŜǊǎ ǿƘƛŎƘ ǿƻǳƭŘ ƘŀǾŜ been accepted as 

reasonable at that time by experienced actuaries familiar with long term insurance business as 

carried on by life companies in the United Kingdom.  The regulators were equipped with 

extensive powers pursuant to the Insurance Companies Act мфун όǘƘŜ ά!ŎǘέύΤ ōǳǘ ǘƘŜ ŜȄŜǊŎƛǎŜ 

of those powers was subject to important constraints. There was obvious scope for challenge 

by way of judicial review11.  I think it appropriate to assume that, so far as possible, the 

regulators would have sought to achieve the desired outcome by persuasion rather than 

intervention; and, faced with determined resistance, would not have exercised powers of 

intervention without a high degree of confidence that a challenge to that exercise would fail.  

                                                           

10
 Penrose 4/69 (page 137).   

11
 There was the threat of just such a challenge, from which the Society subsequently backed away, in relation 

ǘƻ Ia ¢ǊŜŀǎǳǊȅΩǎ ƛƴǎƛǎǘŜƴŎŜ ƻŦ ŀ ǊŜǎŜǊǾŜ ŦƻǊ D!w ƭƛŀōƛƭƛǘƛŜǎ ƛƴ ǘƘŜ мффу ǊŜǘǳǊƴǎΥ ǎŜŜ wŜǇƻǊǘ мκтκол όpage 142).   
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2.15 I think it appropriate to assume, also, that, in response to concerns raised by GAD, the Society 

is likely to have sought to make the least adjustment to the assumptions, valuations and 

reserves underlying its regulatory returns that it could persuade GAD or the regulator to 

accept.  To the extent that it was obliged to adjust the underlying assumptions, valuations and 

reserves in order to satisfy the regulator, I think it appropriate to assume that, so far as 

possible, the Society would have sought to make only such changes as would enable it to 

show a position similar to that shown in its regulatory returns as in fact submitted.  It would 

have resisted changes which would have the effect of requiring it to change the philosophy on 

which the management of its business was based; and, in particular, it would have resisted 

changes which would affect its ability to attract new business12. I am advised that it would be 

reasonable to assume that the Society would have sought, where reasonable and practical, to 

show in its regulatory returns an appropriate ratio of surplus to required minimum margin.  

CƻǊ ǘƘŜ ǇǳǊǇƻǎŜǎ ƻŦ ¢ƻǿŜǊǎ ²ŀǘǎƻƴΩǎ provisional analysis, it has been assumed that the 

appropriate ratio was at least 150%13.  But this will be given further consideration.   

2.16 It is important, also, to consider at this stage the approach that the Society took to presenting 

the valuation in its returns.  As set out at paragraphs 5.5 to 5.8 of my Second Interim Report, 

throughout the period to which the Report related, the Society presented two valuations in its 

ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎΣ ǿƘƛŎƘ ǘƘŜ hƳōǳŘǎƳŀƴ Ƙŀǎ ǘŜǊƳŜŘ ǘƘŜ άƳŀƛƴ Ǿŀƭǳŀǘƛƻƴέ ŀƴŘ ǘƘŜ 

άŀǇǇŜƴŘƛȄ ǾŀƭǳŀǘƛƻƴέΦ  ¢Ƙƛǎ ǿŀǎ ŘƻƴŜ ōŜŎŀǳǎŜ ǘƘŜ Ƴŀƛƴ Ǿŀƭǳŀǘƛƻƴ ǿŀǎ ŎŀǊǊƛŜŘ ƻǳǘ using a 

different approach from that prescribed by the Insurance Companies Regulations 1981 or, 

ǿƘŜǊŜ ǊŜƭŜǾŀƴǘΣ ǘƘŜ LƴǎǳǊŀƴŎŜ /ƻƳǇŀƴƛŜǎ wŜƎǳƭŀǘƛƻƴǎ мффп όǘƻƎŜǘƘŜǊΣ ŀǎ ŀǇǇǊƻǇǊƛŀǘŜΣ άǘƘŜ 

wŜƎǳƭŀǘƛƻƴǎέύΦ  ¢ƘŜ {ƻŎƛŜǘȅ ǿŀǎ ǇŜǊƳƛǘǘŜŘ ǘƻ ǳǎŜ ǘƘƛǎ ŘƛŦŦŜǊŜƴǘ approach as the basis for its 

main valuation if, but only if, it could demonstrate that the valuation carried out in accordance 

with the approach and minimum basis prescribed by the Regulations would not be less 

favourable than the main valuation. The purpose of the appendix valuation was to 

demonstrate that that requirement was met. 

2.17 In practice, the presentation adopted by the Society did not disclose the size of the resilience 

reserve calculated in respect of the appendix valuation.  That approach was criticised by the 

Ombudsman: but did not give rise to a finding of maladministration.  The approach did not 

give rise to a finding of maladministration because it was permitted by the Regulations and 

the regulators could not have forced the Society to change its approach14. 

2.18 DƛǾŜƴ ǘƘŜ {ƻŎƛŜǘȅΩǎ ŀǇǇǊƻŀŎƘ to presenting the valuation in its returns, any change to the 

appendix valuation would only require a revision to the main valuation to the extent that the 

change gave rise to a result (after allowing for the resilience reserve) which did not allow the 

Society to demonstrate that the main valuation was at least as strong as the minimum 

                                                           

12
 The observations in this paragraph were foreshadowed at paragraphs 5.24, 5.27. 5.31 and 5.31 of the 

{ŜŎƻƴŘ LƴǘŜǊƛƳ wŜǇƻǊǘΦ ¢ƘŜȅ ŀǊŜ ōŀǎŜŘ ƻƴ [ƻǊŘ tŜƴǊƻǎŜΩǎ ŀǎǎŜǎǎƳŜƴǘ ƻŦ ǘƘŜ ƳŀƴƴŜǊ ƛƴ ǿƘƛŎƘ ǘƘŜ {ƻŎƛŜǘȅΩǎ 

business was managed.  I refer, by way of example, to Penrose para 19/38 (page 689) in relation to the 

{ƻŎƛŜǘȅΩǎ ōƻƴǳǎ ǇƻƭƛŎȅΦ   
13

 Pursuant to the priority ratings in the SLAs, this would have placed the Society at about the middle of the 

ǊŜƎǳƭŀǘƻǊΩǎ ǇǊƛƻǊƛǘƛŜǎ ŦƻǊ ǎŎǊǳǘƛƴȅΦ  aȅ ŀŎǘǳŀǊƛŀƭ ŀŘǾisers are considering how the market conditions that 

prevailed at different times throughout the 1990s may have affected this target.   
14

 Report 1/10/370 (page 270).   
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required under the Regulations.  It follows that, when considering the impact of any change 

resulting from the concerns of GAD or the regulator, it is important to consider whether the 

change would require a revision to the aggregate of the appendix valuation and the resilience 

reserve; or whether the effect of the change would be limited to the valuation of liabilities 

presented in the appendix valuation.  If the latter, the change would not affect the main 

valuation.   

2.19 Given the potential for tension between the outcomes which the regulator and the Society 

would each, respectively, have wished to achieve in addressing the matters which (absent 

maladministration) GAD would have raised in the course of its scrutiny of the regulatory 

returns for the years 1990 to 1996, my present view is that the appropriate basis upon which 

ǘƻ ŀǇǇǊƻŀŎƘ ǘƘŜ ǉǳŜǎǘƛƻƴ άǿƘŀǘ ǿƻǳƭŘ ƘŀǾŜ ƻŎŎǳǊǊŜŘ ŀōǎŜƴǘ ƳŀƭŀŘƳƛƴƛǎǘǊŀǘƛƻƴΚέ ƛǎ ǘƻ 

assume that the regulators would have succeeded in requiring the Society to adopt an 

approach to valuations, assumptions and reserves that fell within parameters which would 

have been accepted as reasonable at the time; but that, in the face of resistance from the 

Society, the regulators would not have sought, by the exercise of intervention powers, to 

force the Society to adopt valuations, assumptions and reserves at the more prudent end of 

the acceptable range; or, perhaps, even towards the middle of that range.   

2.20 The Society could have sought to respond to the concerns which (absent maladministration) 

GAD and the regulator would have expressed as to the sufficiency of the valuation basis by 

making minor changes to the liabilities disclosed in the appendix valuation: to the extent that 

such minor changeǎ ǿƻǳƭŘ ƘŀǾŜ ŀŘŘǊŜǎǎŜŘ ǘƘŜ ǊŜƎǳƭŀǘƻǊΩǎ ŎƻƴŎŜǊƴǎΦ  Lǘ Ƴŀȅ ōŜ ǘƘŀǘ ƛƴ ǎƻƳŜ 

instances, these changes could have been made without making any changes to the overall 

result (after including the effect of the resilience reserve) and hence the main valuation could 

have remained unchanged.  The Society might have sought to argue that, if the asset stresses 

which are tested in the resilience reserve calculation had occurred, the Society would not 

have declared an annual bonus; and that, therefore, it was not necessary for it to include any 

margin for future bonuses in the basis used to calculate the resilience reserve.  In these 

circumstances ς and if this argument were accepted by GAD and the regulator ς there would 

have been no requirement to change the main valuation.  

2.21 Although I consider that this could have been a possible outcome in response to the concerns 

of GAD and the regulator, my present view is that a more likely outcome would have been 

that the Society would, in some years, have made changes that would have affected the 

resilience reserve basis (and hence the aggregate of the resilience reserve and the valuation 

presented in the appendix valuation); and so would have required a revision to the main 

valuation.  But, as I have said, I think the changes adopted would have been at the less 

prudent end of the reasonable range.  There are two reasons why I take that view. 

2.22 CƛǊǎǘΣ ŀǎ ƛǘ ǎŜŜƳǎ ǘƻ ƳŜΣ ǘƘŜ ǊŜƎǳƭŀǘƻǊǎΩ ƻōƭƛƎŀǘƛƻƴǎ ŘƛŘ ƴƻǘ Ǝƻ ōŜȅƻƴŘ ǊŜǉǳƛǊƛƴƎ ǘƘŜ {ƻŎƛŜǘȅ ǘƻ 

adopt valuations, assumptions and reserves which fell within parameters which would have 

been accepted as reasonable at the time. There was no requirement on the regulators to insist 

that the Society adopt valuations, assumptions and reserves which fell at the more prudent 

end of the acceptable range; or even in the middle of the acceptable range.  It was enough 

ǘƘŀǘ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǾŀƭǳŀǘƛƻƴǎΣ ŀǎǎǳƳǇǘƛƻƴǎ ŀƴŘ ǊŜǎŜǊǾŜǎ ŦŜƭƭ ǿƛǘƘƛƴ ǘƘŜ ŀŎŎŜǇǘŀōƭŜ ǊŀƴƎŜΣ ŀƭōŜƛǘ 

at the lower end of that range.  The regulators needed to do no more than the minimum 
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necessary to comply with their obligations. In those circumstances ς and by analogy with the 

principles which would be applicable to the evaluation of loss in litigation ς there is no proper 

basis for an assumption that the regulators would have done more than the minimum that 

they were obliged to do.  

2.23 Second, it seems to me that, if the Society had accepted the need, and had indicated 

willingness, to adopt valuations, assumptions and reserves which did fall within acceptable 

parameters (albeit at the less prudent end of the range), an attempt to exercise the 

ǊŜƎǳƭŀǘƻǊǎΩ ǇƻǿŜǊǎ ǎƻ ŀǎ ǘƻ ŦƻǊŎŜ ǘƘŜ {ƻŎƛŜǘȅ ǘƻ ƳƻǾŜ ǘƻǿŀǊŘǎ ǘƘŜ ƳƻǊŜ ǇǊǳŘŜƴǘ ŜƴŘ ƻŦ ǘƘŀǘ 

range would have been vulnerable to challenge by way of judicial review; and that the 

regulator could not have been confident that such a challenge would fail.  

2.24 I am aware that there is a widely held view ς which finds expression in representations which 

have been made to me ς that, if the regulators had acted as they should have done during the 

early 1990s, the steps which they would have taken would have revealed the existence of the 

substantial shortfall of policy values as against assets at that time; and which formed the basis 

ŦƻǊ Ƴŀƴȅ ƻŦ [ƻǊŘ tŜƴǊƻǎŜΩǎ ŎǊƛǘƛŎƛǎƳǎ ƻŦ ǘƘŜ ǿŀȅ ƛƴ ǿƘƛŎƘ ǘƘŜ {ƻŎƛŜǘȅΩǎ ōǳǎƛƴŜǎǎ ǿŀǎ 

conducted15.  In fact, the shortfall was brought to the attention of DTI by a letter dated 10th 

September 199216. But my present view is that it cannot be said with any confidence that the 

shortfall of policy values as against assets would have been regarded as a sufficient, or 

necessary, basis for regulatory intervention.  The regulations in force at the relevant time 

were not intended to address the relationship between policy values (which included both 

guaranteed and non-guaranteed benefits) and assets: they were intended only to address the 

relationship between guaranteed benefits and assets.  I invite further representations on this 

point.  

Publication of amended regulatory returns  

2.25 My present view is that the regulators are unlikely to have insisted on the re-publication of 

ǘƘŜ {ƻŎƛŜǘȅΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ŦƻǊ мффл ǘƻ мффс ƛƴ ŀƴ ŀƳŜƴŘŜŘ ŦƻǊƳΦ {ǳǇǇƻǊǘ ŦƻǊ ǘƘŀǘ ǾƛŜǿ ƛǎ 

found in the fact that when, in 1999, the regulators were faced with a decision whether or not 

to require a re-publication of returns ς having identified a serious deficiency in the position 

reported by the Society in relation to its 1997 returns ς they decided not to do so. Reasons for 

ǘƘŀǘ ŘŜŎƛǎƛƻƴ ǿŜǊŜ ǎŜǘ ƻǳǘ ƛƴ ŀ ƭŜǘǘŜǊ ƻŦ т WŀƴǳŀǊȅ мффф ŦǊƻƳ ǘƘŜ C{!Ωǎ ŘƛǊŜŎǘƻǊ ƻŦ ƛƴǎǳǊŀƴŎŜ ǘƻ 

his chairman:  

άThis [requiring republication of corrected 1997 returns] would demonstrate 

ǘƘŜ C{!Ωǎ ǿƛƭƭƛƴƎƴŜǎǎ ǘƻ ǘŀƪŜ ŀŎǘƛƻƴ ǿƘŜǊŜ ƛƴǎǳǊŀƴŎŜ ŎƻƳǇŀƴƛŜǎ fell short of 

meeting their obligations. However, there are significant doubts about whether 

the legislation empowers us to require companies to correct their returns 

where we consider them to have been prepared on an inappropriate basis. 

Each case would have to be considered on its merits and in many cases we 

doubt we would have sufficient grounds to intervene. Therefore, it is unlikely 

                                                           

15
 See particularly the figures set out at Appendix G of the Penrose Report.   

16
 Penrose 16/77 (page 563). 
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that such action would produce a clearer position for the public ς certainly in 

the period before publication of the next returns.  

Even if such action could be enforced, we would need to allow companies time 

to do the necessary work. In practice, companies would be unlikely to be in a 

position to correct their 1997 returns much before they were superseded by 

their 1998 returns (at best the end of February assuming the request were 

issued immediately and instantly accepted by the company). Bearing in mind 

that the overall financial position in the resubmitted returns might look little 

different in the majority of cases (see below) and would already be more than a 

year out of date we believe that the costs of such an approach would be 

disproportionate to the benefits.έ17 

2.26 It can be seen from that letter that, in 1999, the FSA had doubts as to its power (as regulator) 

to force corrections to the returns.  I have not identified a document which sets out the 

reasoning which led to this view18; but the advice which I have received ς a summary of which 

is contained in Appendix B ς suggests that the true position was, indeed, unclear. Put shortly, 

although the regulator had the power to force a life insurer to publish a corrected regulatory 

return in certain circumstances, it is not clear that the power would have been exercisable in 

the circumstances that did exist from time to time during the relevant period.  

2.27 It is unnecessary to reach a determinative view on that question. It seems clear, from the 

second paragraph of the letter of 7 January 1999 (set out above), that the regulators were 

conscious that, save in special circumstances or in respect of obvious errors or omissions, it 

would not be practical or desirable to force the re-publication of corrected historic returns: in 

the circumstances that, by the time re-publication could take place, the returns for that year 

would have been superseded by the returns for the following year. I have in mind that, during 

the period relevant to the scrutiny of thŜ {ƻŎƛŜǘȅΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ŦƻǊ ǘƘŜ ȅŜŀǊǎ мффл ǘƻ 

1996, the regulator was the DTI (and not the FSA); but I have no reason to think that the DTI 

would have taken a different view.   

2.28 My provisional view, therefore, is that the likely outcome of any dialogue between GAD (or 

the regulator) and the Society concerning the matters that are the subject of the 

hƳōǳŘǎƳŀƴΩǎ ǎŜŎƻƴŘΣ ŦƻǳǊǘƘ ŀƴŘ ŦƛŦǘƘ ŦƛƴŘƛƴƎǎ ƻŦ ƳŀƭŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ǿƻǳƭŘ ƘŀǾŜ ōŜŜƴ that ς 

rather than seeking to insist on the republication of historic returns ς the regulator would 

have pressed for changes which would be reflected in current returns. That was, in fact, the 

outcome of the dialogue relating to reserves for GAR liabilities in the 1997 regulatory returns 

which took place in late 1998.  In particular, it seems to me likely that, as a result of matters 

raised in the context of the scrutiny of regulatory returns for one year, the regulator would 

have sought to require the Society to adopt a different valuation method in the regulatory 

returns for the following year; and, possibly, would have required an acceleration of the 

                                                           

17
 See Report Part 3/ pages 340-342.  The passage quoted is found at page 341.   

18
 It appears to originate in the advice provided by a legal adviser to HM Treasury on 11 December 1998, 

excerpts from which may be found at Report Part 3/ pagŜ онфΣ ƻƴ ǿƘƛŎƘ D!5Ωǎ /ƘƛŜŦ !ŎǘǳŀǊȅ Ŏŀǎǘ Řƻǳōǘ ƛƴ ŀ 

letter dated 15 December 1998, which is recorded at Report Part 3/ page 330. 
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submission of that return pursuant to section 43(1) of the Act. Again, that was one of the 

steps taken by ǘƘŜ C{! ŦƻƭƭƻǿƛƴƎ ŎƻƴŎŜǊƴ ŀǎ ǘƻ ǘƘŜ {ƻŎƛŜǘȅΩǎ ŀǇǇǊƻŀŎƘ ǘƻ D!w ƭƛŀōƛƭƛǘȅ ǊŜǎŜǊǾŜǎ 

in its 1997 returns.   

Changes to valuations in future regulatory returns 

2.29 As I have said, I think it appropriate to assume that Equitable Life would have been likely to 

resist change as far as it was able to do so.  A possible ς but not, as I think at present, the most 

likely ς ƻǳǘŎƻƳŜ ŎƻǳƭŘ ƘŀǾŜ ōŜŜƴ ǘƘŀǘ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǊŜǎƛǎǘŀƴŎŜ ǿƻǳƭŘ ƘŀǾŜ ƭŜŘ ǘƻ ƴƻ ŎƘŀƴƎŜ ŀǘ 

all in its regulatory returns for much of the period 1990 to 1996.  For reasons which I shall 

explain, my provisional view is that a more likely outcome would have been that the Society 

would have strengthened the basis for the appendix valuation but left the calculation of the 

aggregate liability, including the resilience reserve (as disclosed to GAD, but not published), 

unchanged.  This would not have led to a change to the main valuation; and would have had 

only minor impact on the presentation of the results.   

2.30 If GAD had raised the matters which the Ombudsman found it should have raised, had 

concluded, following dialogue, that the valuations, assumptions and reserves underlying the 

regulatory returns under scrutiny did not fall within acceptable parameters and had satisfied 

the Society that that conclusion could not sensibly be challenged, it would have followed that 

the Society would have been forced to calculate its liabilities for the purposes of regulatory 

solvency more prudently.  This would have led to an increase in the mathematical reserves; 

and a consequent redǳŎǘƛƻƴ ƛƴ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǎƻƭǾŜƴŎȅ ƳŀǊƎƛƴΦ ¢ƘŜ ŜŦŦŜŎǘ ǿƻǳƭŘ ƘŀǾŜ ōŜŜƴ 

reflected in the next published regulatory return.  

2.31 Lǘ Ƴǳǎǘ ōŜ ǊŜŎƻƎƴƛǎŜŘΣ ƘƻǿŜǾŜǊΣ ǘƘŀǘ ŎƘŀƴƎŜǎ ƳŀŘŜ ƛƴ ǊŜǎǇƻƴǎŜ ǘƻ D!5Ωǎ ŜȄǇǊŜǎǎŜŘ ŎƻƴŎŜǊƴǎ 

would not have been made in isolation.  At the same time as adopting a more prudent 

approach to the matters which had given rise to those concerns, the Society is likely to have 

sought to weaken other margins which, until that time, had been calculated on a more 

prudent basis than could be required under the Regulations.   

2.32 In appropriate circumstances, and with the permission of the prudential regulator, a life 

insurance company was permitted at the relevant time to take into account profits which 

were expected to arise between the date of the regulatory return and the crystallisation of its 

liabilities19.  That is to say, subject to obtaining consent from the regulator (in an Order made 

pursuant to Section 68 of the Act), the life company was permitted to include among its assets 

ŀƴ άƛƳǇƭƛŎƛǘ ƛǘŜƳέ ƛƴ Ǌespect of future profits. For each of the years in question, 1990 to 1996, 

Equitable Life applied for and obtained a Section 68 Order permitting it to take credit for an 

implicit item in respect of future profits.  In each year, the Society submitted to the regulator 

calculations which suggested that it was entitled to take credit for a substantially larger 

implicit item than that for which it in fact applied.  In each of the relevant years, the 

application was granted.   

                                                           

19
 The constraints on this ability were set out in Regulation 11 of the Insurance Companies Regulations 1981 

όǘƘŜ άмфум wŜƎǳƭŀǘƛƻƴǎέύ ŀƴŘΣ ǎǳōǎŜǉǳŜƴǘƭȅΣ wŜƎǳƭŀǘƛƻƴ нп ƻŦ ǘƘŜ LƴǎǳǊŀƴŎŜ /ƻƳǇŀƴƛŜǎ wŜƎǳƭŀǘƛƻƴǎ мффп όǘƘŜ 

άмффп wŜƎǳƭŀǘƛƻƴǎέύΦ   
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2.33 Despite obtaining the necessary Section 68 Orders, the Society did not, in fact, take any credit 

for a future profits implicit item in its regulatory returns for the years 1990 to 1993. I 

understand that, at that time, the market may have regarded the inclusion of a future profits 

implicit item in regulatory returns as a sign of weakness. But I understand the position to have 

changed by the mid-1990s: by then, the use of future profit implicit items was more 

widespread within the industry and was not regarded as such a sign of weakness.  From 1994 

onwards, Equitable Life did take credit for future profits in its returns (in the sum of £250 

million for 1994; £264 million for 1995 and £313 million for 1996).   

2.34 I am advised that, if GAD had raised and pursued the matters which are the subject of the 

hƳōǳŘǎƳŀƴΩǎ ǎŜŎƻƴŘΣ ŦƻǳǊǘƘ ŀƴŘ ŦƛŦǘƘ findings of maladministration, the Society would have 

been likely, by way of response, to have sought to mitigate the effect of its increased 

requirement to hold mathematical reserves by including a future profits implicit item (or, in 

respect of the years from 1994 onwards, including a larger implicit item) in its regulatory 

solvency calculations for the relevant years.   

2.35 In addition to its with-profits business, the Society had an in-force book of non profit business.  

I am advised that there may have been some opportunity to release surplus on this business 

through adopting slightly weaker assumptions.  Areas in which this could have been done 

include the mortality margin and VIR (particularly in the resilience reserve): the latter through 

a better matching of cashflows between assets and liabilities. But I am advised that it is 

difficult to quantify the extent to which this would be possible, in practice, without the details 

of the operating experience at the time. There may, in principle, have been other respects in 

which it was possible for the Society to weaken the assumptions underlying its reserving 

calculations; but, again, I am advised that it is not possible, now, to assess with confidence 

which assumptions could properly have been weakened. My actuarial advisers have not 

included any such weakened assumptions in their analysis.   

Changes to investment mix 

2.36 In addition to the above, the Society would have been able to improve its solvency position for 

the future by changing its investment mix, so as to include a greater proportion of fixed 

interest assets.  The regulatory rules limited the VIR by reference to the yield on fixed interest 

assets and the running yield on equities: the running yield on equities would exclude capital 

appreciation.20  Inclusion of a greater proportion of fixed interest assets ς and a lower 

proportion of equities ς would permit the adoption of a higher VIR in respect of liabilities.  The 

overall ǊŜǎǳƭǘ ǿƻǳƭŘ ƘŀǾŜ ōŜŜƴ ǘƻ ǊŜŘǳŎŜ ǘƘŜ Ǿŀƭǳŀǘƛƻƴ ƻŦ ǘƘŜ {ƻŎƛŜǘȅΩǎ ƭƛŀōƛƭƛǘƛŜǎΦ  L ŀƳ ŀƭǎƻ 

advised that it is easier to match liability cashflow with the anticipated income from fixed 

interest assets; so that a higher proportion of fixed income assets can permit a lower 

resilience reserve.   

2.37 The disadvantage of switching into fixed interest assets would have been that, at the relevant 

time, there was a widely held view that the long-term performance of fixed interest assets 

                                                           

20
 I am advised that, generally, the yield on fixed interest assets over the relevant period was greater than the 

running yield on equities ς although the total return from equities, including capital appreciation, might have 

been expected to be greater. 
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would be worse than that of equities.  The likely perception would have been that, if the 

Society were forced to switch into fixed interest assets, the performance of its investment 

fund would suffer: so reducing its capacity in respect of future bonus declarations.  Holding a 

high proportion of equities was perceived to give rise to a marketing advantage; and, for this 

reason as well, it is likely that the Society would have been reluctant to make a substantial 

switch to fixed interest assets until other options for changing other aspects of the valuation 

had been exhausted.   

Financing  

2.38 The Society could, in principle, have adopted various types of financing arrangements in this 

period.  These include reinsurance and the issue of subordinated debt.  But I am advised that 

it is unlikely to have been possible for the Society to reinsure its liabilities satisfactorily 

without incurring premiums that largely or wholly discounted any reserving benefit obtained 

by the reinsurance. It is unlikely that subordinated debt could have been arranged quickly; but 

it could have been used to improve the surplus position.  The Society entered into a 

subordinated debt transaction during 1997; and could have done so earlier.  Nevertheless my 

ŀŘǾƛǎŜǊǎΩ ǇǊŜǎŜƴǘ ǾƛŜǿ ƛǎ ǘƘŀǘ ƛǘ ǿƻǳƭŘ ƴƻǘ ōŜ ŀǇǇǊƻǇǊƛŀǘŜ ǘƻ ŀǎǎǳƳŜ ǘhat, in practice, the 

Society would have issued subordinated debt during the period in question.  To seek to raise a 

subordinated loan might have been viewed in the market as a sign of weakness, which the 

Society is likely to have wished to avoid.   

Changes to bonus rate 

2.39 ! ŦǳǊǘƘŜǊ ǎǘŜǇ ƻǇŜƴ ǘƻ 9ǉǳƛǘŀōƭŜ [ƛŦŜΣ ƛŦ ƛǘ ƘŀŘ ōŜŜƴ ǊŜǉǳƛǊŜŘ ǘƻ ƳŜŜǘ D!5Ωǎ ŎƻƴŎŜǊƴǎ, would 

have been to reduce the bonus for the following year: in principle, to the point of declaring no 

bonus.  Any reduction would have had the result of ǊŜŘǳŎƛƴƎ ǘƘŜ {ƻŎƛŜǘȅΩǎ ƭƛŀōƛƭƛǘƛŜǎ ŦƻǊ ǘƘŜ 

year in which the reduction was made.  But it is likely that a reduction in bonus would have 

been seen by the Society as a commercially unattractive option.  Throughout the 1990s, the 

Society recognised the commercial importance of its ability to attract new business with 

references to its declared bonuses21.  It seems likely, therefore, that a reduction in bonus 

would have been accepted only if other options had been found to be insufficient to meet 

concerns raised by GAD and the regulator.  

2.40 A reduction in bonus would only have been possible in the event that the scrutiny process had 

been completed in time. In the events which happened, it is only in relation to the 1992 

regulatory returns that the scrutiny process was not completed in time to have been capable 

of affecting  ǘƘŜ ŦƻƭƭƻǿƛƴƎ ȅŜŀǊΩǎ ōƻƴǳǎΥ ǘƘŜ ǎŎǊǳǘƛƴȅ ƻŦ ǘƘŜ мффн ǊŜǘǳǊƴǎ ǿŀǎ ƴƻǘ ŎƻƳǇƭŜǘŜŘ 

until 28 March 199422 (after the 1995 bonus had been declared).  In all other years with which 

I am concerned, the detailed scrutiny process was completed before the board meeting at 

ǿƘƛŎƘ ǘƘŜ ŦƻƭƭƻǿƛƴƎ ȅŜŀǊΩǎ ōƻƴǳǎ ǿŀǎ ŘŜŎƭŀǊŜŘΦ   

                                                           

21
 As to which, see again Penrose 19/38 (page 689).   

22
 See Appendix A.   
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A year by year analysis  

2.41 I turn now to consider what, in fact, is likely to have occurred in relation to the regulatory 

returns for the years 1990 to 1996 ς and thereafter ς if GAD had acted without 

maladministration.  In relation to each year, I have asked my actuarial advisers to assess what 

the regulatory returns are likely to have shown if the maladministration had not taken place.  

Their provisional advice is contained in the letter which is Appendix C to this Third Interim 

Report.  

2.42 Towers Watson has assessed what (absent malaŘƳƛƴƛǎǘǊŀǘƛƻƴύ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ 

for the years 199123 to 1999 would have been likely to show on the basis of two alternate 

ŀǎǎǳƳŜŘ ǎŎŜƴŀǊƛƻǎΥ ǘƘŀǘ ƛǎ ǘƻ ǎŀȅΣ ƻƴ ǘƘŜ ōŀǎƛǎ ƻŦ ǿƘŀǘ ŀǊŜ ŘŜǎŎǊƛōŜŘ ŀǎ ŀ Ψ[ƻǿŜǊ LƳǇŀŎǘΩ 

ǎŎŜƴŀǊƛƻ ŀƴŘ ŀ ΨIƛƎƘŜǊ LƳǇŀŎǘΩ ǎŎŜƴŀǊƛƻΦ  Each scenario comprises two sets of assumptions as 

ǘƻ ǘƘŜ ŜȄǘŜƴǘ ǘƻ ǿƘƛŎƘ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ǿƻǳƭŘ ƘŀǾŜ ŘƛŦŦŜǊŜŘ ƛŦ ǘƘŜ {ƻŎƛŜǘȅ ƘŀŘ 

been required to make changes in response to the actions which GAD and the regulator would 

have taken but for the accepted cases of maladministration.  The first set of assumptions 

ǊŜƭŀǘŜǎ ǘƻ ǘƘŜ ŎƘŀƴƎŜǎ ǘƻ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǊŜǘǳǊƴǎ ǘƘŀǘ ǿƻǳƭŘ ƘŀǾŜ ǊŜǎǳƭǘŜŘ ŦǊƻƳ D!5Ωǎ ŎƻƴŎŜǊƴǎΦ 

The second set of assumptions relates to the way that ǘƘŜ {ƻŎƛŜǘȅΩǎ ƳŀƴŀƎŜƳŜƴǘ would have 

responded to these changes in the regulatory returns.  My advisers have recalculated the 

ŀǇǇŜƴŘƛȄ Ǿŀƭǳŀǘƛƻƴ ƻŦ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ƻƴ ōƻǘƘ ƻŦ ǘƘŜǎŜ ǎŎŜƴŀǊƛƻǎΦ  On the 

[ƻǿŜǊ LƳǇŀŎǘ ǎŎŜƴŀǊƛƻ ǘƘŜ ŎƘŀƴƎŜǎ ǘƻ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǊŜƎǳƭŀǘƻǊȅ returns are relatively small: it 

ǊŜŦƭŜŎǘǎ ǿƘŀǘ Ƴȅ ŀŘǾƛǎŜǊǎ ǘƘƛƴƪ ǘƘŜ ŎƘŀƴƎŜǎ ǘƻ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǊŜǘǳǊƴǎ όŀōǎŜƴǘ 

maladministration) would have been at the lower end of the scale.  The Higher Impact 

ǎŎŜƴŀǊƛƻ ǎƘƻǿǎ Ƙƻǿ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǊŜǘǳǊƴǎ ǿƻǳƭŘ ƘŀǾŜ ŀƭtered if GAD had thought it 

ƴŜŎŜǎǎŀǊȅ ǘƻ ƛƴǎƛǎǘΣ ŀƴŘ ƘŀŘ ōŜŜƴ ŀōƭŜ ǘƻ ƛƴǎƛǎǘΣ ƻƴ ƎǊŜŀǘŜǊ ŎƘŀƴƎŜǎ ƛƴ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǊŜǘǳǊƴǎΦ  

The two scenarios provide a range of possible outcomes for the contents ƻŦ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ 

regulatory returns in the absence of maladministration: the most likely outcome is thought to 

lie within the bounds set by these two scenarios.  

2.43 It should be kept in mind that the valuation bases constructed from the Lower and Higher 

Impact scenarios primarily affect the base assumptions used to calculate the figures in 

Equitable LifeΩs appendix valuation.  As explained, Equitable Life chose (and was permitted), to 

show also a main valuation.  In order to conclude that a change in the appendix valuation (as 

contemplated in the Lower and Higher Impact scenarios) would have led to a change in the 

main valuation, further assumptions would have to be made in relation to the resilience 

reserve.  In particular, it has been assumed that Lower Impact and Higher Impact scenario 

assumptions would have caused as a large a change in Equitable LifeΩs resilience reserve as in 

its base scenario valuation.  The detailed interactions between the base scenario and the 

resilience reserve have not been taken into account in the calculations which form the basis 

for this Third Interim Report.  But the point will need to be considered further before I provide 

my final advice. 

                                                           

23
 It has been assumed, for reasons already explained, that there would have been no re-publication of 

corrected 1990 regulatory returns. 
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2.44 My actuarial advisers have assumed that, when responding to changes to the regulatory 

returns ǊŜǎǳƭǘƛƴƎ ŦǊƻƳ D!5Ωǎ ŎƻƴŎŜǊƴǎΣ ǘƘŜ {ƻŎƛŜǘȅΩǎ ƳŀƴŀƎŜƳŜƴǘ ǿƻǳƭŘ have taken the 

following steps to achieve an appropriate surplus/required minimum margin ratio: 

(i) Take credit for an Implicit Item (or a larger Implicit Item); 

(ii) /ƘŀƴƎŜ ǘƘŜ {ƻŎƛŜǘȅΩǎ ŀǎǎŜǘ ƳƛȄΤ and/or  

(iii) Reduce bonuses added to policy values.   

Lower Impact Scenario 

2.45 In the Lower Impact scenario my advisers have assumed that, absent maladministration, the 

ŀǇǇŜƴŘƛȄ Ǿŀƭǳŀǘƛƻƴ ƻŦ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ǿƻǳƭŘ ƘŀǾŜ been affected in the 

following manner: 

(i) thatΣ ǿƛǘƘ ǊŜǎǇŜŎǘ ǘƻ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ second and fourth findings as to valuation 

interest rates,  there would have been no change in valuation interest rates24; 

(ii) ǘƘŀǘΣ ǿƛǘƘ ǊŜǎǇŜŎǘ ǘƻ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ fourth finding on failure to reserve for GAR 

liabilities, the {ƻŎƛŜǘȅΩǎ ǊŜǎŜǊǾŜǎ ǿƻǳƭŘ ƘŀǾŜ ōŜŜƴ ƛƴŎǊŜŀǎŜŘ όŀōƻǾŜ ǘƘŜ ǊŜǎŜǊǾŜǎ ǘƘŀǘ ƛǘ 

held in fact) to allow for GAR reserves in 1995 and 1996; 

(iii) ǘƘŀǘΣ ǿƛǘƘ ǊŜǎǇŜŎǘ ǘƻ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ fourth finding on changes to the assumed 

retirement age for Personal Pension Plan policƛŜǎΣ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǊŜǎŜǊǾŜǎ ǿƻǳƭŘ ƘŀǾŜ 

been increased, compared to the reserves it held in fact, in the years 1996 ς 1999 to 

allow for an assumed retirement age of 55, rather than age 60 as was actually the 

case25; and  

(iv) that, wƛǘƘ ǊŜǎǇŜŎǘ ǘƻ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ sixth finding on credit taken for the IRECO 

treaty, in the absence of maladministration the Society would have taken no credit for 

this reinsurance in the returns for 1998 to 2000. 

2.46 ¢ŀōƭŜ м όōŜƭƻǿύ ǎƘƻǿǎ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ ƻŦ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǊŜŎŀƭŎǳƭŀǘŜŘ ǊŜƎulatory returns.  It 

can be seen from the table that, until 1994, 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎΣ ƻƴ ǘƘŜ [ƻǿŜǊ 

Impact scenario, are not materially different from the actual regulatory returns.  It is only in 

мффу ǘƘŀǘ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǎǳǊǇƭǳǎκwaa Ǌŀǘƛƻ Ŧalls below the target, currently assumed to be 

150%. 

2.47 On the basis of those changes to the appendix valuation, my advisers have assumed that 

9ǉǳƛǘŀōƭŜ [ƛŦŜ ǿƻǳƭŘ ƴƻǘ ƘŀǾŜ ǘŀƪŜƴ ŀƴȅ ǎǘŜǇǎ ǘƻ ƛƳǇǊƻǾŜ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǎǳǊǇƭǳǎ Ǉƻǎƛǘƛƻƴ ǳƴǘƛƭ 

1998.  In 1998 (mainly, as a result of assuming an absence of the maladministration which is 

ǘƘŜ ǎǳōƧŜŎǘ ƻŦ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ sixth fiƴŘƛƴƎύ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǊŜǘǳǊƴǎ ǿƻǳƭŘ ƘŀǾŜ ōŜŎƻƳŜ 

sufficiently weak that a reduction in bonus (compared to that which was actually declared) 

                                                           

24
 Although the Ombudsman found that GAD should have raised a question as to the valuation interest rates 

used by the Society in the years 1990 ς 1996, my advisers believe that there is a real possibility that, following 

dialogue between Equitable Life and GAD (or the regulator) no changes would have been made; 
25

 I am advised that there may be a case that no retirement age assumption other than 50 should have been 

adopted.  This is being given further consideration.  But the calculations on which this Third Interim Report is 

based are all premised on the assumption in the text above.   
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would have been required.  It has been assumed that the annual bonus would have been cut 

to 3.5%: that being the amount of the minimum bonus consistent with meeting the 

guaranteed interest rate applicable to certain policies. Final bonus would have remained 

unchanged. 

Table 1. {ǳƳƳŀǊȅ ƻŦ ŎƘŀƴƎŜǎ ǘƻ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǊŜǘǳǊƴǎ ƻƴ the Lower Impact 
scenario 

 £m (unless a 
percentage) 

1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 

Surplus after RMM in 
actual returns 

223 204 501 1,344 803 1,548 1,052 1,278 1,516 2,747 

Surplus/RMM in 
actual returns 

196% 170% 240% 394% 262% 364% 254% 251% 250% 347% 

Recalculated surplus 
after RMM, Lower 
Impact scenario 

N/A 204 501 1,344 803 862 486 1,117 324 1,138 

Recalculated 
surplus/RMM, Lower 
Impact scenario 

N/A 170% 240% 394% 262% 244% 169% 231% 131% 197% 

Recalculated surplus 
after RMM, after 
Lower Impact 
strengthening actions 

N/A 204 501 1,344 803 862 486 1,117 456 1,242 

Recalculated 
surplus/RMM, after 
Lower Impact 
strengthening actions 

N/A 170% 240% 394% 262% 244% 169% 231% 143% 206% 

Amendment to VIR N/A 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 

Change to actual 
equity backing ratio 

N/A 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 

Cumulative reduction 
in cost of reversionary 
bonus 

N/A 0 0 0 0 0 0 0 100 100 

Higher Impact Scenario 

2.48 In the Higher Impact scenario my advisers have assumed that, absent maladministration, the 

ŀǇǇŜƴŘƛȄ Ǿŀƭǳŀǘƛƻƴ ƻŦ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ǿƻǳƭŘ ƘŀǾŜ ŎƘŀƴƎŜŘ ƛƴ ǘƘŜ ƳŀƴƴŜǊ 

described under sub-paragraphs (ii), (iii) and (iv) of paragraph 2.45 above: and, in addition, 

that, absent administration, there would have been the following changes to the valuation 

interest rates: (a) a significant reduction in valuation interest rate would have been effected in 

ǊŜǎǇŜŎǘ ƻŦ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǊŜǘǳǊƴǎ ŦƻǊ ǘƘŜ ȅŜŀǊǎ мф91 ς 1993; (b) a smaller ς but still significant ς 

reduction would have been effected for the years 1994 ς 1996; and (c) a small reduction 

would have been effected for the years 1997 ς 199926. The effect of these changes is shown at 

Table 2. 

                                                           

26
 The Ombudsman did not make a finding with regard to valuation interest rates in 1997 ς 1999, however, it 

may be that, if GAD had insisted on a reduction in valuation interest rates in 1991 ς 1996, it would have 

continued to do so in the years 1997 ς 1999. 
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2.49 The Higher Impact scenario shows significant changes to ǘƘŜ {ƻŎƛŜǘȅΩǎ surplus in all years. 

Following the assumed changes, ǘƘŜ {ƻŎƛŜǘȅΩǎ ǎǳǊǇƭǳǎκwaa Ǌŀǘƛƻ ƛǎ for some years below the 

assumed minimum target of 150%. My advisers have assumed, therefore, that the Society 

would have taken a series of steps to improve its surplus position: 

(i) Credit would have been taken for a larger Implicit Item in most of the years 1991 ς 

1999: in particular, the amount of additional credit taken in the years 1991 ς 1996 

would have been substantial. 

(ii) ¢ƘŜ Ŝǉǳƛǘȅ ōŀŎƪƛƴƎ Ǌŀǘƛƻ όά9.wέύ ǿƻǳƭŘ ƘŀǾŜ ōŜŜƴ ǊŜŘǳŎŜŘ ƛƴ мффс όƛƴ ŎƻƳǇŀǊƛǎƻƴ ǿƛǘƘ 

the actual EBR) by 5.0%; in the years after 1996, this reduction in EBR would have been 

2.5%. 

(iii) In both 1991 and 1996 the Society would have made a significant reduction in annual 

bonuses; in particular, in 1991 the annual bonus would have been cut to 3.5% (the 

minimum bonus consistent with meeting the guaranteed interest rate applicable to 

certain policies).  

9ǾŜƴ ŀŦǘŜǊ ǘƘŜǎŜ ǎǘǊŜƴƎǘƘŜƴƛƴƎ ŀŎǘƛƻƴǎ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǎǳǊplus/RMM is below the 150% target 

minimum in 1991.  

Table 2. Summary of changes to Equitable LifeΩǎ ǊŜǘǳǊƴǎ ƻƴ the Higher Impact 
scenario 

 £m (unless a 
percentage) 

1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 

Surplus after RMM in 
actual returns 

223 204 501 1,344 803 1,548 1,052 1,278 1,516 2,747 

Surplus/RMM in 
actual returns 

196% 170% 240% 394% 262% 364% 254% 251% 250% 347% 

Recalculated surplus 
after RMM, Higher  
Impact scenario 

N/A (375) (196) 346 92 (8) (665) 857 28 839 

Recalculated 
surplus/RMM, Higher 
Impact scenario 

N/A (19%) 49% 170% 118% 99% 11% 200% 103% 171% 

Recalculated surplus 
after RMM, after 
Higher Impact 
strengthening actions 

N/A 69 305 940 458 435 439 1,417 625 1,323 

Recalculated 
surplus/RMM, after 
Higher Impact 
strengthening actions 

N/A 122% 181% 292% 189% 170% 160% 269% 160% 213% 

Amendment to VIR N/A (1.7%) (1.7%) (1.7%) (1.2%) (1.2%) (1.2%) (0.2%) (0.2%) (0.2%) 

Change to actual 
equity backing ratio 

N/A 0.0% 0.0% 0.0% 0.0% 0.0% (5.0%) (2.5%) (2.5%) (2.5%) 

Cumulative reduction 
in cost of reversionary 
bonus 

N/A 180 180 180 180 180 400 400 400 400 
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2.50 It will be seen from the above that, on the Higher Impact scenario, the position which would 

have been shown in 1991 is significantly weaker than that which was actually shown. There is 

a question as to whether a prudent regulator, acting without maladministration, would have 

required a change of this magnitude in one step.  In particular, it may be that the regulator 

would have been acting reasonably if it had required (or accepted) a gradual increase in the 

margin over, say, three years.  It may also be considered that a prudent regulator, acting 

reasonably, would have given sufficient notice of such a requirement to allow the Society to 

make changes to, inter alia, its investment policy before the year end.   

My Provisional conclusions 

2.51 On the basis of the provisional advice which I have received from my actuarial advisers, I am 

minded to reach the following conclusions:  

(i) If GAD and the regulator had taken the action which (absent maladministration) would 

have been taken in relation to the valuation rate of interest, and the affordability and 

ǎǳǎǘŀƛƴŀōƛƭƛǘȅ ƻŦ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ōƻƴǳǎ ŘŜŎƭŀǊŀǘƛƻƴǎ, there would have been no effect on 

its regulatory returns for the year 199027.   

(ii) If GAD and the regulator had taken the action which (absent maladministration) they 

would have taken in relation to the valuation rate of interest, the affordability and 

ǎǳǎǘŀƛƴŀōƛƭƛǘȅ ƻŦ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ōƻƴǳǎ ŘŜŎƭŀǊŀǘƛƻƴǎ, the changes to retirement ages in 

respect of its 1994 and 1996 regulatory returns and reserves in respect of liabilities for 

GARs, - and if the Society had taken no steps in response to that action - the effect on 

its regulatory returns for the years 1991 to 1996 would have been within the ranges 

shown in the third and fourth rows (under those years) in Tables 1 and 2 set out above.   

(iii) If GAD and the regulator had taken the action which (absent maladministration) they 

would have taken in relation to the valuation rate of interest, the affordability and 

ǎǳǎǘŀƛƴŀōƛƭƛǘȅ ƻŦ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ōƻƴǳǎ ŘŜŎƭŀǊŀǘƛƻƴǎ, the changes to retirement ages in 

respect of its 1994 and 1996 regulatory returns and reserves in respect of liabilities for 

GARs, - and if the Society had taken steps open to it in response to that action - the 

effect on its regulatory returns for the years 1991 to 1996 would have been within the 

ranges shown in the fifth and sixth rows (under those years) in Tables 1 and 2.   

(iv) ¢ƘŜ ƳŀǘǘŜǊǎ ǿƘƛŎƘ ŦƻǊƳŜŘ ǘƘŜ ǎǳōƧŜŎǘ ƻŦ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ fifth finding did not 

ƳŀǘŜǊƛŀƭƭȅ ŀŦŦŜŎǘ ǘƘŜ ŎƻƴǘŜƴǘǎ ƻŦ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ŦƻǊ ǘƘŜ ȅŜŀǊǎ ƛƴ 

question.  

(v) On the Higher Impact scenario, the matters which formed the subject of the 

hƳōǳŘǎƳŀƴΩǎ second and fourth findings would have affected the contents of 

9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ŦƻǊ мффмΦ  ¢ƘŜǊŜ ƛǎ ǘƘŜǊŜŦƻǊŜ ŀ ǊŜŀƭ Ǉƻǎǎƛōƛƭƛǘȅ28 that 

those who took out new policies or paid further money into existing policies following 

                                                           

27
 Because there would have been no republished 1990 returns. 

28
 The existence of a real possibility does not, of course, lead necessarily to the conclusion that it is possible to 

say with confidence what a properly informed policyholder would have done. 
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the publication of those returns would have made different decisions if the 

maladministration had not occurred (on this scenario).  But, on the Lower Impact 

scenario, these matters would not have materially affected the contents of the 1991 

ǊŜǘǳǊƴǎ ŀƴŘ ǘƘŜǊŜŦƻǊŜ ǿƻǳƭŘ ƴƻǘ ƘŀǾŜ ƳŀǘŜǊƛŀƭƭȅ ŀŦŦŜŎǘŜŘ ǇƻƭƛŎȅƘƻƭŘŜǊǎΩ ŘŜŎƛǎƛƻƴǎ.  

(vi) On the Higher Impact scenario, the matters which formed the subject of the 

hƳōǳŘǎƳŀƴΩǎ ǎŜŎƻƴŘ ŀƴŘ ŦƻǳǊǘƘ ŦƛƴŘƛƴƎǎ ǿƻǳƭŘ ƴƻǘ ƘŀǾŜ ŀŦŦŜŎǘŜŘ ǘƘŜ ŎƻƴǘŜƴǘǎ ƻŦ 

9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ŦƻǊ ǘƘŜ ȅŜŀǊǎ мффн ǘƻ мффсΦ  .ǳǘΣ ōŜŎŀǳǎŜ όƻƴ ǘƘƛǎ 

scenario), Equitable Life would have declared a lower bonus in respect of 1991, there is 

a real possibility29 that (if maladministration had not occurred) some of those who took 

out new policies or paid further money into existing policies on the basis of the 1991 

returns or the 1991 bonus would not only have made different decisions in 1992 but 

would have made different decisions in subsequent years also.  Again, on the Lower 

LƳǇŀŎǘ ǎŎŜƴŀǊƛƻΣ ǘƘŜǎŜ ƳŀǘǘŜǊǎ ǿƻǳƭŘ ƴƻǘ ƘŀǾŜ ƳŀǘŜǊƛŀƭƭȅ ŀŦŦŜŎǘŜŘ ǇƻƭƛŎȅƘƻƭŘŜǊǎΩ 

decisions.   

2.52 If these are the conclusions which I reach in giving my final advice to the Government, they 

will or may affect the advice which I give as to the identification of the appropriate 

comparator applicable from year to year.  I invite representations on these provisional 

conclusions. 

                                                           

29
 See footnote 28. 
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3 THE PERIOD OVER WHICH RELATIVE LOSS SHOULD BE 

ASSESSED 

The start date 

3.1 For the reasons which I have explained in Section 2 of this Third Interim Report, my present 

view is that the maladministration found by the Ombudsman in relation tƻ ǘƘŜ {ƻŎƛŜǘȅΩǎ мффл 

regulatory returns ς that is to say, the earliest case of maladministration which is the subject 

of a finding in her Report which the Government has accepted ς would not have had any 

effect on decisions made by policyholders or by the Society before the end of 1991. I accept 

that the maladministration found in relation to the 1990 returns could have affected the 

{ƻŎƛŜǘȅΩǎ ŘŜŎƛǎƛƻƴΣ ƛƴ CŜōǊǳŀǊȅ мффнΣ ǘƻ ŘŜŎƭŀǊŜ ǘƘŜ ōƻƴǳǎ ŦƻǊ мффмΤ ŀƴŘ L ŀŎŎŜǇǘ ǘƘŀǘ ǘƘŜ ǎǘŜǇǎ 

which would or might have beeƴ ǘŀƪŜƴ ōȅ ǘƘŜ {ƻŎƛŜǘȅ ƛƴ ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŜ ǊŜƎǳƭŀǘƻǊΩǎ ŎƻƴŎŜǊƴǎ 

as to the contents of the 1990 regulatory returns by way of adjustments in the assumptions, 

valuations and reserves underlying the 1991 regulatory returns, would have found expression 

when those returns were submitted and published in June 1992. I accept, also, that a case 

could be made that, absent maladministration, the regulator might have insisted on earlier 

submission and publication: say, in or about April 1992.   

3.2 If it were possible to obtain full and reliable electronic data from, say, December 1991, I would 

consider the appropriate start date for the assessment of relative loss to be either April or July 

1992.  But, as I have indicated in my earlier Interim Reports, reliable electronic data is not 

available prior to the end of 199230.  In summary, the position is that (i) for most classes of 

policyholder, reliable electronic data is presently available from the end of 1992; (ii) for 

members of group schemes, reliable electronic data is presently available from the end of 

1994; (iii) for life and pensions policyholders outside the UK, reliable electronic data is 

presently available from the end of 199431; and (iv) for with-ǇǊƻŦƛǘǎ ŀƴƴǳƛǘȅ όάWPAέύ 

policyholders outside the UK, reliable electronic data is presently available from the end of 

199732.  

3.3 In those circumstances, my present view is that the appropriate start date for the assessment 

of relative loss suffered by those with policies in force during 1992 is December 1992.  Where 

                                                           

30
 I, and my advisers, are aware that Equitable Life did maintain electronic records before that date. But, for 

the most part, the data in such records is stored on data tapes, and (I am advised) would now be very difficult 

to access, even if the tapes have not become corrupted with the passage of time. My present view is that, 

since data relating to the vast majority of individual policyholders (other than members of group schemes) is 

available back to a point not long after the earliest appropriate start date, it would be an unnecessary 

diversion of time and resources to attempt to read the data tapes.     
31

 In my Second Interim Report, I expressed the view that reliable electronic data relating to life and pensions 

policyholders outside the UK was only available from the end of 1997.  I now understand this to be incorrect: 

such data is in fact available back to the end of 1994. 
32

 I understand that, where data relating to WPA policies is unavailable, it may be reconstructed without undue 

difficulty. 
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reliable electronic data in respect of policyholders is not available as at that date, the 

appropriate start date (for those with policies then in force) is the nearest date to December 

1992 for which reliable data can be obtained or reconstructed without disproportionate delay. 

For those who first invested after December 1992 (or after the date for which reliable data 

can be obtained or reconstructed, as the case may be), the appropriate start date is the date 

of first investment.   

The end date  

Holders of life and pensions policies 

3.4 In my Second Interim Report (at paragraphs 4.19 to 4.21), I raised for consideration the 

representation made to me that an appropriate end date for the valuation of relative loss 

would be a date which fell shortly after Equitable Life closed to new business on 8 December 

2000: suggested dates were July 2001 (immediately after the Society imposed severe cuts on 

life and pension policy values) or March 2002 (immediately after the compromise scheme was 

approved by the High Court on 8 February 2002).  It was said that if, by (at the latest) the 

approval of the compromise scheme, there was ƛƴŎƻǊǊŜŎǘ ƛƴŦƻǊƳŀǘƛƻƴ ŀǎ ǘƻ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǘǊǳŜ 

financial state still in the public domain (as to which I express no view), that was not the result 

of the maladministration found by the Ombudsman.  So, thereafter, a policyholder who had 

the option to leave the Society, but elected to remain, had done so on the basis of a decision 

which could not be said to have been affected by maladministration.   

3.5 After consideration of the representations that were made to me on this issue in response to 

my Second Interim report, I have reached the view that it would not be appropriate to adopt 

an end date in the early 2000s.  It is fairer to adopt a later end date.   

3.6 There are good practical reasons why an early end date would not be appropriate.  The 

markets at the beginning of the decade were highly volatile.  That volatility would be reflected 

in the values to be attributed to with-profits policies.  The calculation of relative loss during 

that period would be very sensitive to the precise date selected for that purpose; with the 

corresponding risk of distortion. It is difficult to identify with any degree of confidence the 

ǇǊŜŎƛǎŜ ŘŀǘŜ ǿƘŜƴ ƛƴŦƻǊƳŀǘƛƻƴ ƛƴ ǘƘŜ ǇǳōƭƛŎ ŘƻƳŀƛƴ ŎƻƴŎŜǊƴƛƴƎ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ŦƛƴŀƴŎƛŀƭ 

position ceased to be affected by maladministration.  In those circumstances the risk of 

distortion is not acceptable.   

3.7 I have been impressed, also, by the argument that, in the early 2000s, the decision whether to 

remain with Equitable Life or withdraw funds was a difficult one; and one on which it would 

have been difficult for policyholders to obtain properly informed advice.  Since it was, at least 

in part, regulatory maladministration which placed policyholders in this difficult position, it 

could be considered unfair to hold them to the consequences of making a decision which, with 

the benefit of hindsight, might appear to have been the wrong one33.  

                                                           

33
 I emphasise that I am not in a position to say whether, with the benefit of hindsight, it would have been 

better for policyholders in the early 2000s to remain in Equitable Life or to transfer funds to another life office. 
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3.8 For those who are still policyholders, I consider that it would be appropriate to adopt an end 

date which is as close as possible to the date of any payment pursuanǘ ǘƻ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ŜȄ 

gratia scheme.  In respect of policyholders who have died, the appropriate end date is the 

date of death; and in respect of those who have transferred funds away from the Society, it is 

the date of transfer.   

Holders of WPAs   

3.9 At paragraphs 4.23 and 4.24 of my Second Interim Report, I raised the question of the 

appropriate end date for holders of WPAs.  The considerations canvassed in favour of a date in 

the early 2000s do not apply to policyholders of that class; because they were not then in a 

position to withdraw funds from the Society.  At the time of my Second Interim Report, I had 

in contemplation that the appropriate end date in respect of WPAs might be 31 December 

2007: that being the date on which their policies were transferred to the Prudential.  But I 

have now revised this view.  Given that the policies have been treated by the Prudential as 

continuing Equitable Life policies (rather than as Prudential policies) I can see no advantage in 

choosing the end date so as to coincide with the transfer of those policies.  My present view is 

that, in the case of WPAs also, it would be appropriate to choose an end date which is close as 

ǇƻǎǎƛōƭŜ ǘƻ ǘƘŜ ǇŀȅƳŜƴǘ ŘŀǘŜ ǇǳǊǎǳŀƴǘ ǘƻ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ŜȄ-gratia scheme.  The principal 

reason for this is to ensure that the scheme can be based, so far as possible, on what has 

actually occurred and not on a hypothesis as to what may occur.   

3.10 In respect of WPA policyholders who have died (as for the holders of life and pensions 

policies), the appropriate date is the date of death; save in cases where the policy provided for 

payment of a continuing annuity to the survivor of joint lives.  In such cases my present view is 

that there will need to be two distinct payments under the scheme: one to the deceased 

policyholder in respect of lost income during his or her life; the other to the survivor in respect 

both of lost income during the period after the death of the first life to die and of the loss of 

prospective future income.   
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4 COMPARATOR 

Selection of an appropriate comparator 

4.1 In my Proposals document, and in the two earlier Interim Reports, I explained that losses 

ǎǳŦŦŜǊŜŘ ōȅ ǇƻƭƛŎȅƘƻƭŘŜǊǎ ŀǎ ŀ ǊŜǎǳƭǘ ƻŦ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ ŦƛƴŘƛƴƎǎ ƻŦ ƳŀƭŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ǿŜǊŜ 

capable of arising under two distinct heads.  I described those heads of loss, for convenience, 

ŀǎ άIŜŀŘ ! ƭƻǎǎŜǎέ ŀƴŘ άIŜŀŘ . ƭƻǎǎŜǎέΦ  Head A loss is loss suffered by policyholders who, but 

for maladministration, would not have invested in Equitable Life or (if they were able to do so) 

would have withdrawn their existing investment in the Society and invested the proceeds 

elsewhere.  Head B loss is loss suffered by policyholders who, at the time of the relevant acts 

of maladministration, were already invested in Equitable Life; and who would not have 

decided to withdraw their investment.  Policyholders who may have suffered Head B loss 

include (i) those who would have made a positive decision not to withdraw; (ii) those who 

would have made no decision (perhaps because they would not have become aware that 

there was a decision to be made); and (iii) those ς including, in particular, the holders of WPA 

policies ς for whom there was no decision that they could make.  

4.2 Relative loss under Head A is to be assessed as the difference between the value at the 

relevant end date of the investment in Equitable Life which the claimant, in fact, made (or did 

not withdraw, as the case may be) and the value of the notional policy which the claimant 

would have had if he had made a comparable investment in another life office.  

4.3 As I explained at paragraph 4.11 of my Second Interim Report, the starting point for the 

ƳŜŀǎǳǊŜƳŜƴǘ ƻŦ ǊŜƭŀǘƛǾŜ ƭƻǎǎ ǳƴŘŜǊ IŜŀŘ ! ƛǎ ǘƻ ƛŘŜƴǘƛŦȅ ǘƘŜ ƭƛŦŜ ƻŦŦƛŎŜ ƻǊ ƻŦŦƛŎŜǎ όάǘƘŜ IŜŀŘ ! 

ŎƻƳǇŀǊŀǘƻǊέύ ǿƘƛŎƘ ǘƘŜ ǇƻƭƛŎȅƘƻƭŘŜǊ ǿƻǳƭŘ ƘŀǾŜ ōŜŜƴ ƭƛƪely to choose as an alternative to 

Equitable Life at the time when (absent maladministration) he would have decided not to 

invest in the Society (or to withdraw his existing investment in the Society, as the case may 

be).  I pointed out that the choice of an alternative life office may have differed from year to 

year.  But I think it appropriate to make the assumption, having regard to what may be 

described as the inertia factor, that once a policy holder had made the decision to invest in an 

alternative life office, he would thereafter have made the further investments that he did 

make in Equitable Life in that same alternative office, and not in some other alternative office.  

4.4 Relative loss under Head B is to be assessed as the difference between the actual value at the 

relevant end date of the Equitable Life policy which the claimant has and the value which that 

policy would have had if the Society had been regulated as it would have been absent 

maladministration.   

4.5 As I explained in paragraph 4.12 of my Second Interim Report, the appropriate comparator for 

the measurement of relative loss under Head B is not the Head A comparator.  That is because 

the relative loss suffered by a policyholder who would not (or could not) have made a 

different investment decision (absent maladministration) does not fall to be measured by the 

position in which he would have been if he had invested elsewhere: his relative loss is to be 

measured by reference to the position in which he would have been if Equitable Life had been 
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regulated without accepted maladministration.  The true comparator for the measurement of 

relative loss under Head B is Equitable Life as it would have been had the accepted 

maladministration not occurred. 

4.6 In my First Interim Report, I raised the possibility of creating a model comparator against 

which to measure Head B loss: that is to say, a model comparator which sought to track the 

way that Equitable Life would have performed if there had not been maladministration.  I am 

now satisfied that it would not be sensible to attempt this. To do so would be likely to involve 

many subjective assumptions; and the better course is to avoid subjective assumptions so far 

as possible.  Lƴ ǘƘŜ ŀōǎŜƴŎŜ ƻŦ ŀ ƳƻŘŜƭ άǊŜŎƻƴǎǘǊǳŎǘŜŘ 9ǉǳƛǘŀōƭŜ [ƛŦŜέΣ ǘƘŜ ǎǘŀǊǘƛƴƎ Ǉƻƛƴǘ Ƴǳǎǘ 

bŜ ǘƻ ƛŘŜƴǘƛŦȅ ǘƘŜ ƭƛŦŜ ƻŦŦƛŎŜ ƻǊ ƻŦŦƛŎŜǎ όάǘƘŜ IŜŀŘ . ŎƻƳǇŀǊŀǘƻǊέύ ǿƘƛŎƘΣ ŦǊƻƳ ǘƛƳŜ ǘƻ ǘƛƳŜΣ 

most closely resembled Equitable Life as it would have been had the accepted 

maladministration not occurred.  The actual performance of that office (or those offices) will 

provide some measure of the performance of Equitable Life as it would have been absent 

maladministration.  But it will not provide a true measure unless the office (or offices) taken 

as the Head B comparator would have taken similar decisions in relation to its business as 

Equitable Life itself would have taken.  It will be necessary to consider whether some 

adjustment to the relative loss measured by reference to the Head B comparator is necessary 

in order to ensure, so far as possible, that the assessment of relative loss under Head B is, 

indeed, an assessment of loss resulting from maladministration and does not include loss 

resulting from improvident management decisions.  

Application of the comparator 

4.7 I have explained, at paragraphs 2.24 to 2.35 of my First Interim Report, why I have taken the 

view that it would not be possible, either in principle or in practice (within an acceptable time 

frame), to determine which claimants would, in fact, have made different investment 

decisions had the accepted cases of maladministration not occurred; and why an alternative 

methodology ς based on a general assessment of likelihood that policyholders of the same 

class who made (or might have made) investment decisions at or about the same time would 

have made different decisions and an appropriate discount factor to reflect the degree of 

likelihood ς cannot be seen as satisfactory. I do not intend to revisit those matters in this Third 

Interim Report.  

4.8 It seems to me that the most sensible course is to take a view ς based on the conclusions 

which (after further review) I will need to reach on the matters set out in Section 2 of this 

report ς as to the year in which or by which it can be said with some confidence either (i) that 

a properly informed policyholder (or potential policyholder) would have decided not to invest 

new monies in an Equitable Life policy or (ii) that a properly informed policyholder would have 

decided to withdraw from Equitable Life by surrendering or transferring his existing policy.  A 

άǇǊƻǇŜǊƭȅ ƛƴŦƻǊƳŜŘ ǇƻƭƛŎȅƘƻƭŘŜǊέΣ ƛƴ ǘƘŀǘ ŎƻƴǘŜȄǘΣ ƛǎ ŀ ǇƻƭƛŎȅƘƻƭŘŜǊ ǿƘƻ ǿƻǳƭŘ ƘŀǾŜ ōŜŎƻƳŜ 

aware ς from information sent to him by the Society or provided by his professional advisers 

or from reading commentary in the financial press ς of the financial position of Equitable Life 

as it would have appeared from regulatory returns in the form that they would have been in 

had the accepted cases of maladministration not occurred.  The test, I think, is to ask what, on 

the balance of probabilities, a properly informed policyholder would have done if the financial 
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position of Equitable Life ς as (absent maladministration) it would have appeared from 

published returns ς had been brought to his notice.  I invite comment on this approach. 

The date from which the Head A comparator should be applied 

4.9 Lǘ ǎŜŜƳǎ ǘƻ ƳŜ ǘƘŀǘ L ŀƳ ǊŜǉǳƛǊŜŘΣ ōȅ ǘƘŜ ǘŜǊƳǎ ƻŦ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ ŦƛƴŘƛƴƎǎΣ ǘƻ ŀŎŎŜǇǘ ǘƘŀǘΣ 

from 1 May 1999, no properly informed policyholder would have decided to invest new 

monies in an Equitable Life policy.  That, I think, is the necessary consequence of the 

DƻǾŜǊƴƳŜƴǘΩǎ ŀŎŎŜǇǘŀƴŎŜ ƻŦ ǘƘŜ hƳōǳŘƳŀƴΩǎ ŦƛƴŘƛƴƎ ƻŦ ƛƴƧǳǎǘƛŎŜ ǊŜǎǳƭǘƛƴƎ ŦǊƻƳ ǘƘŜ ǎƛȄǘƘ 

finding of maladministration.  The finding (so far as material in this context) is at Report 

1/12/146 (page 351):  

άL ŦƛƴŘ ǘƘŀǘΣ ƛƴ respect of all those who joined the Society or paid a further 

premium that was not contractually required in the period after 1 May 1999, 

any financial loss that they have sustained constitutes injustice in consequence 

of maladministration. Φ Φ Φ έ  

As I understand it, the significance of 1 May 1999 in this context is that it was on that date that 

ǘƘŜ hƳōǳŘǎƳŀƴ ǘǊŜŀǘŜŘ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ŦƻǊ мффу ŀǎ ƘŀǾƛƴƎ ŎƻƳŜ ǘƻ ǘƘŜ 

notice of the public.  

4.10 ¢ƘŜ hƳōǳŘǎƳŀƴΩǎ  ŦƛƴŘƛƴƎ ƻŦ ƛƴƧǳǎǘƛŎŜ ƛƴ wŜǇƻǊǘ 1/12/146 is based on her conclusions in the 

two immediately preceding paragraphs (Report 1/12/144,145): 

 άL ŀƳ ǎŀǘƛǎŦƛŜŘ ǘƘŀǘ aŀȅ мфффΣ ōȅ ǿƘƛŎƘ ǘƛƳŜ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǇǊŜŎŀǊƛƻǳǎ Ǉƻǎƛǘƛƻƴ 

would have been fully public had no maladministration occurred, is a critical 

juncture ς and that the acts and omissions of the prudential regulators in 

respect of the financial reinsurance arrangement played a central role in the 

ability of the Society to continue to attract business after that date. 

 I consider that the prudential regulators failed to fulfil their obligations in 

respect of the way in which the financial reinsurance arrangement was treated 

ǿƛǘƘƛƴ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǊŜǘǳǊƴǎ ŦƻǊ мффуΣ мффф ŀƴŘ нлллΦ IŀŘ ǘƘƻǎŜ ǊŜƎǳƭŀǘƻǊǎ 

acted properly, the attractiveness of the Society as a potential investment 

vehicle would have been wholly undermined. The investments which were 

made were undertaken in a context which was distorted as a result of 

ƳŀƭŀŘƳƛƴƛǎǘǊŀǘƛƻƴΦέ      

4.11 hƴ ǘƘŜ ōŀǎƛǎ ƻŦ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ ŦƛƴŘƛƴƎ ŀǘ wŜǇƻǊǘ мκмнκмпс ς which, as I have said, the 

Government has accepted ς I take the view that it would be appropriate to measure relative 

loss by reference to the Head A comparator in respect of all new monies invested in or after 

1999.  I do not think it sensible to seek to differentiate between monies invested before and 

after 1 May in that year. 

4.12 The Ombudsman did not find, in terms, that existing policyholders would have sought to 

withdraw from Equitable Life after 1 May 1999.  She was, as it seems to me, careful to confine 

her finding of financial loss (as opposed to loss of opportunity) to new money investment.  My 

present view is that it is not possible to say with confidence (that is, on the balance of 
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probabilities) that a properly informed policy holder would have decided to withdraw on the 

ōŀǎƛǎ ƻŦ ǘƘŜ {ƻŎƛŜǘȅΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜǘǳǊƴǎ ŦƻǊ мффу (as they would have been absent 

maladministration).  Put shortly, my reasons are, first, that, in order to reach that conclusion it 

would be necessary to take account of the (substantiŀƭύ ƳŀǊƪŜǘ ǾŀƭǳŜ ŀŘƧǳǎǘŜǊ όάa±!έύ ǘƘŀǘ 

the Society would have been likely to impose in the event that a large number of policyholders 

sought to make a withdrawal at the same time (which, on this hypothesis, is what would have 

occurred).  And second, inertia is likely to have led many policyholders to remain in Equitable 

Life even if negative information concerning its financial position had been published.  It must 

be kept in mind that, even after the closure to new business in 2000, many ς if not most ς 

policyholders did not withdraw funds from the Society.   

4.13 My present view, also, is that those factors point against a conclusion that it can be said with 

confidence that the properly informed policyholder would have withdrawn funds in 2001 had 

the FSA not prƻǾƛŘŜŘ ǘƘŜ ƛƴŦƻǊƳŀǘƛƻƴ ǿƘƛŎƘ ƛǎ ǘƘŜ ǎǳōƧŜŎǘ ƻŦ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ ǘŜƴǘƘ ŦƛƴŘƛƴƎΦ  

I accept that, if, during the latter part of 2001, the FSA had either refused to provide 

ƛƴŦƻǊƳŀǘƛƻƴ ŀōƻǳǘ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ŀōƛƭƛǘȅ ǘƻ ƳŜŜǘ ƛǘǎ ǊŜƎǳƭŀǘƻǊȅ ǎƻƭǾŜƴŎȅ ƳŀǊƎƛƴΣ ƻǊ Ƙŀd 

indicated that Equitable Life was unable to meet its regulatory solvency margin, it is likely that 

there would have been a larger number of withdrawals than in fact there were.  But the 

{ƻŎƛŜǘȅΩǎ ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŀǘ ǿƻǳƭŘ ƘŀǾŜ ōŜŜƴ ǘƻ ƛƳǇƻǎŜ ǎǳōǎǘŀƴǘƛŀƭƭȅ Ƙigher MVAs.  It is, I think, 

impossible to say with confidence that a properly informed policyholder ς faced with a 

substantially higher MVA ς would have decided to withdraw funds from the Society.  It would, 

I think, be wrong in principle, to assess the relative loss of each policyholder who relied on the 

C{!Ωǎ ǎǘŀǘŜƳŜƴǘǎ όŀǎǎǳƳƛƴƎ ǘƘŀǘ ǎƻƳŜ ŘƛŘ ǎƻύ ŀǎ ǘƘƻǳƎƘ ƘŜΣ ŀƴŘ ƘŜ ŀƭƻƴŜΣ ƘŀŘ ǊŜŎŜƛǾŜŘ 

different information from the FSA.   

4.14 My present view, based on the provisional conclusions which I have reached on the matters 

set out in Section 2 of this Third Interim Report, is that on the Lower Impact scenario it is 

impossible to say with confidence that (absent maladministration) the properly informed 

holder (or potential holder) of a life or pensions policy would have decided not to invest new 

monies in an Equitable Life policy in the years before 1999; or that (absent maladministration) 

the properly informed policyholder would have decided to withdraw from Equitable Life in the 

years before 1999.  ¦ƴŘŜǊ ǘƘŜ IƛƎƘŜǊ LƳǇŀŎǘ {ŎŜƴŀǊƛƻΣ ƛǘ ƛǎ ǇƻǎǎƛōƭŜ ǘƘŀǘ ǇƻƭƛŎȅƘƻƭŘŜǊǎΩ 

decisions would have been affected from the time of the publication of the returns for 1991.   

4.15 I recognise, however, in addressing the question whether the information concerning the 

financial state of Equitable Life that would have been in the public domain in the years before 

1999 (absent maladministration) would have led to different new money investment 

decisions, it may be appropriate to reach different conclusions in relation to the purchasers of 

WPAs.  In particular, I recognise that the purchase of an annuity is an irrevocable step of such 

importance to the purchaser that the factors which will affect his decision (and, in particular, 

the risk he might have chosen to accept) are not necessarily the same as those affecting a 

decision to invest a relatively smaller sum in an existing life or pensions policy.  

4.16 I invite representations as to the date from which the Head A comparator should be applied. 

In all cases in which there is no proper basis to apply the Head A comparator, the appropriate 

comparator is the Head B comparator.   
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Head A comparators 

4.17 As I have said, the purpose of the Head A comparator is to measure relative loss by reference 

to the position in which policyholders would have been if they had invested in comparable 

policies offered by other life offices active in the market at the relevant time.  Since life and 

pensions policies were offered by a much wider range of offices than were WPAs, it is 

appropriate to consider separately Head A Comparators for life and pensions business34 on the 

one hand and for WPAs on the other hand.  

Life and pensions business 

4.18 At paragraph 6.12 of my Second Interim Report, I identified a number of characteristics which 

I considered might be relevant in identifying an appropriate comparator.  My present view is 

that the Head A Comparator should be a basket of life companies chosen by reference to a 

subset of those characteristics35.  The appropriate subset seems to me likely to include: (i) 

recent bonus history; (ii) the class of assets held (measured with reference to the published 

EBR); (iii) bonus policy (that is, weighting as between reversionary and terminal bonuses); (iv) 

the publiǎƘŜŘ ǎǳǊǇƭǳǎ όƳŜŀǎǳǊŜŘ ǿƛǘƘ ǊŜŦŜǊŜƴŎŜ ǘƻ ǘƘŜ ǇǳōƭƛǎƘŜŘ άŦǊŜŜ ŀǎǎŜǘ Ǌŀǘƛƻέ ƻǊ άC!wέύΤ 

(v) mutuality; and (vi) market share.   

4.19 At Table 5 of Appendix D, I have set out, by way of example, data from 1999 showing the 

extent to which various companies resembled Equitable Life in respect of those and other 

characteristics.  These data have been compiled by my actuarial advisers.  My present 

intention is that data of the kind set out at Table 5 will be assembled for each relevant year.  

Each comparable office will then be given an appropriate score in respect of each 

characteristic: to measure the extent to which their published characteristics might have 

attracted Equitable Life policyholders at the relevant time.  The scores will then be totalled, 

and the total scores used to identify the four or five offices to be included in the basket which 

is the Head A Comparator for that period.   

4.20 On the basis of a preliminary assessment along these lines, I am advised that the pool of life 

offices suitable for inclusion in the Head A basket includes: (i) Friends Provident; (ii) National 

Mutual Life; (iii) NPI; (iv) Scottish Amicable; (v) Scottish Equitable; (v)Scottish Life; (vii) Scottish 

Mutual; (viii) Scottish Provident; (ix) Scottish Widows; and (x) Standard Life.  I invite comments 

on the suitability of these (and other) possible candidates for inclusion in the Head A basket.  

WPAs 

4.21 It has been suggested to me that the loss suffered by some holders of WPAs should be 

assessed with reference to a policy of a different type: for example, a fixed or index-linked 

annuity.  In particular, it has been suggested that a WPA was an inappropriate policy for a 

                                                           

34
 Although it is conceptually possible that the appropriate Head A comparator might differ as between 

different classes of life and pensions business, it has not been suggested (and I have no reason to think) that 

this would, in fact, be the case in relation to the policies which I have to consider.   
35

 I have given thought to the possibility of assigning different weights to the companies in the basket.  My 

view now is that this would create an unnecessary layer of complexity. 
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person with a small pension fund36.  I do not favour this suggestion for, essentially, two 

reasons.  First, to the extent that a WPA was an inappropriate policy for a particular annuitant, 

that is likely to have been a consequence of mis-selling; and not a consequence of the 

accepted cases of maladministration.  Second, even if it were correct that a WPA was an 

inappropriate policy for a person with a small fund37, there would be no way of knowing what 

other sources of income individual policyholders have: there may be policyholders with 

substantial funds who chose to invest some of those funds in a WPA, while investing the 

remainder elsewhere.   

4.22 My present view is that relative losses suffered by with profits annuitants under Head A 

should be assessed with reference to the position in which policyholders would have been if 

they had invested in an alternative WPA (and not some other annuity) with another life office.  

4.23 On that basis, the Head A Comparator for WPA policyholders should be selected from those 

offices which offered WPAs at the relevant time.  The offices which offered WPA policies at 

the relevant time are identified at Table 6 of Appendix D.  This shows that: (i) Prudential 

offered WPAs from at least 1992; (ii) Scottish Widows offered WPAs from 1995; and (iii) AXA 

Sun Life, Norwich Union and Scottish Mutual offered WPAs from 1999. Those companies, as it 

seems to me, are potentially suitable for inclusion in the basket.  

4.24 Whichever offices are chosen, it will be necessary to give careful consideration to the manner 

in which data from the comparator is employed.  There are, I am informed, material 

differences between the structure of the WPAs offered by Equitable Life and those offered by 

other offices, including differences as to the options that were available, which could have a 

material effect on the assessment of relative loss.   

Head B Comparator 

4.25 The purpose of the Head B comparator is to assess the difference between the position in 

which the policyholder is, and the position in which he would have been if Equitable Life had 

been regulated without the maladministration which the Ombudsman has found and the 

Government has accepted.   

4.26 My present view is that the Head B comparator should be a basket of life companies chosen, 

ƴƻǘ ōȅ ǊŜŦŜǊŜƴŎŜ ǘƻ ƭƛŦŜ ŎƻƳǇŀƴƛŜǎ ǿƘƛŎƘ ǎƘŀǊŜŘ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǇǳōƭƛǎƘŜŘ ŎƘŀǊŀŎǘŜǊƛǎǘƛŎǎ όŀǎ 

would be the criteria in the case of the Head A comparator), but rather by reference to life 

companies whose financial position was similar to the financial position in which Equitable Life 

would from time to time have been had accepted maladministration not occurred.  The 

appropriate characteristics are likely to include both the FAR (but, in this case, it would be 

appropriate to choose companies whose FAR ς once adjusted to remove any implicit item ς 

ǿŀǎ ŎƭƻǎŜ ǘƻ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ŀŎǘǳŀƭ C!w ŀǎ ǊŜ-calculated above) and the EBR.  At Table 7 of 

Appendix D, I set out, by way of example, data from a number of relevant years, showing the 

                                                           

36
 ¢Ƙƛǎ ŀǊƎǳƳŜƴǘ ǿŀǎ Ǉǳǘ ǘƻ ƳŜ ōȅ 9a!D ŀǘ ǇŀƎŜ р ƻŦ ǘƘŜƛǊ ŘƻŎǳƳŜƴǘΣ ΨtǊƛƴŎƛǇƭŜǎ ƻŦ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦƻǊ 

9ǉǳƛǘŀōƭŜ [ƛŦŜ ǎǳŦŦŜǊŜǊǎΩ ŘŀǘŜŘ мт bƻǾŜƳōŜǊ нллфΦ   
37

 A matter of which I am not at present convinced: I think it likely that in the 1980s and 1990s, many 

policyholders took out WPAs because they believed them to offer better protection against inflation. 
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extent to which various companies that were at the time active in the market resembled 

Equitable Life (as it would have been if maladministration had not occurred) in the relevant 

respects.   

4.27 On the basis of a preliminary assessment with reference to these matters, I am advised that 

the Head B Comparator is likely to include: (i) Clerical Medical; (ii) Friends Provident; (iii) Legal 

and General; (iv) London Life; (v) National Mutual Life; (v) Norwich Union; (vi) NPI; (vii) 

Scottish Amicable; (viii) Scottish Life; (ix) Scottish Mutual; (x) Scottish Provident; and (xi) Sun 

Life. I invite comment on the suitability of these (and other) possible candidates for inclusion 

in the basket.  
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5 SMOOTHING, NETTING AND COMPENSATION FROM OTHER 

SOURCES  

Smoothing 

5.1 I am advised that the most readily available data in relation to life offices is limited to 

information about the unsmoothed asset shares of policyholders.  I understand that this data 

ƛǎ ƴƻǘ ŘƛǊŜŎǘƭȅ ŎƻƳǇŀǊŀōƭŜ ǘƻ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǇƻƭƛŎȅ ǾŀƭǳŜǎ (which are smoothed).  This 

mismatch will have the effect, if it is not addressed, of distorting relative loss in some 

circumstances.  My actuarial advisers are considering methods of addressing this problem.   

Netting  

5.2 In the Proposals document of June 2009, I identified the likelihood that some policyholders 

will have experienced a relative loss under one policy and a relative gain under another.  An 

obvious example would be where the holder of a pension policy which vested prior to, say the 

year 2000, used the proceeds of the policy to purchase a WPA; but there will be other cases.  I 

expressed the view then that, where possible, payment under the scheme should be based on 

net relative loss.  There has been little dissent from this view.   

5.3 But there are cases where this approach is likely to pose particular difficulties.  For example, it 

is unlikely to be possible, for practical reasons, to apply netting consistently to members 

within group policies.  I invite comment as to whether it is materially unfair to apply netting to 

individual policyholders, but not to members within group policies.   

5.4 In addition, in the case where a policyholder has held both a joint life annuity and a single life 

annuity, it may be that there has been a relative gain on one and a relative loss on the other.  

My present view is that these losses and gains ought to be netted against one another: save 

perhaps where it can be demonstrated that the single life annuitant has received no benefit 

from the joint life annuity.  I invite comment on this view. 

Compensation previously received 

5.5 My present view, which is, I think, shared by most of those who have made representations to 

me, is that it would not be appropriate for a claimant who has already received compensation 

in respect of an investment in Equitable Life ς typically, but not exclusively, in satisfaction of a 

mis-selling claim ς to participate in the ex-gratia payment scheme without, first, bringing the 

amount of that compensation into account. The reason is that failure to bring compensation 

already received into account gives rise to the risk of double counting.  9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ƻǿƴ 
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data (to the extent that it can be made available38) relating to compensation which the Society 

has paid or credited to policyholders is currently being analysed. To the extent that 

compensation may have been received from sources other than the Society (or from the 

Society on terms which prevent the Society from making relevant data available) I can see no 

alternative (if such compensation is to be brought into account) to a requirement that those 

ǿƘƻ ǎŜŜƪ ǘƻ ǇŀǊǘƛŎƛǇŀǘŜ ƛƴ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ŜȄ-gratia scheme should declare the extent (if 

any) of such compensation already received.  It will be a matter for those responsible for 

ŘŜƭƛǾŜǊƛƴƎ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ǎŎƘŜƳŜ ǘƻ ŎƻƴǎƛŘŜǊ Ƙƻǿ ŦŀǊ ǘƘƛǎ ƛǎ ǇǊŀŎǘƛŎŀōƭŜΦ L ǊŜŎƻƎƴƛǎŜ ǘƘŀǘ ƛǘ 

may not be. 

                                                           

38
 Some of the payments or other settlements made by Equitable Life with policyholders who brought claims 

or other complaints against it are subject to confidentiality terms.   
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6 APPORTIONMENT   

6.1 At paragraph 3.11(iii) of my First Interim Report, I expressed the view that, given that the 

purpose of financial regulation was to serve as a check upon the actions of the Society 

(including its directors and Appointed Actuary), it would be inappropriate in principle to take 

ŀŎŎƻǳƴǘ ƻŦ ƛƳǇǊǳŘŜƴǘ ŀŎǘƛƻƴǎ ōȅ ǘƘŜ {ƻŎƛŜǘȅ ƛƴ ŀǎǎŜǎǎƛƴƎ ǘƘŜ ǇǊƻǇƻǊǘƛƻƴ ƻŦ ǇƻƭƛŎȅƘƻƭŘŜǊǎΩ 

relative losses resulting from maladministration that are to be attributed to the regulators.   

6.2 In response to this view, HM Treasury has made the following representation to me:   

άLƴ ŎƻƴǎƛŘŜǊƛƴƎ ǘƘŜ ǊƻƭŜ ƻŦ ǘƘŜ ǊŜƎǳƭŀǘƻǊ ŀƴŘ ƛǘǎ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎΣ ƛǘ ƛǎ ƴŜŎŜǎǎŀǊȅ 

to understand the full regulatory regime and the roles of other players within 

that regime.  No system of regulation can or should be expected to guarantee 

ŜƛǘƘŜǊ ǘƘŜ ǎŀŦŜǘȅ ƻŦ ƛƴǾŜǎǘƻǊǎΩ ŦǳƴŘǎ ƻǊ ǘƘŀǘ ƛƴŘƛǾƛŘǳŀƭ ŦƛƴŀƴŎƛŀƭ ƛƴǎǘƛǘǳǘƛƻƴǎ ŀǊŜ 

well managed.  Its function is to monitor and regulate firms to check that they 

are complying with the regulatory requirements.  Monies invested are the 

primary responsibility of the firm with which they have been placed.  The 

regulator cannot, and should not be expected to, act as a shadow auditor, 

accountant and director ς micromanaging the actions of the institution or 

becoming involved in the day to day operations of the institution.   

The purpose of regulation is therefore not to provide total assurance to 

policyholders (in the instance of Equitable Life) or to warrant investment 

policies or strategies.  Rather, regulation establishes a framework within which 

financial institutions operate.  Investors must then choose which institution (or 

institutions) with which to invest, making their own judgments as to risk and 

reward.  Regulation does not protect against poor business strategies or 

unwise decision making by the management of financial institutions.   

In the case of Equitable Life the regulator was not responsible for the policy of 

full distribution adopted by the Society, nor for the quality of the decisions 

ƳŀŘŜ ōȅ ǘƘŜ .ƻŀǊŘΣ ƴƻǊ ŦƻǊ ǘƘŜ ǉǳŀƭƛǘȅ ƻŦ ǘƘŜ ŀŘǾƛŎŜ ǊŜŎŜƛǾŜŘ ōȅ ǘƘŜ .ƻŀǊŘΦέ 

6.3 I accept these propositions as correct. But I take the view that they do not support a case for 

the apportionment of relative loss resulting from regulatory failure.  Rather, they go to the 

different question: how should relative loss resulting from regulatory failure be assessed.  

They go to the determination of the amount of the loss itself; not to the question who should 

bear that loss.  

6.4 The goal of regulation is to set limits to the extent to which financial institutions may be 

mismanaged or improvidently run.  Where regulation fails, it is proper to attribute to the 

regulator any losses resulting from the failure to keep mismanagement and improvidence 

within those limits.  But, equally, it would be inappropriate to attribute to the regulator any 

losses that would have occurred even if there had been no regulatory failure; in particular, any 

losses which result from mismanagement or improvidence committed within the limits 

imposed by the regulatory system.   
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6.5 My present view, therefore, is that the propositions set out by HM Treasury in the passage 

which I have cited should be taken into account in determining the Head B comparator39. They 

have no relevance to the determination of the Head A comparator.  And they do not give rise 

to a case for the apportionment of relative loss resulting from accepted maladministration 

(whether under Head A or Head B) once that loss has been measured by reference to an 

appropriate comparator.   

6.6 The position is different in relation to the acts or omissions of the Appointed Actuary in his 

dealings with GAD or the regulator: for the reasons which I explained at paragraphs 3.12 to 

3.14 of my First Interim Report.  As I said there, the system of regulation in place at the time 

relevant to the accepted cases of maladministration was based on the expectation that the 

regulated body would be open in its dealings with the regulator.  In a case where there has 

been a significant departure from that expectation, there is no longer a proper basis for the 

application of the principle that losses resulting from regulatory maladministration are losses 

of the very kind that the system of regulation was in place to prevent; and so no longer a 

proper basis for holding that such losses should be the responsibility of the regulator rather 

than of others.  I have not yet reached a view whether some part of the losses (and, if so 

which losses) resulting from maladministration should be the subject of a notional 

apportionment away from the public bodies on the basis of the acts or omissions of the 

{ƻŎƛŜǘȅΩǎ !ǇǇƻƛƴǘŜŘ !ŎǘǳŀǊȅ in his dealings with GAD or the prudential regulator. 

6.7 I am pursuing my enquiries in relation to the issue of a notional apportionment of losses away 

from the regulators on the basis of the acts and omissions of the auditors. As I indicated at 

paragraph 3.28 of my First Interim Report, the report of the Tribunal which decided 

disciplinary proceedings brought against the auditors in respect of the audit of Equitable Life 

had not then been made public. That remains the position.  

6.8 I have, more recently, become aware of two further and potentially relevant investigations 

which are currently being conducted by the Accountancy & Actuarial Discipline Board into 

matters relating to Equitable Life.  I cannot yet determine whether those will, in fact, be 

relevant to my work.  I am currently seeking to resolve that question; and to ascertain 

whether the investigations in question are likely to reach any conclusion in time for me to take 

the outcome (if relevant) into account.   

                                                           

39
 As I have said, at paragraph 4.6 of this report, the Head B comparator will not provide a true measurement 

of relative loss suffered under Head B unless the life office (or life offices) taken as the Head B comparator 

would have taken similar decisions in relation to its business as Equitable Life itself would have taken. It will be 

necessary to consider whether some adjustment to the relative loss measured by reference to the Head B 

comparator is necessary in order to ensure, so far as possible, that the assessment of relative loss under Head 

B is, indeed, an assessment of loss resulting from maladministration and does not include loss resulting from 

improvident management decisions.  
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7 DISPROPORTIONATE IMPACT 

7.1 My Terms of Reference require me to advise, among other matters, as to:  

άǐ the classes of policyholders which have suffered the greatest impact as a 

result of maladministration;  

... 

ǐ factors, arising from [my] work, which the Government might wish to take 

into account when reaching a final view on determining whether 

ŘƛǎǇǊƻǇƻǊǘƛƻƴŀǘŜ ƛƳǇŀŎǘ Ƙŀǎ ōŜŜƴ ǎǳŦŦŜǊŜŘΦέ 

7.2 I have now reached a stage in my work at which I feel able to express a provisional view that 

four classes of policyholders can be seen to have suffered disproportionate impact as a result 

of maladministration.  In the case of two of those classes the impact of maladministration can 

be seen to be disproportionate in the sense that it is severe beyond the norm; and, in the case 

of the other two classes, the impact can be seen to be disproportionate in the sense that it is 

alleviated by factors not present in the norm.  In respect of each of these four cases the 

Government may wish to consider whether the scheme should have effect in such a way as to 

redress the balance. 

Holders of WPAs 

7.3 I have reached the firm view that any poor performance by Equitable Life (whether caused by 

maladministration or otherwise) falls disproportionately on holders of WPAs.  In short:  

(i) Once a policyholder has invested in a WPA, he has no opportunity to take his fund to 

another life office.   

(ii) Those who are in receipt of WPAs are, in the vast majority of cases, elderly; and not in a 

Ǉƻǎƛǘƛƻƴ ǘƻ ǘŀƪŜ ǎǘŜǇǎ ƳŀǘŜǊƛŀƭƭȅ ǘƻ ŀƭƭŜǾƛŀǘŜ ǘƘŜ ŜŦŦŜŎǘǎ ƻŦ 9ǉǳƛǘŀōƭŜ [ƛŦŜΩǎ ǇƻƻǊ 

performance.   

(iii) The structure of the WPA policy as operated by Equitable Life had the effect that the 

ǇƻƭƛŎȅƘƻƭŘŜǊΩǎ ƛƴŎƻƳŜ ǿƻǳƭŘ ǊŜŘǳŎŜ ǳƴƭŜǎǎ ǘƘŜ ǿƛǘƘ-profits fund performed well; 

although the extent of the reduction would vary according to the options selected by 

the policyholder (including the anticipated bonus rate (ABR) chosen and the guaranteed 

interest rate (GIR) applicable).   

7.4 These features are not, of course, the result of maladministration.  In particular, it is not a 

consequence of maladministration that the Equitable Life WPA should have been structured in 

a way that makes it particularly vulnerable to the poor performance of the life office; or that 

(as has been suggested) some may have purchased a product which was inappropriate to their 

needs.  But it is a fact that the incomes of WPA policyholders are shrinking; and that there is 

little or nothing that they themselves can do about relieving the hardship to which (in many, if 
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not most) cases that gives rise.  In that context, loss which is the result of maladministration 

bears disproportionately upon this class.   

Late joiners 

7.5 Between 2001 and 2004, in order to address its asset shortfall and to preserve its ability to 

deal with the GAR problem, the Society elected to impose severe cuts on policy values.  These 

cuts took no account of the length of time for which a policyholder had invested in the 

Society.  In consequence, those who had invested just before the closure to new business 

experienced substantial cuts to their capital investment; whereas many of those whose funds 

had been invested for some years experienced a cut to returns that had been received by way 

of bonuses, without a reduction in their capital.   

7.6 Without wishing to diminish the concern and distress which has undoubtedly been 

experienced by those whose funds had accumulated for some years; it does seem to me that 

those who had joined later have, in objective terms, suffered a disproportionate loss on their 

investment.   

Allocation of bonuses prior to 1991 

7.7 At paragraph 4.3 of my Second Interim Report, I referred to the widely held view that those 

who had invested funds during the 1980s and, perhaps, the early 1990s, had received the 

benefit of disproportionately high bonuses; and that I should attempt to take this matter into 

account in my advice.  This issue was raised at that time in relation to the question of what 

should be the appropriate start date for the assessment of relative loss.  But, on reflection, I 

am satisfied that it cannot affect the start date for the assessment of relative loss.   

7.8 It is, however, a matter that the Government may wish to take into account in assessing which 

policyholders have suffered disproportionate impact.  My present view is that if the 

Government is minded to take this matter into account, it would be appropriate to do so by a 

notional reduction of the initial policy value by reference to which relative loss is assessed. 

That could be done by reference to the 1990 bonus declaration.  The bonus for 1990 exceeded 

the performance of tƘŜ {ƻŎƛŜǘȅΩǎ ǿƛǘƘ-profits fund by a substantial margin; and was declared 

ŘǳǊƛƴƎ ǘƘŜ ǇŜǊƛƻŘ ŎƻǾŜǊŜŘ ōȅ ǘƘŜ hƳōǳŘǎƳŀƴΩǎ ƛƴǾŜǎǘƛƎŀǘƛƻƴΦ  aƻǊŜƻǾŜǊΣ L ŀƳ ƛƴŦƻǊƳŜŘ ǘƘŀǘ 

ǘƘŜ {ƻŎƛŜǘȅΩǎ ƻŦŦƛŎŜ ǇƻƭƛŎȅ ŀƴŘ ŀǎǎŜǘ Ǿŀƭǳŀǘƛƻƴ Řŀǘŀ ƳŀƪŜǎ ƛǘ ǇƻǎǎƛōƭŜ ǘƻ ŜǎǘƛƳŀǘŜ ǘƘŜ ŜȄǘŜƴǘ to 

which individual policyholders have benefited from the 1990 declaration; but that that is not 

possible in respect of earlier bonus declarations.   

GAR policies 

7.9 In 2002, pursuant to the compromise scheme approved by the High Court in February 2002, 

those whose policies carried GAR rights received a substantial uplift to their policy values in 
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return for the surrender of those GAR rights40.  I have considered whether, and if so how, this 

should be taken into account in the assessment of relative loss.  In particular, I have 

considered whether the relative loss of GAR policyholders should be assessed on the basis 

that any policy held with the comparator would, itself, have carried a GAR right.  Assessing 

relative loss on that basis would, effectively, increaǎŜ ǘƘŜ ŀƳƻǳƴǘ ƻŦ D!w ǇƻƭƛŎȅƘƻƭŘŜǊǎΩ 

relative losses by excluding the uplift.   

7.10 My present view is that, even if it were logically correct to exclude the 2002 uplift from the 

assessment of relative loss, it would not be appropriate to do so. There is a good case to be 

made that those who held GAR rights have suffered disproportionately less than those 

without GAR rights.  Including the 2002 uplift in the assessment of relative loss goes some way 

towards redressing the balance.   

                                                           

40
 Non-GAR policyholders likewise received an uplift, though substantially smaller than that received by GAR 

policyholders.   
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8 APPENDIX A: TIMETABLE OF THE 1990-96 SCRUTINY PROCESS 

Table 3. Priority ratings assigned to the Society by GAD 

Year Priority rating 

1990 3 

1991 2 

1992 3 

1993 3 

1994 3 

1995 4 

1996 3 

8.1 The source for the above data is the A2 Scrutiny Reports produced by GAD in respect of 

Equitable Life for the years in question as reproduced at Report Part 4/ pages 917 to 946.   
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Table 4. Timing of scrutiny process 

 Bonus 

decided 

Bonus 

vests 

EL 

submits 

return 

A1  A2 Actual 

detailed 

scrutiny 

complete  

GAD 

writes to 

EL 

EL writes 

to GAD 

Scrutiny 

process 

complete  

Target 

detailed 

scrutiny
41

  

Following 

ȅŜŀǊΩǎ 

bonus 

decided 

1990 13/2/91 1/4/91 27/6/91 24/7/91 29/7/91 20/11/91  19/11/91 22/11/91 24/2/92  30/4/92  22/1/92
42

 

1991 22/1/92 1/4/92 29/6/92 3/8/92 10/8/92 29/10/92  29/10/92 6/11/92 11/3/93  31/10/92  10/2/93 

1992 10/2/93 1/4/93 29/6/93 30/6/93 5/7/93 28/3/94  28/3/94 7/4/94 7/6/94  30/4/94  9/2/94 

1993 9/2/94 1/4/94 27/6/94 15/7/94 7/7/94 15/11/94  15/11/94 22/11/94 23/11/94  30/4/95  8/2/95 

1994 8/2/95 1/4/95 30/6/95 24/7/95 25/7/95 23/1/96  23/1/96 21/2/96 5/3/96  31/3/96  14/2/96 

1995 14/2/96 1/4/96 28/6/96 8/7/96 18/7/96 1/11/96  8/11/96
43

 8/11/96
43 

8/11/96
43

 31/3/97  12/2/97 

1996 12/2/97 1/4/97 30/6/97 18/7/97 7/8/97 16/12/97  16/12/97 13/1/98 27/2/98  31/12/97  Unclear
44

 

8.2 The source for the above data is Penrose, Chapter 4 

8.3 Scrutiny processes were completed within their target date over this period 

                                                           

41
 The information in this column is drawn from: (i) in respect of the returns for 1990-1993, the timetable laid 

down in an annex to the 1984 SLA, which is reproduced at Report Part 4/ page 237; (ii) in respect of the 

returns for 1994, the timetable laid down at clause A11-A13 of the 1995 SLA, which is reproduced at Report 

Part 4/ page 244; and (iii) in respect of the 1995 and 1996 returns, the annex to the 1995 SLA which is 

reproduced at Report Part 4/ page 255.   
42

 It is not entirely clear from the relevant paragraph of the Penrose Report, namely 4/69 (page 137) that the 

bonus was determined at the meeting on 22 January 1992.   
43

 This treats the visit to Equitable Life by the DTI and GAD on 8 November 1996 as having served the purpose 

of all correspondence forming the scrutiny process after the submission of the detailed scrutiny report.   
44

 My advisers have not managed to locate the date of the 1997 bonus decision in the Penrose Report.  At 

present, I consider it likely that this is not material to my work.  In the event that it should become material, 

further efforts will be made to determine the relevant date.   
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9 APPENDIX B: REGULATOwΩ{ th²9w ¢h hw59w wE-

PUBLICATION OF REGULATORY RETURNS 

9.1 In so far as the prudential regulators did have power to force the publication of a corrected 

regulatory return, it seems likely that the power is to be found in Section 42(1) of the Act:  

άόмύ The Secretary of State may require a company which carries on long 

term business ς  

(a) to cause the person who for the time being is its actuary under 

section 19(1) above [that is, the Appointed Actuary] or any 

corresponding enactment previously in force to make an investigation 

into its financial condition in respect of that business or any specified 

part of that business, as at a specified date;  

(b) ǘƻ ŎŀǳǎŜ ŀƴ ŀōǎǘǊŀŎǘ ƻŦ ǘƘŀǘ ǇŜǊǎƻƴΩǎ ǊŜǇƻǊǘ ƻŦ ǘƘŜ ƛƴǾŜǎǘƛƎŀǘƛƻƴ ǘƻ ōŜ 

made; and  

(c) to prepare a statement of its long term business or of that part 

ǘƘŜǊŜƻŦ ŀǎ ŀǘ ǘƘŀǘ ŘŀǘŜΦέ 

9.2 The power provided by Section 42(1) of the Act correlates with the duty imposed by Section 

22(5) 45:  

ά¢ƘŜ {ŜŎǊŜǘŀǊȅ ƻŦ {ǘŀǘŜ ǎƘŀƭƭ ŎƻƴǎƛŘŜǊ ǘƘŜ ŘƻŎǳƳŜƴǘǎ ŘŜǇƻǎƛǘŜŘ ǳƴŘŜǊ όмύ ŀƴŘ 

(2) above [that is, for present purposes, the regulatory returns], and if any such 

document appears to him to be inaccurate or incomplete in any respect he shall 

communicate with the company with a view to the correction of any such 

inaccuracies and the supply ƻŦ ŘŜŦƛŎƛŜƴŎƛŜǎΦέ 

9.3 The grounds on which the power under Section 42(1) could be exercised were contained, 

principally, in Section 37(2)(a) of the Act, which included46:  

άόнύ ¢ƘŜ ǇƻǿŜǊǎ ŎƻƴŦŜǊǊŜŘ ōȅ ǎŜŎǘƛƻƴǎ оу ŀƴŘ пм ǘƻ пр ōŜƭƻǿ ǎƘŀƭƭ ōŜ 

exercisable on any of the following grounds ς  

άόŀύ ǘƘŀǘ ǘƘŜ {ŜŎǊŜǘŀǊȅ ƻŦ {ǘŀǘŜ ŎƻƴǎƛŘŜǊǎ ǘƘŜ ŜȄŜǊŎƛǎŜ ƻŦ ǘƘŜ ǇƻǿŜǊ ǘƻ ōŜ 

desirable for protecting policyholders or potential policyholders of the 

company against the risk that the company may be unable to meet its 

liabilities or, in the case of long term business, to fulfil the reasonable 

expectations of policyholders or potential policyholders; 

                                                           

45
 The Ombudsman has set out her understanding of the scope of Section 22(5) of the Act at Report paras 

1/9/48-79 (pages 213-218).   
46

 Section 37(2) is not the only provision of the Act to provide a basis for exercising the power conferred by 

Section 42(1).   
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(b) that it appears to him ς 

(i) that the company has failed to satisfy an obligation to which it is 

or was subject by virtue of this Act or any enactment repealed by 

this Act or by the Insurance Companies Act 1974; 

 ... 

(c) that it appears to him that the company has furnished misleading or 

inaccurate information to the Secretary of State under or for the 

purposes of any provision of this Act ...έ 

9.4 It is difficult to see that the re-publication of a historic regulatory return would have been 

desirable for protecting policyholders or potential policyholders against the risks 

contemplated at Section 37(a).  To the extent that policyholders and potential policyholders 

required information about the Society, that end was better served by the publication of an 

up to date valuation, not a past valuation.   

9.5 ¢ƘŜ C{!Ωǎ Řƻǳōǘǎ ŀǎ ǘƻ ƛǘǎ ŀōƛƭƛǘȅ ǘƻ ŦƻǊŎŜ ǘƘŜ {ƻŎƛŜǘȅ ǘƻ ǊŜ-publish its 1997 returns seem likely 

to have been based on an uncertainty as to whether the deficiency which had been identified 

in those returns ς namely, a failure to reserve for GAR liabilities ς ŎƻƴǎǘƛǘǳǘŜŘ άƳƛǎƭŜŀŘƛƴƎ ƻǊ 

ƛƴŀŎŎǳǊŀǘŜ ƛƴŦƻǊƳŀǘƛƻƴέ for the purposes of section 37(2)(c) so as to  give rise to the ability to 

take action under Section 42(1) of the Act.   

9.6 This supports the view that where ς as in this case ς the potentially misleading element of the 

return lies in the nature of the actuarial assumptions underlying the valuations provided (and 

not, in the strict sense, in the information that the return contains), there is considerable 

scope for doubt as to whether Section 37(2) would provide sufficient basis for exercising the 

power under Section 42(1).  
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10 APPENDIX C: PROVISIONAL ACTUARIAL ADVICE 
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