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The Treasury, keinga government department designated(a) for the purposes of section 2(2) of the
European Communities Act 1972(b) in relation to information society services, in exercise of the
powers conferred by that section, and the powers conferred by sections 349(1), 414 and 428(3) of
the Financial Services and Markets Act 2000(c), hereby make the following Regulations:

PART 1
GENERAL

Citation and commencement
1. These Regulations may be cited as the Electronic Commerce Directive (Financial Services
and Markets) Regulations 2002, and come into force-
(a) for the purposeof enabling the Authority to make rules, on 18" July 2002;
(b) otherwise, on 21" August 2002.

Inte rpretation

2.—(1) Inthese Regulations—
“the 2000 Act” meansthe Financial Services and Markets Act 2000;

“authorised incoming provider” means an incoming provider who is an authorised person
withinthe meaning of the 2000 Act;

“the Authority” meansthe Financial Services Authority;

“commercial communication” means a communication, in any form, designed to promote,
directly or indirectly, the goods, services or image of any person pursuing a commercial
activity or exercising a regulated profession, other than a communication—

(a) consiging only of information allowing direct access to the activity of that person,
including a geographic address, domain name or electronic mail address; or

(b) relatingto the goods, servicesor image of that person provided that the communicat ion
has been prepared independently of the person making it (and for this purpose, a
communication prepared withou financial consideration is to be taken to have been
prepared independently unlessthe contrary is shown);

“the Commission” means the Commission ofthe European Communities;

“consumer” means any individual who is acting for purposes other than those of his trade,
business or profession;

“country of origin” in relation to an incoming electronic commerce activity meansthe EEA
State in which is situated the establishment from which the information society service in
question is provided;

“criminal conduct” means conduct which congitutes an offence in any part of the United
Kingdom, or would conditute an offence in any part of the United Kingdom if it occurred
there;

“direction” means a direction made, or proposed to be made, by the Authority under
regulation 6;

(a) S.I.2001/3495.

(b) 1972 c. 68. By virtue of the anendment of s. 1(2) mace by s. 1 of the European Econamic Area Act 1993 (c. 51) regulations
may be made under s. 2(2) to impkment obligations of the United Kingdom created by or arising under the Agreement on
the European Economic Area signed at Oporto on 2 May 1992 (Cm 2073) and the Protocol adjusting the Agreement signed
at Brussels on 17 March 1993 (Cm 2183).

(C) 2000c.8.



“EEA regulator” means an authority in an EEA State other than the United Kingdom which
exercises any function of akind mentioned in section 195(4) of the 2000 Act;

“EEA State” means a State which is a contracting party to the agreement on the European
Economic Area signed at Oporto on 2 May 1992(a), as adjusted by the Protocol signed at
Brussels on 17 March 1993 (b);

“electronic commerce directive” means Directive 2000/31/EC of the European Parliament and
of the Couwncil of 8 June 2000 on certain legal aspects of information society services, in
particular electronic commerce, in the Intemal Market (Directive on electronic commerce)(c);

“financial instrument” includes an invesment of a kind specified by any of articles 76to 85 of
the Regulated Activities Order;

“incoming electronic commerce activity” meansan activity—

(a) which consigts of the provision of an information society service from an establishment
in an EEA Sate other than the United Kingdom to a person or persons in the United
Kingdom, and

(b) which would, but for article 72A(d) of the Regulated Activities Order (and irrespective
of the effect of article 72 of that Order), be a regulated activity within the meaning of
the 2000 Act;

“incoming provider” meansa person carrying on an incoming electronic commerce activity;

“information society service” means an information society service within the meaning of
Atrticle 2(a) of the electronic commerce directive;

“invesment” means an investment of a kind specified by any provision of Part Ill of the
Regulated Activities Order;

“Regulated Activities Order” meansthe Financial Servicesand Markets Act 2000 (Regulated
Activities) Order 2001 (e);

“regulated profession” means any profession withinthe meaning of-

(a) Article 1(d) of Directive 89/48/EEC of the Council of the European Communities of 21
December 1988 on a general system for the recognition of higher-education diplomas
awarded on completion of professional education and training of at least three years
duration(f), or

(b) Article 1(f) of Directive 92/51/EEC of the Council of the European Communities of 18
June 1992 on a scond general system forthe recognition of professional education and
trainingto supplement Directive 89/48/EEC(g);

“relevant EEA regulator”, in relation to a direction, meansthe EEA regulator in the country of
origin of the incoming electronic commerce activity to which the direction does, or would if
made, relate, and which is responsible inthat country forthe regulation ofthat activity;

“rule” meansa rule made by the Authority under the 2000 Act;

“Tribunal” means the Financial Services and Markets Tribunal referredto in section 132 of
the 2000 Act;

“UCITS Directive” means Directive 85/611/EEC of the Couwncil of the Euwropean
Communities of 20 December 1985 on the co-ordination of laws, regulations and

(@) Cm 2073.
(b) cm 2183.

OJ L 178/1, 17 July 2000.
Article 72A is inserted by the Financial Services and Markets Act 2000 (Regulated Activities)(Amendment)(Electronic
Commerce Directive) Order 2002 (S.I. 2002/[ ]

(€) S.I.2001/544, amended by S.I. 2001/3544, S.1. 2062/682 and S.I. 2002/1310.
(F) 0JL 19/16, 24 January 1989.
(9) OJ L 209/25, 24 July 1992, as lastamended by Directive 97/38/EEC of the Commission of the European Communities of 20

June 1997 amending Annex C to Council Directive 92/51/EEC on a second general system for the recognition of
professional education and training to supplement Council Directive 89/48/EEC.



administrative provisions relating to undertakings for collective invesment in transferable
securities(a);

“UCIT S Directive scheme” means an undertaking for collective invesment in transferable
securities which is subject to the UCITS Directive, and has been authorised in accordance
with Article 4 ofthat Directive;

“unauthorised incoming provider” means an incoming provider who is not an authorised
person within the meaning of the2000 Act.

(2) A reference in thee Regulationsto a requirement imposed by the Authority under these
Regulations isareferenceto—

(a)
(b)

a requirement (including a requirement that a person no longer carry on an incoming
electronic commerce activity) imposed by a direction; or

a requirement imposed by a rule applicable to incoming providers in accordance with
regulation 3(4).

(3) Forthe purposes of these Regulations-

(a)

(b)

(c)

(d)

an egablishment, in connection with an information society service, isthe place at which
the provider of the service (being a national of an EEA State or a company or firm as
mentioned in Article 48 of the treaty esablishingthe European Community) effectively
pursues an economic activity for an indefinite period;

the presence or use in a particular place of equipment or other technical means of
providing an information society service does not, of itself, constitute that place as an
establishment of thekind mentioned in sub-paragraph (a);

where it cannot be determined from which of a number of establishments a given
information society service is provided, that service is to be regarded as provided from
the egablishment where the provider has the centre of his activities relating to the
service;

a communication by electronic mail isto be regarded as unsolicited, unless it is made in
responseto an express request from the recipient of the communication.

PART 2

MODIFICATION OF FUNCTIONS OF THE FINANCIAL SERVICES

AUTHORITY

Consumer contract requi rements: modification of rule-making power

3.—(1) The power to make rules conferred by section 138 of the 2000 Act is to be taken to
include a power to make rules applying to unauthorised incoming providers.

(2) In consequence of paragraph (1)—

(a)
(b)

any reference in sctions 138(4), (5) and (7) to (9), 148, 150 and 156 of the 2000 Act to
an authorised person includes a reference to an unauthorised incoming provider;

any reference inthose sectionsto a regulated activity includes a reference to an incoming
electronic commerce activity.

(3) Forthe purpose of the exercise by the Authority ofthe power conferred by section 138 of the
2000 Act to make rules applying to incoming providers with respect to the carrying on by them of
incoming electronic commerce activities, subsections (7) and (9) of that section have effect as if
the reference to “person” where firs occuring were a reference to an individual acting for
purposes other than those of his trade, business or profession.

(a) OJ L 375/3, 31 December 1985.



(4) Rules made by the Authority under section 138 of the 2000 Act do not apply to incoming
providers with respect to the carrying on by them of incoming electronic commerce activities
unless they—

(a) impose consumer contract requirements;

(b) apply with respectto communicationsthat congtitute an advertissment by the operator of
a UCIT S Directive scheme of unitsinthat scheme; or

(c) relate to the permissibility of unsolicited commercial communications by electronic mail.

(5) A consumer contract rule may providethat conduct engaged in by a person to whom the rule
applies, and which is in conformity with a provision correspondingto the rule made by a body or
authority in an EEA State other than the United Kingdom, is to be treated as conduct in
conformity with the rule.

(6) “Consumer contract requirement” means a requirement—

(a) that information of a kind referredto in regulation 4 be provided to a consumer before
he entersinto a contract for the provision of one or more information society services, or

(b) asto the manner in which such information isto be provided.

(7) “Consumer contract rule” meansa rule made by the Authority under section 138 of the 2000
Act which imposes a consumer contract requirement on incoming providers.

Consumer contract requi rements: information

4. The information which may bethe subject of a consumer contract requirement is—

(a) the identity and description of the main business of the other party to the proposed
contract (“the supplier™), the geographic address at whichthe supplier isestablished, and
any other geographic address relevant to the consumer’s relations withthe supplier;

(b) if the supplier has a representative esablished in the consumer’s country of residence
with whom the consumer is to have dealings, the identity and geographic address of the
representative, and any other geographic address relevant to the consumer’s relations
withthe representative;

(c) if the consumer isto have dealings with any professional person in connection with the
contract, the identity of that person, a statement of the capacity in which he isto act, and
the geographic address relevant to the consumer’s relations with him;

(d) if the supplier is registered on any public register in connection with the carrying on of
his business (or such of his business as is relevant to the contract), the name of that
register, and any registration number or other means of identifying the relevant entry on
the regider;

(e) ifthe carryingon of the supplier’s business (or such of it asis relevant to the contract) is

subject to a requirement that he be authorised by a person or body in order to carry it on,
the name and geographic address ofthat person or body;

(f) adescription of the main features ofthe srvice or services to which the contract relates;
(g) either—

(aa) the total price to be paid by the consumer under the contract, including all related
fees, charges and expenses, and all taxes paid by or through the supplier (in so far as
these are reflected in thetotal price); or

(bb) if the total price cannot be given, the basis for the calculation of the total price, in a
form enabling the consumer to verify the total price when calculated by the supplier;
(h) where the srvice to be provided under the contract relates to one or more financial
ingruments-

(aa) if the instruments are subject to special risks relating to their specific features or
operationsto be executed in relation to them, notice of the existence ofthose risks,

(bb) if the price of the ingruments is subject to fluctuetion depending on market
conditions outsidethe supplier’s control, notice of that fact, and



(cc) notice that movements in the price of the ingruments in the past are not necessarily
an indicator of future performance;

(i) notice of the possibility that taxes or other costs may exist which are not imposed or paid
by orthrough the supplier;

()) thearrangementsfor payment under, and the performance of, the contract;

(k) any secific additional cost imposed by the supplier on the consumer in relation to the
consumer’s use of the means for concluding the contract or communicating with the
supplier;

() theexigence or absence of any legal right of the consumerto withdraw from the contract
after it has been entered into, the conditions attached to the exercise of any such right,
andthe consequences forthe consumer of not exercising it;

(m) where the contract relatesto srvicesto be performedon an indefinite or recurrent basis,
the minimum duration of the contract;

(n) any rights of the consumer or the supplier to terminate the contract in accordance with
one of its expressterms, any contractual penalties which may apply in that event, andthe
procedure to be followed by the consumer in that event (including the address to which
any notification of withdrawal from the contract should be sent);

(0) the state or sates whose laws aretaken by the supplier as a basis for the establishment of
relations with the consumer beforethe contract is concluded;

(p) any expressterm in the contract relatingto the law goveming it, or to the jurisdiction of
courts;

(q) thelanguage or languages in which the supplier-
(aa) proposesto offer theterms of, and information conceming, the contract, and

(bb) undertakes (withthe agreement of the consumer) to communicate with the consumer
duringthe exisence of the contract;

() whether any mechanism other than redress through a court (including guarantee funds
and compensation schemes and arrangements) is available to the consumer in relation to
mattersarising in connection with the contract, and if so, the procedure to be followed by
the consumer in orderto gain accessto it;

(s) any limitations, of which the supplier could reasonably be taken to be aware, of the
period for which any information referredto in paragraphs (a) to (r) will be valid.

Application of certain rules

5. Rules made by the Authority under section 140 or 141 of the 2000 Act do not apply to
incoming providers to the extent that they specify an activity which is an incoming electronic
commerce activity.

PART 3
ARTICLE 3.4 OF THE ELECTRONIC COMMERCE DIRECTIVE

Direction by Authority

6.—(1) If the policy conditions andthe procedural conditions are met, the Authority may dired
that an incoming provider may no longer carry on a specified incoming electronic commerce
activity, or may only carry it on subjectto specified requirements.

(2) A direction—

(a) must beinwriting;
(b) haseffect from—



0] a specified date (which may be the date on which it ismade); or
(i) if no date is gpecified, the date on which the direction isno longer open to review;

(c) mug include a statement to the effect that the person to whom it applies may refer the
mattertothe Tribunal;

(d) may have effect for a gpecified period, until the occurrence of a specified event, wntil
specified conditions are met, or for an indefinite period

(3) The requirements referred to in paragraph (1) may include the requirement that the person to
whom the direction applies must comply with one or more rules (with such modifications (if any)
as may be specified) with respect to the carrying on by him of an incoming electronic commerce
activity.

(4) If a requirement of a kind mentioned in subsection (3) of section 48 of the 2000 Act is
specified in a direction, the requirement has the same effect in relation to the person to whom the
direction applies as it would have if it had been imposed on that person by the Authority acting
under section 45 ofthat Act.

(5) Contravention of a specified requirement does not make a person guilty of an offence, or
make any transaction void or unenforceable.

(6) Contravention of a gecified requirement by an incoming provider is actionable at the suit of
a person who suffers loss as a result of the contravention, subject to-

(a) thedefencesandother incidents applyingto actions for breach of satutory duty; and

(b) the conditions mentioned in regulation 7(2) of the Financial Services and Markets Act
2000 (Rightsof Action) Regulations 2001 (a) (“the Rights of Action Regulations™).

(7) For the purposes of paragraph (6)(b), the reference in regulation 7(2)(b) of the Rights of
Action Regulations to a Part XlII financial resources requirement is to be taken to include a
reference to a specified requirement to have or maintain financial resources.

(8) For the purposes of this regulation, a direction is no longer open to review if any of the
conditionsin section 391(8) (a)to (d) ofthe 2000 Act are satisfied

(9) Inthis regulation, “ specified” in relationto a direction means specified in the direction.

Policy conditions

7.The policy conditions are that—
(a) the Authority considers—
(i) the making of the direction to benecessary for—
(aa) the prevention, investigation, detectionor prosecutionof criminal conduct;
(bb) the protection of consumers; or

(cc) other reasons of public policy relevant to the regulatory objectivesset out in Part | of
the 2000 Act;and

(ii) that the carrying on of the incoming electronic commerce activity by the personto whom
the direction is to apply prejudices, or presentsa serious and grave risk of prejudice to, any
ofthe objectives referred to in sub-paragraph (i); and

(b) the direction appears to the Authority to be a proportionate means of achieving, or
addressing the prejudice or risk of prejudiceto, any of those objectives.

Procedural conditions

8. The procedural conditions are that—

(a) the Auhority has requested the relevant EEA regulator to take measuresto remedy the
situation giving rise to the request;

(@) S.1. 2001/2256.



(b) therelevant EEA regulator—

0] has not, within what appears to the Authority to be a reasonable time, taken such
measures; or

(i) hastaken such measures, but the measures appear tothe Authority to be inadequate
in the circumstances;

(c) the Auhority has notified the Commission and the relevant EEA regulator of its
intention to make the direction; and

(d) the Authority has notified the person to whom the direction isto apply of its proposal to
make the direction, and affordedthat person the opportunity to make representations to
the Authority in such manner, and within such period, as the Authority may determine.

Urgent cases
9.—(1) If the case appears to the Auhority to be one of urgency, it may make a direction
regardless of whether the procedural conditions are met.

(2) If the Auhority makes a direction in reliance on paragraph (1), it mus notify the
Commission andthe relevant EEA regulator as soon as possible that the direction has been made,
and provide each of those bodies with a statement of its reasons for consideringthe case to be one
of urgency.

Directions made under regulation 6
10.—(1) Subject to the following provisions of this regulation, the Authority may vary or
revoke a direction by notice in writing to the personto whom the direction applies.

(2) The Authority may vary or revoke a direction under this regulation on its own initiative, or
onthe application ofthe personto whom the direction applies.

(3) If the Authority decides to refuse an application for the variation or revocation of a direction
made under this regulation, it must notify the applicant in writing of its decision.

(4) The Authority must not vary a direction on its own initiative under this regulation unless it
has afforded the person to whom the direction appliesthe opportunity to make representationsto
the Authority in such manner, and within such period, as the Authority may determine.

(5) Paragraph (4) does not apply if the case appearsto the Authority to be one of urgency.
(6) A decision by the Authority to vary a direction has effect from-

(a) adatereferredto inthe notice given under paragraph (1) (which must not be earlier than
the date on which the decision was made); or

(b) ifnosuch date isreferredto, the date on which the decision was made.

(7) If the case is one to which regulation 11(b) or (c) applies, a notice under paragraph (1) or (3)
mug include a satement to the effect that the person to whom the direction applies may refer the
mattertothe Tribunal.

(8) If the Authority makesa direction it may publish, in such manner asit considers appropriate,
such information about the matter to which the direction relates as it considers appropriate in
furtherance of any of the objectives referredto in regulation 7(a)(i).

(9) The Authority may not publish information under paragraph (8) if publication of it would, in
the Authority’s opinion, be unfair to the person to whom the direction applies or prejudicial to the
interests of consumers.

Referral to the Tribunal

11. Ifthe Authority—
(a) makesa direction;
(b) wvariesa direction on its own initiative;or



(c) decidesto refuse an application for the variation or revocation of a direction,
the person to whom the direction applies may refer the matter tothe Tribunal.

PART 4
ENFORCEMENT

Application of certain provisions of the 2000 Act

12.—(1) For the purposes of sections 205 to 209 and 384 of the 2000 Act, a requirement
imposed by the Authority under these Regulations upon an authorised incoming provider isto be
treated as imposed on him by or under that Act.

(2) Forthe purposes of sections 380, 382 and 398 of, and paragraph 6 of Schedule 1 to, the 2000
Act, arequirement imposed by the Authority under these Regulations upon an incoming provider
is to be treated as imposed on him by or under that Act.

(3) Any reference in sections 165 to 168 and 176 of the 2000 Act to an authorised person
includes a reference to an wnauthorised incoming provider.

(4) Any reference in sections 132 and 133 of the 2000 Act to that Act includes a reference to
these Regulations.

(5) The reference in section 168(4)(c) of the 2000 Act to a rule made by the Authority includes a
reference to a requirement imposed by the Authority under these Regulations.

PART 5
AMENDMENT OF THE FINANCIAL SERVICES AND MARKETS ACT 2000

Amendmentofsections 417 and 418 of the 2000 Act

13.—(1) The Financial Services and Markets Act 2000(a) isamenced as follows.
(2) In section 417—
(a) after the definition of“documents”, insert—

electronic commerce directive” means Directive 2000/31/EC of the European Parliament
and the Couwncil of 8 June 2000 on certain legal aspects of information society services, in
particular electronic commerce, in the Internal Market (Directive on electronic commerce);”;

(b) after the definition of “industrial and provident society”, insert—

information society service” means an information society service within the meaning of
Aurticle 2(a) of the electronic commerce directive;”;

(c) after subsection (3), insert—

“(4) For the purposes of this Act-

(a) an information society service is provided from an EEA State if it is provided from an
establishment inthat Sate;

(b) an establisiment, in connection with an information society service, isthe place at
whichthe provider of the service (being a national of an EEA State or a company or firm as
mentioned in Article 48 of the Treaty) effectively pursues an economic activity for an
indefinite period;

(a) 2000c.8.
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(c) the presence or use in a particular place of equipment or other technical means of
providing an information society service does not, of itself, congitute that place as an
establishment of thekind mentioned in paragraph (b);

(d) where it cannot be determined from which of a number of establishments a given
information society service is provided, that service isto be regarded as provided from the
establishment where the provider has the centre of his activities relating to the service.”.

(3) In section 418—
(a) in subsection (1), for “four” subgtitute “five”;
(b) after subsection (5), insert—

“(5A) The fifth case isany other case wherethe activity—

(a) consissofthe provision of an information society service to a person or persons in
one ormore EEA States; and

(b) is carried on from an egtablishment inthe United Kingdom.”;
(c) in subsection (6), for “(5)” substitute “(5A)”.

PART 6
MISCELLANEOUS AND CONSEQUENTIAL PROVISIONS

Disclosure of information

14. In any enactment that requires or permits the disclosure of information to or by the
Authority, a reference (however expressed) to powersor functions conferred on the Authority by
or under the 2000 Act includes, for the purposes of such disclosure, a reference to the Authority’s
functions underthese Regulations.

Noti ces

15. The Financial Services and Markets Act 2000 (Service of Notices) Regulations 2001 (a)
apply for the purposes of these Regulations as if any reference in those Regulationsto “the Act”
included a reference to these Regulations.

Amendment of the Financial Services and Markets Act 2000 (Disclosure of Confidential
Information) Regulations 2001

16. The Financial Services and Markets Act 2000 (Disclosure of Confidential Information)
Regulations 2001(b) are amended by inserting, after regulation 12 A—

“Electronic commerce

12B. The Authority may disclose information to which this Part applies for the purpose of
publishing that information in accordance with regulation 10(8) of the Electronic Commerce
Directive (Financial Services and Markets) Regulations 2002.”.

Functions of the Authority

17. For the purposes of the 2000 Act, a function conferred on the Authority by these
Regulations isto be taken to be a function conferred onthe Authority by or underthat Act.

(@) S.1. 2001/1420.
(b) S.1. 2001/2188, amended by S.I. 2001/3437 and S.1. 2001/3624.
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Rights ofaction

18. Regulation 3 of the Financial Services and Markets Act 2000 (Rights of Action)
Regulations 2001(a) is amended by substituting, for “article 72 of the Regulated Activities Order
(overseas persons)”, “article 72 (overseas persons) or 72A (information society services) of the
Regulated Activities Order”.

Two ofthe Lords Commissioners of
2002 Her Majesty’s Treasury

(@) S.1. 2001/2256.

12



EXPLANATORY NOTE
(Thisnote is not part of the Regulations)

These Regulations give effect to the European Parliament and Council Directive of 8 June 2000 0n
certain legal aspects of information society services, in particular electronic commerce, in the
Intemal Market (Directive on electronic commerce) (No. 2000/31/EC; O.J. L178/1, 17 July 2000)
(“the Directive”), in respect of matters within the scope of regulation by the Financial Services
Authority under the Financial Services and Markets Act 2000 (c. 8) (“the 2000 Act™).

These Regulations should be read with the Financial Services and Markets Act (Regulated
Activities) (Amendment) (No. 2) Order 2002 (S.1. 2002/ ) (“the RAO Amendment Order”) and
the Financial Services and Markets Act (Financial Promotion) (Amendment) (Electronic
Commerce Directive) Order 2002 (S.I. 2002 1), which make amendments to secondary
legislation under the 2000 Act in consequence of the Directive. The Regulations should also be
read with forthcoming regulations to be made by the Secretary of State for Trade and Industry,
which will give effect tothe Directive inother areas.

Article 3 of the Directive provides, inter alia, for the regulation of information society services
(defined in Article 2(a)) (“1SS”) on a “country of origin™ basis. Member States are required to
ensure that providers of ISS established on their territories comply with national legal
requirements falling within the “coordinated field”, as defined in Article 2(h) of the Directive.
They are also prohibited from redricting, for reasons falling within the co-ordinated field, the
freedom to provide information society services from other Member States. Article 3.3 of the
Directive excludes certain matters (listed in the Annex to the Directive) from the “country of
origin” approach, including the advertising of their units by collective investment undertakings
falling within Couwncil Directive 85/611/EEC (“the UCITS Directive™), contractual obligations
conceming consumer contracts, and the permissibility of unsolicited commercial communications
by electronic mail. Article 3.4 of the Directive creates a derogation from the country of origin
approach in relation to individual information society services, to be exercised on a case-by-case
basis on public policy grounds, and subject to certain procedures.

The RAO Amendment Order excludes from the scope of “regulated activities” under section 22 of
the 2000 Act activities congituting the provision of an information society service from an
establishment in a state in the European Economic Area other than the United Kingdom (termed
*“incoming electronic commerce activities” in these Regulations). Consequently, it is not necessary
for personsto be “authorised persons” within the meaning of the 2000 Act before they can carry
on such activities in the United Kingdom. Such persons will, however, need to be authorised in
regpect of regulated activities carried on in the United Kingdom that do not conditute the
provision of an ISS.

Part 2 of these Regulations gives effect to certain of the exclusions in Article 3.3 of the Directive,
by modifying the functions of the Financial Services Authority (“the Authority™) in relation to
both authorised and unauthorised persons carrying on incoming electronic commerce activities
(“incoming providers™). Regulation 3 modifies the Authority’s powers under section 138 (rules for
the purpose of protecting the interests of consumers) of the 2000 Act, so that rules made under
them may apply to incoming providers who are not auhorised under the Act (“wauthorised
incoming providers”). The area of application of rules made underthose sections (in respect of all
incoming providers, whether authorised or not) is then redricted to certain matters lised in the
Annex to the Directive - the imposition of the information requirements specified in regulation 4
(“consumer contract requirements”), communicationsthat congitute an advertisement of its units
by a collective investment undertaking authorised in accordance with the UCIT S Directive, and
the permissibility of unsolicited commercial communications by electronic mail. Regulation 5
regricts the application of certain rules made by the Auhority in connection with incoming
providers.

Part 3 of the Regulations gives effect to the “case-by-case” derogation in Article 3.4 of the
Directive. Regulation 6 permits the Authority, in cases where the policy and procedural conditions
in Article 3.4 (set out in regulations 7 and 8) are met, to direct that particular incoming providers
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may no longer carry on a particular electronic commerce activity, or may only do o subject to
specified requirements. Regulation 9 provides that the Authority may dispense with the need to
satisfy the conditions in regulations 7 and 8 in urgent cases, and regulations 10 and 11 make
procedural provisions in connection with directions, including the rights of partiesto whom they
apply to referthe matter to the Financial Services and Markets Tribunal.

Part 4 of the Regulations applies, with modifications, certain enforcement powers in the 2000 Act
in respect of requirements imposed by the Authority under these Regulations.

Part 5 of the Regulations gives effect to Article 3.1 of the Directive in relation to matters falling
within the 2000 Act, by amending section 418 of that Act so that the activity of providing 1SS
within the European Economic Area from an esablishment in the United Kingdom is to be
regarded as carried on in the United Kingdom, in all cases where it would not otherwise be so
regarded.

Part 6 of the Regulations makes miscellaneous and consequential provisions with respect to the
disclosure of information, the service of notices, the functions of the Authority and certain rights
of action.

14



