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SUPPLIER CREDIT FINANCE FACILITY - STANDARD TERMS AND CONDITIONS

   (Issue no.6)
IMPORTANT
ECGD will only make support available to a Bank, in respect of the Export Contract detailed in a Supplier Credit Finance Facility Proposal to enable that Bank to provide finance for a maximum of 85% of the value of that Export Contract on the understanding that you will at all times observe and be bound by the conditions detailed below, together with such other conditions in the relevant Certificate of Approval as are expressed to apply specifically to you.
Definitions
In these Standard Terms and Conditions the words listed below have the following meanings:

“Administration Records” means, in relation to an Export Contract, any records (other than those covered by legal privilege) preserved in any medium or form including records stored electronically which relate specifically to the performance or financing of that Export Contract; 

“Agent” means, in relation to an Export Contract, any agent, intermediary, consultant or other person:

1 who has been instructed by you or on your behalf; and 

2 who has been directly or indirectly involved in the process of tendering for, or seeking the award of, that Export Contract or any Related Agreement;
"Bank", "Borrower", "Purchaser", and "Surety" means, in relation to an Export Contract, the person or body of persons named as such in the Certificate of Approval issued in respect of that Export Contract;

"Certificate of Approval" means a document described as such issued by ECGD to the Bank and copied to you by the Bank, setting out the terms of ECGD's support for a financing of an Export Contract;

“Confidential Information” means (1) the Records, (2) the contents of the Records and (3) all written or oral explanations provided in respect of the Records pursuant to paragraph 6.3 below;
“Consortium Partner” means, in relation to an Export Contract, any company (other than yourselves), person or other legal entity which is a party to any written joint venture, consortium, or other similar arrangement (other than a sub-contract) to which you are also a party and which joint venture, consortium or other arrangement has been, or will be, entered into in connection with the performance or financing of all or any part of that Export Contract;

“Contract Records” means, in relation to an Export Contract, any records, other than those covered by legal privilege, preserved in any medium or form including records stored electronically which relate (1) specifically to your obtaining of that Export Contract or the employment of, and payments to or for the benefit of, any Agents and (2) only to the period up to the date of award of that Export Contract;
"Corrupt Activity" means any activity (including without limitation, the offering of any payment, reward or other advantage to any public official or other person) which: 
 
1 is subsequently found by a court in a competent jurisdiction (after all available rights of appeal have been exhausted) to have rendered a contract illegal, void, voidable or unenforceable under its governing law; or

 

2 you, or anyone (including any employee) acting (with due authority) on your behalf or with your subsequent acquiescence has, other than under duress, admitted engaging in; or

 
3 is subsequently found by a court in any competent jurisdiction (after all available rights of appeal have been exhausted) outside the United Kingdom to constitute an offence under any applicable law (except by virtue of any changes to that law having retrospective effect); or

 

4 is subsequently found by a court in the United Kingdom (after all available rights of appeal have been exhausted) to constitute an offence under the Relevant Acts; 

 
and which activity, in respect of paragraphs 1, 2, and 3 above corresponds to an offence under the Relevant Acts,

PROVIDED THAT, where, for the purposes of sub-paragraph 2 above, any such activity is admitted by either (i) a person other than a national of the United Kingdom (as defined in section 109(4) of the Anti-terrorism, Crime and Security Act 2001) or (ii) a body incorporated under the laws of a country other than the United Kingdom, such activity shall not, for the purposes of these Standard Terms and Conditions, constitute “Corrupt Activity” if such activity was not, at the time it was engaged in, unlawful under the laws and regulations of the country in which it took place;

"Disbursement Loan Contract" means, in relation to an Export Contract, an arrangement entered into between a Bank and Borrower for the purpose of financing that Export Contract, under which disbursements will be made to you by the Bank in respect of goods and/or services provided under the terms of that Export Contract;

"Export Contract" means a contract made, between you as supplier and an overseas buyer in respect of which ECGD has issued a Certificate of Approval; 

 “Information Legislation” means the Freedom of Information Act 2000 and the Environmental Regulations 2004 as, in each case, amended or re-enacted from time to time and any other legislation from time to time governing the disclosure of information held by public bodies in response to requests from individuals or organisations;

"Loan Contract" means, in relation to an Export Contract, an arrangement entered into between a Bank and Borrower for the purpose of financing that Export Contract, which either is a Disbursement Loan Contract or a Reimbursement Loan Contract or both a Disbursement Loan Contract and a Reimbursement Loan Contract;

"Negotiable Instrument" means a bill of exchange as defined in section 3, or a promissory note as defined by section 83 of the Bills of Exchange Act 1882;

“Proposal” means, in relation to an Export Contract and the related Certificate of Approval, the supplier credit finance facility proposal submitted by you to ECGD in respect of that Export Contract on the basis of which that Certificate of Approval was issued;

“Records” means Administration Records and Contract Records;

"Reimbursement Loan Contract" means, in relation to an Export Contract, an arrangement entered into between a Bank and Borrower for the purpose of financing that Export Contract, under which disbursements will be made to the Purchaser by the Bank to reimburse the Purchaser for sums paid to you by the Purchaser in respect of goods and/or services provided under the terms of that Export Contract;

“Related Agreement” means, in relation to an Export Contract: 

1 any agreement or undertaking, other than any agreement or undertaking for the supply of goods or services to you or any Consortium Partner, which relates to that Export Contract and to which you are, or any Consortium Partner is, a party; and/or

2 any consent or authorisation, required by you or any Consortium Partner for the obtaining or performance of that Export Contract and of which you are, or any Consortium Partner is, the direct recipient or beneficiary;
“Relevant Acts” means the Prevention of Corruption Acts 1889 to 1916 and Part 12 of the Anti-Terrorism Crime and Security Act 2001 (as, in each case, from time to time amended or re-enacted);

"Warranty" means a warranty in the form attached to the relevant Certificate of Approval, signed on your behalf by a director or a duly authorised officer and accompanied by evidence that goods have been exported or services performed and such other documents as may be specified in the Warranty; 

references to persons denote individuals, partnerships or bodies corporate as the context requires;

and the singular includes the plural and vice versa as the context requires.

Conditions Relating to Purchase by the Bank of Negotiable Instruments securing payments due under an Export Contract
1 Once the Bank has confirmed to you that it holds a valid Certificate of Approval and supplied you with a copy of that certificate (and you have signed any required facility letter), each Negotiable Instrument will on presentation to the Bank be purchased by the Bank for its principal value, without the Bank taking recourse to you in the event of payment not being made under any Negotiable Instrument, PROVIDED THAT the following conditions are met at the time of presentation: 

1.1 Each of the Negotiable Instruments must:



1.1.1 be in terms, which accord with the Certificate of Approval;

1.1.2 be supported by the security, if any, required from the Surety;

1.1.3 be endorsed by you without restriction;

1.1.4 be accompanied by a Warranty satisfactory to the Bank, together with evidence of export / performance of service;

1.1.5 be in form and substance satisfactory to the Bank; and

1.1.6 not have matured for the payment of any amount of principal or interest payable thereon;

1.2 The Export Contract must not contain any right or entitlement on the part of the Purchaser to redeem any Negotiable Instrument prior to its stated maturity date; 

1.3 Each of the Negotiable Instruments must be presented to the Bank for purchase before the close of business on the final date for the provision of finance specified in paragraph 3 of the relevant Certificate of Approval;

1.4 If any security stipulated in the Certificate of Approval is in the form of a guarantee, or transferable irrevocable standby letter of credit, covering the payment of the Negotiable Instruments, the Bank is satisfied that such a guarantee or letter of credit has been issued and is in full force and effect;

1.5 No Termination Notice (see paragraph 8 below) has been sent to you, or if such notice has been sent, the period stated therein has not expired in respect of the shipments or the performance of services to which the Negotiable Instruments relate;

1.6 No ECGD Notice (see paragraph 9 below) has been sent to you.

Conditions Relating to Making Drawings Under Supported Disbursement Loan Contracts
2 Once the Bank has confirmed to you that it holds a valid Certificate of Approval and supplied you with a copy of that certificate (and you have signed any required facility letter), the Bank will allow you to make each drawing under the disbursement provisions of the Loan Contract without the Bank taking recourse to you PROVIDED THAT the following conditions are met at the time a drawing is requested: 

2.1 Each request for a loan drawing must be accompanied by a Warranty satisfactory to the Bank together with evidence of export / performance of service;

2.2 Each request for a loan drawing must be made to the Bank before the close of business on the final date for the provision of finance specified in paragraph 3 of the Certificate of Approval;

2.3 No Termination Notice (see paragraph 8 below) has been sent to you, or if such notice has been sent, the period stated therein has not expired in respect of the shipments or the performance of services to which the drawing relates;

2.4 No ECGD Notice (see paragraph 9 below) has been sent to you.

Conditions Relating to Supported Reimbursement Loan Contracts
3 Once the Bank has confirmed to you that it holds a valid Certificate of Approval and supplied you with a copy of that certificate (and you have signed any required facility letter), the Bank will allow the Purchaser to make each drawing under the reimbursement provisions of the Loan Contract PROVIDED THAT the following conditions are met at the time a drawing is requested: 

3.1 You have provided a Warranty satisfactory to the Bank together with evidence of export/performance of service;

3.2 Each request for a loan drawing must be made by the Purchaser to the Bank before the close of business on the final date for the provision of finance specified in paragraph 3 of the Certificate of Approval;

3.3 No Termination Notice (see paragraph 8 below) has been sent, or if such notice has been sent, the period stated therein has not expired in respect of the shipments or the performance of services to which the drawing relates.

Approvals and Export Licensing

4.1 You should note that each time you seek finance from the Bank you must be in a position to warrant that you have obtained all necessary approvals including any export licences in respect of the goods and/or services to be supplied and/or rendered in accordance with the Export Contract and that they remain valid.  

4.2 You should also note that for those contracts where an export licence is required: 

4.2.1 you will be required to provide ECGD with a certified true copy of the required export licence; and 

4.2.2 finance will only be made available by the Bank when it has received ECGD’s written confirmation that ECGD is satisfied that the export licence is valid and has been issued in respect of the goods and/or services to be supplied under the terms of the relevant Export Contract.

Information
5.1 You must promptly inform ECGD on becoming aware of  -

5.1.1 any circumstances that might materially affect the support to be, or being provided by ECGD for the financing of the Export Contract; and

5.1.2 any changes in the Export Contract or any events that affect or may affect its performance. 

5.2 You must promptly provide, following a written request by ECGD, any information relating to the Export Contract and/or its financing and if required, supply copies of any records, including records stored electronically that relate to the relevant Export Contract and its financing under the Supplier Credit Finance Facility.  If any required record is in the possession, custody or power of any third party you must take reasonable steps to provide copies of that record to ECGD.

5.3 You will not unreasonably delay or withhold consent to disclosure by ECGD of any matters which are otherwise confidential by virtue of the provisions of the Proposal.   

Audit
6.1 You shall permit any person authorised by ECGD (and, if other than an official of ECGD, approved by you, such approval not to be unreasonably withheld or delayed) to visit, during business hours, any of your premises in the United Kingdom where Administration Records are kept for the sole purpose of inspecting, auditing and taking copies of any Administration Records PROVIDED THAT ECGD gives you at least five business days’ notice of that visit.

6.2 You shall permit any person authorised by ECGD (and, if other than an official of ECGD, approved by you, such approval not to be unreasonably withheld or delayed) to visit, during business hours, any of your premises in the United Kingdom where Contract Records are kept in order to inspect any Contract Records to the extent necessary to verify the accuracy of any statements made by you in paragraph 11.4.9 of Part A of the Proposal and any information given in section 5 of Part A of the Proposal PROVIDED THAT ECGD gives to you at least five business days’ notice of that visit.
6.3 In relation to paragraphs 6.1 and 6.2, you shall furnish such oral or written explanations of any Records within your knowledge as ECGD’s authorised representative or ECGD’s personnel (as the case may be) may reasonably require and permit them to take any copies of any of the Records which they may reasonably require upon condition that ECGD will on request pay to you the cost of supplying any copies of the Records.

6.4 Any Confidential Information will be held by ECGD in confidence on the terms set out in paragraph 11.5 of Part A of the Proposal or (where applicable) the terms of the security of information arrangements (as referred to in section 5.6 of Part A of the Proposal) or both.
6.5 Wherever practicable, ECGD will give notice to you of any application made under the Information Legislation for the disclosure of Confidential Information; and nothing in paragraph 6 shall imply that you consider any Confidential Information to be disclosable under the Information Legislation.

6.6 To the extent permitted by its obligations at law and its responsibilities as a Government Department, ECGD will destroy Confidential Information or, if so requested, return it to you when ECGD considers that it has served the purpose for which it was obtained.

6.7 Nothing in paragraph 6.1, 6.2 or 6.3 obliges you or ECGD to act unlawfully or in breach of any requirement of any regulatory or investigatory body or in breach of any duty of confidence.

6.8 You will not unreasonably delay or withhold consent to disclosure by ECGD of any information which is otherwise confidential by virtue of the provisions of the Proposal.
Corrupt Activity

7.1 In relation to each Export Contract, you warrant and undertake that you: 

7.1.1 have not engaged, and will not engage, in any Corrupt Activity in relation to the Export Contract or any Related Agreement; 

7.1.2 have not authorised and will not authorise any person to engage in such Corrupt Activity; and 

7.1.3 have not consented to or acquiesced in, and will not consent to or acquiesce in such Corrupt Activity on the part of any person.

7.2 If you have engaged or engage, or if anyone (including any employee) acting on your behalf (with due authority) or with your prior consent or subsequent acquiescence has engaged, or engages, in any Corrupt Activity in connection with any Export Contract or any Related Agreement, you will, on demand pay to ECGD:

7.2.1 any amounts that ECGD certifies it has paid to the Bank in respect of any loss or expense the Bank has incurred in respect of amounts advanced under the Loan Contract or in respect of any Negotiable Instruments securing payment under the Export Contract purchased by the Bank (as the case may be) in accordance with the terms of the Certificate of Approval;

7.2.2 any amounts that ECGD certifies as being the net cost to ECGD of making payments to the Bank in respect of advances under the Loan Contract or in respect of any Negotiable Instruments securing payment under the Export Contract purchased by the Bank (as the case may be) by way of interest equalisation or make up; and

7.2.3 any amounts that ECGD certifies it has incurred by way of interest, costs, expenses and legal fees in connection with its support for the Loan Contract or the Negotiable Instruments securing payment under the Export Contract purchased by the Bank (as the cases may be);

following the earlier of the date on which the relevant Corrupt Activity occurred or the date with effect from which the Export Contract, or any Related Agreement, became illegal, void or unenforceable under its governing law as a result of that Corrupt Activity. 

7.3 If you become aware that any Consortium Partner, or anyone (including any employee of yours or of that Consortium Partner) has engaged in any Corrupt Activity (or any activity which, subject to the occurrence of the subsequent events referred to in paragraphs 1, 3 or 4 of the definition of Corrupt Activity, would amount to Corrupt Activity) in connection with the Export Contract or any Related Agreement, you shall promptly notify ECGD accordingly and supply ECGD with full details of the Corrupt Activity in question save where such notification would, or might reasonably be argued to, constitute the offence of “tipping off” under section 333 of the Proceeds of Crime Act 2002. 

7.4 You warrant and undertake that you:  

7.4.1 have required or, as the case may be, shall require, anyone (including any of your employees) acting on your behalf (with due authority) who, has been, or is, involved in obtaining or performing the Export Contract or any Related Agreement, not to engage in any Corrupt Activity (or any activity which, subject to the occurrence of the subsequent events referred to in paragraphs 1, 3 or 4 of the definition of Corrupt Activity, would amount to Corrupt Activity) in relation to the Export Contract or any Related Agreement;  

7.4.2 will monitor compliance with that requirement; and

7.4.3 will take appropriate action against anyone who has engaged, or engages, in any Corrupt Activity.

Termination Notice
8.1 A Termination Notice can be sent to you and the Bank if: 

8.1.1 any Negotiable Instrument accepted or made by the Purchaser or endorsed by the Surety in connection with the Export Contract, has been dishonoured by non-payment of any sum due thereon, or any amount payable by the Borrower or the Surety has not been paid on the relevant due date under the terms of the Loan Contract; or

8.1.2 the Purchaser or the Borrower or the Surety:

8.1.2.1 has had a receiving order made against it or an order has been made for the administration of its affairs;

8.1.2.2 has been adjudicated bankrupt or an order has been made for it to be wound up;

8.1.2.3 has been dissolved and/or disestablished or has suffered the confiscation or sequestration of all or a substantial part of its assets or steps have been taken to lead to any of the same or to a result of similar effect;

8.1.3 restrictions having the force of law introduced in the United Kingdom prevent payment of the relevant Negotiable Instruments or amounts due under the relevant Loan Contract and/or performance of any guarantee relating thereto;

8.1.4 the continued provision of Supplier Credit Finance Facility support or support for any business with the Purchaser’s or Borrower’s country is in the opinion of ECGD rendered impractical due to war, civil war, or a deterioration in the financial or political position of the Purchaser’s or Borrower’s country.

8.2 A Termination Notice will be in writing, and on and after the expiration of a period of 7 business days after such notice is sent to you the Bank will cease to have any obligation to purchase the Negotiable Instruments or to make advances under a Loan Contract in respect of shipments made and/or services performed under the Export Contract after the expiry of that period.

ECGD Notice
9 Without prejudice to paragraph 7.2 above, if any statement made by you in the Proposal or in any Warranty is incorrect or untrue in any respect which is considered by ECGD to be material, ECGD may send to you a notice withdrawing its support for the purchase of any Negotiable Instruments not then purchased or, in the case of a Disbursement Loan Contract, for any further drawings and, without prejudice to any rights and remedies at law to which ECGD may be entitled as a result of such untruth or incorrectness, you will, if so required by ECGD, immediately: 

9.1 repurchase for cash from the Bank (and/or ECGD if ECGD is then the holder of some or all thereof), some or all of the Negotiable Instruments purchased by the Bank under the terms of the Certificate of Approval for an amount equal to the principal value of each such Negotiable Instrument on delivery, together with (1) all interest accrued and unpaid thereon and (2) any amounts of interest due to the Bank in respect of late payment of any amount due on that Negotiable Instrument and (3) any costs incurred by the Bank in cancelling any foreign currency transactions entered into by the Bank in respect of the purchase of the same; or (as the case may be)

9.2 repay to the Bank any amounts advanced under the disbursement provisions of the Loan Contract together with all interest accrued and unpaid thereon together with any amounts of interest due to the Bank in respect of late payment of any amount and any costs incurred by the Bank in cancelling any foreign currency transactions entered into by the Bank in respect of the Loan Contract; and, 

9.3 pay to ECGD any amount that ECGD certifies: 

9.3.1 it has paid to the Bank in respect of any loss or expense the Bank has incurred in respect of amounts advanced under the reimbursement provisions of the Loan Contract; 

9.3.2 as being the net cost to ECGD of making payments to the Bank in respect of those Negotiable Instruments or Loan Contract advances by way of interest equalisation or make up; and 

9.3.3 it has incurred by way of interest, costs, expenses and legal fees 

following as the case may be the date of the Proposal which contained a misrepresentation, or the date of the relevant incorrect or untrue Warranty.
Service of Notices
10 Any Termination Notice or ECGD Notice will be sent to you by First Class Post at the address in the United Kingdom given in your Supplier Credit Finance Facility Proposal, or at such other address in the United Kingdom as you may designate to ECGD in writing.

Law
11 The contract between you and ECGD established by your signature of a Supplier Credit Finance Facility Proposal shall be construed in accordance with English law accordingly you agree to submit to the exclusive jurisdiction of the English courts in respect of any dispute arising in connection with the contract.

(Issue no.6)

� EMBED Word.Picture.8  ���








PAGE  
1

[image: image2.wmf]_981872044.doc
[image: image1.png]ECCL







