Annex A


The principal changes

The following issues are, in ECGD’s view, the principal areas where there has been a change in the rights and obligations created by ECGD’s documentation.  The following section is an overview and necessarily sacrifices some precision in order to provide a broad understanding.  Reference should be made to the attached ECGD documentation both for the full details of the changes referred to in this section and for other changes.  References will be given in this section to the detailed documentation attached in order to assist that process.  No significance should be attributed to the order in which these changes appear.  In each case reference should also be made to the Regulatory Impact Assessment.

Replacement of the concept of Affiliate

The May provisions made use of the concept of an Affiliate which was, broadly, a related company or a joint venture party of the applicant.  The December provisions replaced that concept with two different concepts; Associate and Controlled Company.  The term Controlled Company was used to amend the applicant’s obligations in certain respects; and the term Associate was used to impose a new obligation.  Consideration is therefore given separately to those changes.

Affiliate and Controlled Company

The May provisions require applicants to declare, prior to contract, that to the best of their knowledge and belief, amongst other things, none of their Affiliates appeared on a World Bank blacklist or had been convicted of or admitted to previous Corrupt Activity or had engaged in Corrupt Activity in relation to the Supply Contract.  The May provisions also obliged an applicant for Buyer Credit Support contractually to promise (see clause 5.11 of the Buyer Credit Standard Premium Agreement (Premium Agreement)) that if an Affiliate, with the Supplier’s prior consent or subsequent acquiescence, engages in Corrupt Activity, the applicant for Buyer Credit Support will pay to ECGD amounts which ECGD has paid, on default, to the bank advancing the loan in the Buyer Credit transaction as well as any amounts ECGD certifies it has incurred in respect of costs, expenses and legal fees.  See also section9.2.1 of the Buyer Credit Application Form .  

In the December provisions the applicant is obliged instead to make those declarations and enter into those obligations in respect of any Controlled Company.  A Controlled Company is defined (see sections 4.4 and 4.5 of the Buyer Credit Application Form and clauses 2.5 and 2.6 of the Premium Agreement) as a company controlled by the applicant either by virtue of contractual arrangements including those in Controlled Company’s Memorandum and Articles of Association or direct or indirect share ownership.

Two points should be borne in mind.  First, if an applicant company had used a joint venture partner as a means of passing a bribe at the time the Application Form was signed, this would constitute Corrupt Activity on the part of the applicant and would be a breach of the representation that it has made.  Equally, future conduct is caught by clause 5.11 of the Premium Agreement and if such events were to happen after completion of the Application Form, the applicant would be obliged to repay to ECGD anything that ECGD has had to pay the lending bank.  This is because the joint venture partner would be likely to be a person acting on behalf of the applicant.  

The same is likely to be true if the Applicant uses any other person to engage in Corrupt Activity.

Affiliate and Associate

The December provisions introduced a new concept of an obligation on the Applicant to notify ECGD if the Applicant becomes aware that any Associate or anyone acting on the Associate’s behalf with authority or subsequent acquiescence has engaged in any Corrupt Activity (save where such notification would or might reasonably be argued to constitute the offence of tipping-off under section 333 of The Proceeds of Crime Act 2002).  

See section 9.2.2 of the Buyer Credit Application Form, clause 5.12 of the Premium Agreement and section G7 of the EXIP Proposal Form.  An Associate for these purposes is a company, other than the Applicant and the Controlled Company, which is a party to a joint venture or consortium or other similar arrangement involved in the transaction in respect of which ECGD’s support is requested.  

Details of Agents

The May provisions required applicants for ECGD support to state whether an agent or other intermediary has been used in the process leading to the supply contract being awarded or on any related matters.  If so, the May provisions required the name and address of the agent, confirmation of whether the agent was also acting for the purchaser and, if so, details of relationship between the purchaser and agent as well as details of the services which the agent was providing and the amount the agent was being paid.

The December provisions provided instead that details were only required if either the agent’s commission was included in the price charged by the Applicant to the overseas purchaser and thereby part of the latter’s obligation covered by ECGD ; or was above 5% of the contract price.  Under the December provisions the name and address of the agent continued to be requested in those circumstances but an applicant was allowed to explain why it felt unable to provide such details if it so felt.  A further question was asked in the December provisions whereby the applicant was asked to confirm that, to the best of its knowledge and belief, no improper relationship existed between the agent and the buyer.  

Audit Provisions

ECGD’s contractual rights to inspect records of those to whom it has given its support were altered between the May and December provisions.  For full details, see clause 5.9 et seq of the attached Premium Agreement.  The chief difference in the December, as opposed to the May provisions, is that in relation to auditing documentation relating to the obtaining of the Supply Contract (but not its performance), ECGD’s rights to inspect are restricted to those occasions where it has confirmed in writing that it has reasonable grounds for suspecting Corrupt Activity.  ECGD’s contractual rights in this regard do not of course limit in any way whatsoever the right of Criminal Law Enforcement Agencies to take such action as may seem appropriate to them upon report of suspected criminal activity whether by ECGD or otherwise.  

Banks Letters of Undertaking (LOUs) and Money Laundering

In Buyer Credit transactions, ECGD guarantees banks which lend money to foreign borrowers to fund the acquisition of British exports.  In these circumstances, ECGD takes an undertaking from the banks relating to the non-occurrence of Corrupt Activity on the part of the bank. The attached version of this showing the May provisions and the December provisions refers.  Although the document has extensive amendments to its wording, the principal effect of those amendments is an alteration in the representation and warranty that the bank makes in relation to money laundering.  This has changed from the May provision that the bank has not and will not engage in money laundering offences to a provision that the bank represents and undertakes that (a) it itself is regulated by the Financial Services Authority in relation to, amongst other things, the Money Laundering Regulations and (b) either it is not aware and has no reason to suspect that the Supply Contract would have been used for the purposes of money laundering or, if it has such awareness and suspicions, it has complied with its obligations under The Proceeds of Crime Act 2002.  The latter formulation is intended to meet the case where a bank has reported a suspicion but has been instructed by the relevant Criminal Authorities to continue with the transaction without making any comment to any other party including ECGD.

Employees/Directors

The number of employees in respect of whose behaviour representations of fact are required in application forms and banks Letters of Undertaking has been reduced.  In the May 2004 provisions it included Employees, - see section 2 of the banks Letter of Undertaking, section 5 of the EXIP Proposal Form and section 5 of the Buyer Credit Application Form.  The corresponding provisions in the December 2004 provisions refer to Board Directors.  The representations in question are those regarding appearance on World Bank blacklist, previous convictions for Corrupt Activity and admissions of previous Corrupt Activity.  It should be noted that the representations and/or promises regarding the absence of Corrupt Activity in relation to the transaction in question still includes Employees (see section 9.2 of the Buyer Credit Application Form, sections G6 and G8 of the EXIP Application Form and clauses 1.3 and 1.4 of the bank’s LOU).

