 Note of a meeting on Thursday 10 November 2005 with the CBI  

Those present: 

ECGD

John Weiss  - ECGD Advisor

Nicholas Ridley – General Counsel 

David Allwood – Business Principles Advisor

Roy Donovan – Senior Product and Support Advisor

Ben Llewellyn – External Affairs Manager

Visitor  

CBI -
James Caldwell


Sue Walton (also Chair of and representing BExA)


Richard White

The CBI had requested a meeting to present its views about the Department’s Interim Response to its consultation on changes to its anti-bribery and corruption procedures introduced in December 2004. The CBI confirmed its intention to subsequently provide a written representation. ECGD reminded the CBI that consultation rules still prevailed, that the meeting was to provide the CBI with the opportunity to give Industry’s views on the Interim Response, that ECGD would listen to those views but would not engage in any discussion other than for the purposes of clarification. ECGD declared its intention to publish a note of the meeting once the CBI had checked it for accuracy. 

In general Industry welcomed the Interim Response. ECGD said that all representations to the consultation had been carefully considered. The Interim Response document reflected ECGD’s position. The Interim Response provided consultees with the opportunity to see whether the Department had misunderstood any of the points that consultees had made, and provide them with the opportunity to make additional points. 

The CBI said that the principles set out within the Interim response were not in dispute, but rather clarification was sought on a number of points:

Audit

ECGD was able to confirm that the definition of ‘related agreement’ was not meant to encompass internal company documents that relate to the contract, such as the minutes of board meetings. 

Controlled companies

The CBI pointed out that, in respect of 50 – 50 partnerships, the fact that an applicant owned 50% of a company did not necessarily mean that it had control of it – that depended on the management structure. Absolute representations in respect of such non-controlled companies would not be appropriate. ECGD requested that CBI provide further details in their written representation. 

Consortium partners    

ECGD confirmed that the terms ‘co-venturer’ and ‘consortium partner’ were interchangeable. 

The CBI were concerned that, in cases where companies entered into joint contracts with US companies, the declarations required in respect of consortium partners would prove impossible to make, as the US Foreign Corrupt Practices Act allowed a company to carry out certain acts that UK law prohibited. ECGD felt that this should not be a problem for any Applicant because of the nature of the undertakings to be given but suggested that the CBI set out examples of where it believed that this could cause difficulties.   

Employees

The CBI queried the rationale behind requiring an applicant to provide a list of those employees of the supplier and any controlled company with negotiating authority in relation to the supply contract. There were security and data protection concerns. There could be significant number of individuals on the list, and precisely which individuals had authority at any one time would change as negotiations progressed. ECGD would have to be constantly updated as to the exact position, which could prove onerous. Instead, the CBI suggested that the definition be changed to simply require an applicant to make a declaration on behalf of all those (unnamed) individuals who had power to commit the company in relation to the negotiation of the supply contract. 

ECGD remarked that the Interim Response acknowledged that there might be difficulties in respect of defining this provision. ECGD would be happy to receive the CBI’s detailed written comments.     

Directors  

ECGD was able to confirm that the definition of ‘Directors’ within its draft documentation included Non-Executive Directors. 

“Best of our knowledge and belief’

The CBI noted that the statement ‘to the best of our knowledge and belief’ had been removed from the draft documentation to be used by Industry. ECGD confirmed that that the wording used in place of the concept did change the obligations on an Applicant to comply with the provision. The CBI noted that Applicants were now asked to make absolute representations in respect of themselves and their controlled companies. Their legal advice suggested it was not possible for a company to make such a representation, as they would never be in possession of all the facts. An example of this was the absolute declaration made in respect of the behaviour of board directors over the past 5 years. A company could be unaware of the behaviour of a Director before their joining the board. There was also a question of consistency; the phrase ‘to the best of our knowledge and belief’ had been retained in the declarations required of banks. Neither was this a May-December change. The CBI suggested that the concept of ‘to the best of our knowledge and belief’ be fully reinstated.  

ECGD noted the CBI’s comments, and suggested that they provide details of their concerns in their written representation. 

Agents

The CBI said that its members welcomed the concept of a choice between providing agents’ names and the provision of a warranty. ECGD was able to confirm that an applicant would be obliged to repay monies which ECGD was obliged to pay out in respect of a supported transaction if an applicants agent, even without the knowledge, consent or subsequent acquiescence of the applicant, had committed corrupt activity. It was a question of risk transference. 

The CBI said that it would provide details of the comparative position between the declarations required by ECGD and those required in respect of PFI contracts.

The CBI queried as to what could be considered to be ‘reasonable enquiries’ by ECGD in respect of an agent. The CBI said that there were occasions where a customer legitimately wanted the agent’s profile to remain low. Insensitive enquiries may upset a customer. ECGD said that this was impossible to comment in the abstract. ECGD agreed that it would be helpful for companies to provide to ECGD information about their due-diligence procedures for the appointment and retention of agents.     

Confidentiality

In response to questioning, ECGD said that only information that met the definition of ‘commercially confidential’ as set out in the Freedom of Information Act 2000 was exempt from public disclosure. The proposed procedures for handling agent’s information, where requested, on a ‘need to know’ basis, were expected to be on the lines of those set out in a letter from John Weiss to the CBI of the 12 August 2004, available on ECGD’s website.   

