
EXPORT CREDITS GUARANTEE DEPARTMENT

REVISIONS IN STANDARD DOCUMENTS RELATING TO BRIBERY AND CORRUPTION

CONCLUDING RESPONSE TO PUBLIC CONSULATION

I
INTRODUCTION

1 This is HMG’s Concluding Response to the public Consultation which the Export Credits Guarantee Department (“ECGD”) has been conducting since 18 March 2005.  On 16 March 2006 ECGD published the Government’s Final Response to the Consultation.  It had previously published, on 21 October 2005, an Interim Response.  Both of these documents can be found on ECGD’s website at: www.ecgd.gov.uk/index/pi_home/pi_pc.htm.  While the Government’s conclusions on all the major issues which had arisen in the course of the Consultation were contained in the Final Response, the Government decided to extend the Consultation for a further short period in order to seek the views of consultees on its proposals for special arrangements for the handling of information about the identities of Agents to be supplied to ECGD in the context of individual applications, pursuant to the decisions about Agents’ identities in the Final Response (the Special Handling Arrangements).  These arrangements are intended to minimise the risk of inadvertent disclosure of this information.  The background to this proposal and the full description of the proposed Special Handling Arrangements can be found, respectively, in paragraph 70 and Annex C of the Final Response.  Annex D of the Final Response described the procedure and timetable for consultees to make representations.  The original deadline of 7 April 2006 was extended by ECGD to 30 April 2006, following requests from a number of consultees to be given more time.

2 ECGD received eight written representations by the revised deadline.  Clarificatory meetings were also held with two consultees who subsequently submitted written representations.  The names of the relevant consultees are shown at Annex A to this document.  Copies of the representations and notes of the meetings can be found on ECGD’s website (http://www.ecgd.gov.uk/index/pi_home/pi_pc/final_response_to_ecgd_public_consultation - To_Concluding_response_6_June).

II
GOVERNMENT RESPONSE TO REPRESENTATIONS

3 HMG has considered carefully all the representations made by consultees.  The main points arising from the representations are described in paragraphs 4-27 below.  HMG’s response in relation to each is also given.  Paragraph 28 contains HMG’s overall conclusion on the form of the special handling arrangements.

4 Scope of the Special Handling Arrangements:  Representations from the British Exporters Association (BExA), the Confederation of British Industry (CBI), BAES and Rolls-Royce argued that all the information supplied in applications about Agents (identity, address, description of services provided, amount of commission, where commission is payable) should be subject to special procedures for minimising the risk of inadvertent disclosure when an applicant wishes to invoke these procedures.  The Government’s proposal was that only the name and address of the agent should be so protected.  The case made in the representations for the wider scope of the procedures is that all information about the agency arrangements is sensitive and that its inadvertent disclosure could damage the commercial interests of the applicant.  There was, in the view of these consultees, no reason to discriminate, in terms of special handling, between the various elements of this information.

5 Analysis:  HMG notes the concerns expressed by consultees.  It recognises that much of the information supplied to ECGD in applications is commercially sensitive.  For this reason, ECGD’s standard documentation (an example is paragraph 7.1 of the Proposal for an Export Insurance Policy at Annex E(i) of the Final Response) provides for the information in applications and in subsequent correspondence to be treated as confidential, subject to certain specified exceptions.  The information which ECGD has required over many years about the level and payment arrangements for Agent’s Commission and, more recently, information about the services provided has been subject to these confidentiality provisions.  However, because, pursuant to the Final Response, the identity of the Agent will henceforward be required to be disclosed in all applications, and recognising concerns expressed by industry about the particular sensitivity of this information, the Government had proposed Special Handling Arrangements which were related and restricted to this additional requirement.  It had seen no need to include within the arrangements information that had been provided to ECGD for many years without the benefit of such protection.  ECGD has nevertheless considered whether it would be appropriate and workable for it to widen the scope of the arrangements as called for by consultees.  It is not, however, convinced that the existing confidentiality provisions for information about the agency arrangements other than the Agent’s identity are inadequate.  Moreover, it believes that restricting access to this information within ECGD to the officials identified in paragraph 4 of Annex C of the Final Response would create insurmountable administrative difficulties.  This is because this information is often required to be available to ECGD staff for the purposes of calculating eligibility for support.  These calculations not only require specific technical expertise but also, for internal audit purposes, need to be double-checked.  Also, ECGD’s overseas legal advisers need access to this information when ECGD checks with them whether the level of the commission and the payment arrangements are legal under the laws of the country where the project is being carried out.  There are also other areas where severe administrative difficulty would arise.  
6 HMG Response:  The scope of the proposed Special Handling Arrangements will be restricted to the identities of agents.
7 Freedom of Information Act (FOIA):  The representations from BExA, the CBI and BAES argue that, given the commercial sensitivity of the information about agents, ECGD must define precisely the nature of information that is likely to be properly protected by the law of Commercial Confidence and thus subject to the Exemption set out in section 41 of the FOIA in the event of an application being made to ECGD under the Act for disclosure of information supplied about agency arrangements.
8 Analysis: HMG does not believe that ECGD can, or should, give applicants advance indication of how it would be likely to handle applications for disclosure of agents’ information under FOIA.  Each such application would have to be treated on its own merits.  ECGD has indicated, in Section 3 of Annex C to the Final Response which FOIA Exemptions (for example sections 41 and 43) might apply in the event of such an application.  The section 41 Exemption would apply if the information supplied could be deemed to be properly protected by the law of commercial confidence.  This means that the disclosure of such information would constitute a breach of confidence actionable by the supplier of the information.  Whether, in the circumstances of an individual case, the information supplied enjoys such a status is likely to vary from case to case and, where an applicant has particular concerns, that applicant should seek its own legal advice on which Exemptions might apply before supplying the information to ECGD.  Indeed, the CBI itself recognised (paragraph 34 of its representation to the Interim Response) that “no categoric assurances can be given to legal interpretation of legislation such as the Freedom of Information Act or generally under the “Public Interest” test”.
9 HMG Response:  While ECGD notes the reference in paragraph 9 of the CBI’s representation to an initiative (supported by the CBI) aimed at reaching agreement between UK exporters and ECGD on how confidential information is to be treated by ECGD, it is HMG’s view that it is not possible for ECGD, given its legal duties, to give the categoric assurance sought by consultees.

10 Applicants to be consulted before enquiries are made by ECGD:  Some consultees (the CBI, BAES, Rolls-Royce) propose variously that ECGD should either consult with the applicant before undertaking its initial enquiries (those envisaged in Section 2.3 of Annex C to the Final Response) or before making further enquiries (Section 2.6 of Annex C).  This proposal is made on the basis that an applicant’s own due diligence procedures with regard to the appointment of agents may well have generated much of the information that ECGD needs to satisfy itself as to the bona fides of that agent.  Therefore, ECGD’s objectives may be met without the need for ECGD to disclose the identity of the agent to other external parties.  It is also suggested that ECGD should share any concerns to which its enquiries may have given rise with the applicant given what must be a shared agenda to combat wrongdoing.
11 Analysis:  HMG welcomes the proposal for applicants to share the outcome of their own due diligence with regard to agents with ECGD.  ECGD is not an investigatory agency and recognises that there are limits in its ability to conduct enquiries about agents; it is likely that ECGD will find it helpful, in appropriate cases, to have access to applicant’s own enquiries.  Indeed, it considers that it would be helpful, in order to speed the application process, for such information to be made available when an application is made on the applicant’s own initiative rather than awaiting a request from ECGD.  Any such information would be subject to the Special Handling Arrangements where the Applicant had invoked these. However, ECGD must also make its own independent enquiries and there seems to be no reason for ECGD’s initial enquiries not to be undertaken before consulting the applicant.  Moreover, as a Government Department with its own responsibilities, duties and legal obligations, it is not possible for ECGD to commit, in all instances, to share the results of its enquiries or any concerns that those may have given rise to, with the applicant.  It will, however, do so in appropriate cases. 

12 HMG Response:  While ECGD cannot commit always to discuss with applicants the results of its enquiries, it will be prepared to do so in appropriate cases. ECGD would welcome access to the results of the applicant’s own due diligence but is, nevertheless, very likely to need to make its own enquiries, as it must come to an independent determination on compliance with its policies and procedures.  Indeed, it would wish to encourage applicants to make this information available at the time of application.  The text of Annex C to the Final Response has, therefore, been amended to reflect these concepts.

13 Future Amendments:  The BExA, the CBI, BAES and Rolls-Royce have all represented that ECGD should not make future amendments to the Special Handling Arrangements without consultation with or, indeed, agreement of users of ECGD’s services.  They object to the proposal in Section 4 of Annex C to the Final Response that ECGD might make such amendments simply by posting a notice on its website.  They also argue that any such changes should not be retrospective.  This concern stems from the importance that these consultees attach to having effective special handling arrangements for the future efficient conduct of ECGD’s business.
14 Analysis:  HMG understands the concerns expressed by consultees but feels that these may be exaggerated.  First, HMG does not intend, if changes are made, that these should be retrospective.  Second, while HMG does not accept that changes can only be made after consultation or by agreement, it does intend that adequate notice will be given of any proposed changes with the opportunity for ECGD to be informed if they are considered to give rise to particular difficulty.
15 HMG Response:  No change will be made to Section 4 of Annex C of the Final Response other than to emphasise that no changes will be retrospective.
16 Sanctions against ECGD:  BExA, the CBI and BAES have raised, in their representations, the need for clarity as to sanctions that might be available against ECGD itself or individual ECGD staff in the event of inadvertent or deliberate disclosure of information protected by the Special Handling Arrangements.
17 Analysis:  The aim of the Special Handling Arrangements is to minimise the risk of inadvertent or deliberate disclosure of sensitive information supplied by applicants to ECGD.  In the event that such disclosure should occur, the availability of any sanctions that applicants might have against ECGD as a Department will depend on the circumstances surrounding the case.  It is neither possible, nor appropriate, for further comment about this to be imported into ECGD’s documentation.  The consequences for an individual ECGD official, should that official disclose confidential information, would be determined by ECGD as an internal management matter.

18 HMG Response:  For the reasons given in paragraph 17, above HMG does not propose to seek to import provisions for sanctions provisions into ECGD’s standard documentation.
19 Effectiveness of enquiries:  A number of consultees (The Campaign Against the Arms Trade (CAAT), The Corner House, Transparency International (UK)) have represented that either the fact that the proposed initial enquiries do not involve investigation in the agent’s country or the restriction in the number of ECGD officials involved means that the effectiveness of ECGD’s enquiries is likely to be severely impaired.  They therefore propose either abandonment of the Special Handling Arrangements in their entirety or the automatic inclusion of enquiries through the local British Embassy in the description of initial enquiries (Section 2.3 of Annex C to the Final Response).
20 Analysis:  HMG accepted in the Final Response that industry’s concerns about the damage to its competitiveness and commercial interests arising from unwarranted disclosure of information about agents’ identities justified the operation of the Special Handling Arrangements.  The purpose of this part of the Consultation is to determine the form of those arrangements: their abandonment would not therefore represent an appropriate response.  A key point is that there is no intention that ECGD’s enquiries should in any way be constrained by the existence of the Special Handling Arrangements.  To the extent that ECGD’s initial enquiries suggest the need for further enquiries to be made, those further enquiries will be made if the consent of the applicant is forthcoming.  If that consent is withheld, the likelihood is that the application will not be progressed by ECGD.  The Government believes that the three ECGD officials identified in Section 2.4 of Annex C of the Final Response will be able to make adequate enquiries.  If, however, the wider involvement of ECGD staff is required, this will happen subject to the consent of the applicant.  Refusal of such consent will have the same consequences for the progress of the application as described earlier.  HMG believes that the need for enquiries to be made overseas via the British Embassy can only be determined case by case and that it would, therefore, be inappropriate to include such enquiries automatically in the initial enquiries.  Those initial enquiries or, indeed, information provided by the applicant (see paragraphs 10-12 above) may satisfy ECGD’s requirements without the need to consult the Embassy.  The Government recognises, however, that there are likely to be many occasions when it will be essential to make further enquiries through the Embassy.  This will require the applicant’s consent.  Refusal is likely to mean that ECGD will be unable to process the application further.

21 HMG Response:  For the reasons given in the preceding paragraph, HMG confirms that it intends to offer Special Handling Arrangements for those applicants who request it.  It does not intend automatically to include enquiries through the overseas Embassy in all cases in ECGD’s initial enquiries, though it does recognise that such enquiries are likely to be needed in some cases.

22 Applicant refuses to consent to further enquiries:  The CAAT and The Corner House have objected, in their representations, to the statement in Section 2.7 of Annex C that an applicant’s refusal to consent to further enquiries would be likely to mean that ECGD would be unable to process the application further.  These consultees argue that such refusal should mean that ECGD will not do so.

23 Analysis:  While accepting that a refusal of consent is likely to mean that the case cannot be proceeded with, it would fetter the discretion of the Secretary of State not to provide for the possibility that ECGD’s information needs may be satisfied by means other than the further enquiries for which it has sought the applicant’s consent. The Joint Opinion attached to The Corner House representation to the original Consultation Document accepted that a decision maker may not fetter his discretion.

24 HMG Response:  For the reason given in paragraph 24, HMG does not intend to change the Special Handling Arrangements as proposed.  

25 Applicants to commission an independent report on agent:  In its representation, The Corner House proposes that, where the Special Handling Arrangements have been invoked, ECGD should require that the applicant should commission an independent report on that Agent to be made available to ECGD.  

26 Analysis:  HMG invited representations on the terms of the Special Handling Arrangements rather than their existence.  Moreover, it does not see any necessary connection between the invocation of the Special Handling Arrangements and the need for a greater degree of scrutiny.  Invocation of the Special Handling Arrangements will reflect the applicant’s own commercial and competitive position and does not mean, as is implied in this representation, that the request is made because of doubts about the credentials of the agent or because there is likely to be a higher propensity to wrongdoing.  

27 HMG Response:  HMG believes that it would not be appropriate to impose an automatic obligation on applicants to obtain independent due diligence reports on Agents when they have invoked the Special Handling Arrangements.  

III
OVERALL GOVERNMENT RESPONSE

28 Having considered all the points raised by consultees, including those main issues discussed in Section II above, the Government now intends to implement the Special Handling Arrangements on the basis set out in Annex B to this document.  This amends those procedures as proposed in Annex C of the Final Response, making the amendments envisaged in paragraphs 12 and 15 above.  These procedures will come into effect for new applications received from 1 July 2006, alongside introduction of the new standard documentation appended to the Final Response.  
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Annex A

List of entities and individuals who submitted representations to the consultation on ECGD’s Special Handling Arrangements

BAE Systems 

British Exporters Association 

Mr John Burbidge-King

Campaign Against the Arms Trade

Confederation of British Industry

The Corner House

Rolls-Royce

Transparency International
List of Consultees who held meetings with ECGD about the Special Handling Arrangements

BAE Systems

Rolls-Royce

Annex B

AGENTS’ IDENTITIES: SECURITY OF INFORMATION

1.
Purpose

The Government appreciates that industry has expressed concerns in the course of the Consultation about possible damage to its competitiveness and commercial interests that could arise from the inadvertent disclosure of confidential information, in particular information about the identity of Agents.

This document sets out how ECGD will address those concerns.  It describes certain arrangements (Special Handling Arrangements), which ECGD is prepared to offer to those exporters who wish to take advantage of them, aimed at reducing any risk of inadvertent disclosure.  Under these Special Handling Arrangements, the number of people aware of the identity of the Agents will be strictly confined to the minimum number of persons consistent with the need to make the appropriate enquiries.  

2.
Procedure

1. The Special Handling Arrangements will be invoked by an Applicant marking the appropriate box on the ECGD Application Form rather than providing the name(s) and address(es) of its Agent(s) on that form.  (Other information relating to the use of Agents must be provided, as requested, on the Application Forms.)

2. If the check box on the Application Form is so marked, the Business Principles Unit (BPU) of ECGD, rather than the case underwriter, will act as the channel of communication between ECGD and the Applicant for all information relating to the identities of its Agent(s) but only for that information.  The BPU will contact the Applicant to agree a method of transmission of the identity of the Agent(s).  The Head of the BPU will normally deal with such applications, but, in the case of his prolonged absence, the Applicant will be asked if he would prefer his application to be dealt with sooner by the Deputy Head of the BPU. In all circumstances, only one member of the BPU (the BPU Official) will deal with the application in question and be aware of the Agent’s identity.

3. An Applicant may also provide, by the agreed method of transmission to the BPU Official, information resulting from the Applicant’s own enquiries about the Agent(s) in question. 

4. The BPU Official will carry out ECGD’s initial enquiries. These enquiries may include electronic searches of information including that available on the world-wide-web (the internet). Any electronic records of these searches will be deleted from the BPU Official’s computer once the searches have been completed. 
5. If it is appropriate, the BPU Official will discuss the findings of these initial enquiries with the Applicant.
6. Without the consent of the Applicant, subject to this paragraph and paragraph 9 and Section 3 below, no person, whether or not an ECGD official, will be given knowledge of the identity of the Agent(s) and the results of the initial enquiries other than:

(i)
the BPU Official;

(ii) the relevant Business Director responsible for overseeing all aspects of the underwriting of the case in question; and

(iii) the Chief Executive.
All working papers created by any of the three ECGD officials identified in this paragraph, in relation to any enquiries made, will be kept in hard copy only, without further copies, in one separate case file in the possession of the BPU Official to which access is restricted as set out above.

7. If, after considering the results of its initial enquiries together with any other information provided by the Applicant, ECGD decides that further enquiries are necessary and that these would involve sharing the identity of the Agent of any Applicant with any person other than those set out in paragraph 6 above, whether that person is an official of ECGD or not, the consent of the Applicant will be requested.

8. The Applicant may refuse this consent.  In such a case, the knowledge in question will not be more widely shared, but it is likely in those circumstances that ECGD would be unable to process the Application further.

9. If, in the normal course of an Internal Audit, ECGD’s Internal Audit and Assurance Division (IAAD) requests access to documents containing the identities of agents, the Chief Executive will require justification from the Head of IAAD that access to the relevant documents is strictly necessary. If the Chief Executive concurs, the applicant will be informed and access given to the Head of IAAD but not to any of his staff or any other member of that Division.  

3.
ECGD’s Legal Obligations and Obligations to Parliament

ECGD will hold the details of Agents provided by Applicants under these Special Handling Arrangements subject to its legal obligations and its duties and responsibilities as a Government Department.  

The Freedom of Information Act 2000 provides exemptions from disclosure in a number of cases subject, in some instances, to a public interest test.  These include where information is protected by the law of commercial confidence and where there may be damage to commercial interests. Where any exemptions apply, information will not be disclosed.  ECGD will, save in highly exceptional circumstances, give notice to customers of applications which might be made for the identity of Agents and consult with them to help ECGD to determine whether exemptions from disclosure apply.  

4.
Amendment to the Special Handling Arrangements 

These Special Handling Arrangements may be amended if ECGD considers it appropriate to do so by notice posted on ECGD’s website. Revised Special Handling Arrangements would take effect for applications submitted to ECGD after the stated date of the implementation of these Special Handling Arrangements. Adequate notice will be given of any proposed changes, with the opportunity for ECGD to be informed if they are considered to give rise to particular difficulty. Information received by ECGD prior to the implementation of any changes to these Special Handling Arrangements will continue to be held and processed in accordance with the Special Handling Arrangements in force at the time the information was received.
PAGE  
2

