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Dear Mr Llewellyn.

Interim Response to ECGD’s Consultation on changes to its anti bribery and Corruption Procedures: Qualification of Statements.

Thank you for your letter of the 5th December addressed to the ‘Consultee’.

Whilst no texts have been provided in relation to ECGD’s further revised proposals we presume that you are referring to paragraph 1.3 of the Bank’s Letter of Undertaking and to the removal of the qualification of ‘to the best of our knowledge and belief’. You will note that this paragraph refers to a ‘Relevant Corrupt Activity’ which is transaction related.

Your letter of the 5th December makes reference to the fact that ECGD is seeking to reconcile the discrepancy in certain statements in ECGD’s Interim Response.  In this regard you are considering whether ‘representations made by banks in respect of corrupt actions committed by their controlled companies and other authorised parties would remain qualified’. We would draw your attention to Paragraph 2 of the Banks’ Letter of Undertaking where specific declarations are given about the bank and its controlled companies.

.

For the sake of clarity we would be grateful for your confirmation as to which precise paragraphs of the Bank’s Letter of Undertaking ECGD are considering amending and in what manner in both the UK and Foreign banks undertakings.

We also note with concern the possibility that ECGD intends to make unilateral changes to the banks’ documentation which has been neither shown to the banks nor agreed with them. Obviously the imposition of such changes without consultation and agreement would not be acceptable to the banks. We would be grateful for your confirmation that this is not your intention and that any amendments to documentation would be through consultation and discussion with the banks in the usual manner. We note that the interim response consultation documentation makes no reference to any text or procedural changes to the banks’ documentation.

Once we have your clarification as to the extent of the issue that you wish us to address we will be pleased to do so. Due to the size and international nature of the BBA membership dealing with this matter, the need to consult overseas and the approaching year end we will seek to meet your 19th December deadline but cannot guarantee to do so at this time. In view of the last minute nature of your request to the banks we trust that a short extension to this timeframe would not present a problem.

In the interim, in an effort to be of assistance, we would make the following general observations on ‘representations’.

The value of the ‘representation’ to ECGD will be dependent on the:

1. underlying integrity of the organisation providing it; and

2. scope and breadth of the representation.

In the context which the representations are used in the Letters of Undertaking banks take these seriously. Should a representation be absolute then the institution will need to establish high level specific monitoring to be able to be in a position to make the representation. Having regard to the international and multi-organisational nature of the institutions involved in export business, the wider the representation is drafted, the more onerous the monitoring process. This can be taken to extreme, even unworkable, levels as was evidenced by some of the provisions tabled in ECGD’s original proposals. These were found to be unworkable – a position that ECGD accepted. The result was a year of negotiations to arrive at a pragmatic solution that was acceptable to all parties. We fear that, in ECGD’s wish to re examine this position, it is putting aside the knowledge and arguments that were made to ECGD during this process.

Small, tightly organised institutions will have less of a problem with tightly drafted representations due to the level of direct control that can be exercised. Large multi national organisations (utilising its controlled entities to enable it to provide the required infrastructure for export finance transactions) where transactions cross many boundaries (both internally and geographically) will have greater difficulty in monitoring to their required level of satisfaction. One also needs to bear in mind both the bureaucratic and cost implications of such monitoring exercises. Situations can arise where the cost and effort of such a monitoring exercise outweigh the practical benefits. This is a situation that ECGD will need to bear in mind in view of the limited and continually reducing levels of business that banks and exporters are seeing in the market.

The CBI submission stated that they believe that no business can comply with such unqualified undertakings. This is a view that the banks generally share. For example we cannot recall the last time we saw an unqualified legal opinion.

In the absence of a compelling argument to the contrary, we can see no practical benefit of dispensing with the general concept of a representation being appropriately qualified as currently. We fully support the CBI’s position that appropriate qualifications be retained in the representations of the exporters (and banks).

From ECGD’s perspective the test of whether a representation relating to a corrupt activity has been breached or not will be determined by a court of law as contained in the definition of ‘Corrupt Activity’ in the Letter of Undertaking.

Yours sincerely

C G Jones

Chairman 

British Bankers Association

Export Finance Committee
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