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Draft Regulations and supporting material

Structure of this booklet

This booklet contains sets of draft regulations and a series of papers relating to key
provisions in the Welfare Reform Bill.

The order of the documents in the booklet follows, as far as possible, the order of the
clausesin the Bill. Hence, the draft regulations and papers in the first section of the
booklet relate to Part 1 of the Bill and the draft regulations and papers in that section,
and in each subsequent section, are generally set out in clause order.

Where it has been more appropriate to discuss topics as awhole, for example the
overview of Employment and Support Allowance, or where the draft regulations
relating to two or more related clauses have been contained in one set and so do not
strictly follow the clause order, the introductory text explains how that has been done.
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Part 1 of the Bill

Employment and Support Allowance
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Employment and Support Allowance

Supporting infor mation
The Employment and Support Allowance — a new integrated contributory and
income-related allowance — will replace Incapacity Benefit and Income Support paid
on the grounds of incapacity for new claimants.

The benefit will have anew structure:

Extra premiums (EDP/SDP) where appropriate

Additional

payment
Additional for most
payment for severely
work-related ill/disabled
activity

New PCA
within 3
months

Assessment
phase

3 months

Basic allowance set at JSA
level

The attached papers and regulations set out more detail of our intentions:

»  Supplementary information: deductions from the contributory allowance,
clause 3

*  What will Employment and Support Allowance Claimants be expected to do?

» Draft regulations for Work Focused Interviews (clause 11) and Action Plans
(clause 13)

» Case studiesillustrating how the new Allowance will work in practice

* A requirement for claimants to participate in work-related activity (clause 12
& 14)

* Innovative delivery: Contracting out of functions (clause 15)

Other documents the Committee may like to consider are

» Anew deal for welfare: Empowering people to work, DWP (Cm 6730), January
2006

» Anew deal for welfare: Empowering people to work — Consultation report, DWP
(Cm 6859), June 2006

During the Welfare Reform Green Paper consultation process we listened to views
about existing incapacity benefits claimants and have decided that they will be
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migrated across to the Employment and Support Allowance in time, once the new
system has bedded in.

What will Employment and Support Allowance Claimants be
expected to do?

When the new Employment and Support Allowance is introduced the requirements
for new claimants of the benefit will be based on the successful Pathways to Work
scheme. Clause 11 of the Welfare Reform Bill provides the powers for mandatory
work-focused interviews.

We will ask claimants to attend a work-focused interview around 8 weeks after they
have claimed. A Personal Adviser will discuss with the claimant their benefit
entitlement, their aspirations for work, the steps they might take to help them take up
ajob and the Pathways style support that is available to them.

Subsequently most claimantsin the Work Related Activity Group (i.e those not in the
Support Group) will have afurther series of 5 interviews with a Personal Adviser
focused on helping them back to work. These will usually take place approximately
monthly although there is flexibility around this. The information from the work-
related heal th-focused assessment will help inform discussion at these subsequent
interviews.

The Pathways style support on offer will provide arange of options including
Condition Management Programmes. There will be no obligation on the claimant to
take up this support at the time the benefit is introduced.

The claimant will be provided with an action plan which will reflect the discussion at
each interview including the steps a claimant could take to help them take up ajob or
prepare to return to work.

It isintended that when the claimant has a repeat medical assessment (Personal
Capability Assessment) that subsequently they will have a minimum 1 additional
work-focused interview.

If aclaimant isin receipt of the work-related activity component of the benefit and
failsto attend an interview without good cause to do so, then a sanction will be
imposed. There are a series of safeguard procedures that will take place before a
sanction can be imposed. A work-focused interview can be waived or deferred by the
Personal Adviser in certain circumstances.

Where dligibility for the Support Group has not been decided the interview around
week 8 of the claim will be deferred for claimants so severely sick and disabled that
such an interview would not be of assistance to them or appropriate for them.

Separate notes are provided on safeguards and waivers and deferrals to describe our
policy intentions.
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As set out in the Green Paper as evidence suggests and resources allow we will
introduce a requirement for claimants to engage in some work-related activity in the
future. Thisis provided for by Clause 12 and our intentions are addressed in a
separate note.

Safeguar ds before a sanction isimposed

Safeguards procedures are in place in Pathways to Work and we intend to carry these
forward into the Employment and Support Allowance.

The safeguards, which are working well in Pathways, ensure that a rigorous processis
adhered to before a sanction isimposed to ensure that no-one has their benefit reduced
inappropriately and to give each individual the chance to comply with the
requirements. The purpose of the sanctions regime is not to punish people but rather
to provide incentives for claimants to undertake activity that we believe will be
beneficial to them.

Safeguards are particularly important for claimants with mental health conditions for
whom a home visit will be arranged before a sanction is to be imposed.

The maority of safeguards are not set out in regulations but are in operational
guidance to ensure that where necessary they can be adapted if evidence suggests they
are not effectively protecting people.

The safeguards procedures are:
* advising the customer at the point of claim about the work-focused interview
process;
» contacting the customer before each work-focused interview to remind them
that it is due

» considering in the context of each work-focused interview whether the
interview should be waived or deferred;

» notifying the customer of the date, time and place for the work-focused
interview, telling them that fares are payable and asking them to get in touch if
they cannot make it;

» offering them a more convenient location or a home visit where appropriate,
and encouraging advocacy support if needed,;

* identifying any relevant issues from medical evidence where available, that
might impact on attendance;

 visiting those customers with whom there has been no verbal contact prior to
the WFI;

* vigiting every customer, with their representative if appropriate, with a stated
mental health condition or learning disability if a sanction isto be imposed;
and

» lifting all sanctions and reinstating benefit in full when the customer
participatesin a WFI.
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Waiving and deferring wor k-focused interviews

Where appropriate and within the tests set out in the draft regulations, work-focused
interviews can be waived (cancelled) or deferred (rearranged) by Personal Advisers.

Draft regulations allow Personal Advisersto waive an interview when aclaimant is
very close to returning to employment. For example the claimant had a start date for a
job or was undertaking permitted work with a view to increasing their hours and
moving off the benefit. In those circumstances a work-focused interview would not be
of assistance as it would not increase the claimant’ s chances of finding ajob.

Draft regulations alow Personal Advisersto defer an interview when it would not be
of assistance to the claimant or appropriate in the circumstances. Thisis the same test
that currently appliesin Pathways regulations. It can cover awide range of
circumstances such as:

» aworsened fluctuating condition

e aperiodin hospital

* inability to attend because of an illness

» transport problems on the day

* recent bereavement

» caring responsibilities (eg, for someone severely disabled or terminally ill)

« claimant isin the late stages of pregnancy

Interviews can be deferred for arange of periods. If it isaproblem on the day of the
interview (e.g. transport problems) then the interview would be rearranged in the days
after the original date. However where the problems are more long term, such asa
period of time in hospital, then the deferment would be until the person had come out
of hospital and recovered, which could be a few months.

The deferral test in regulations is designed to be wide because of the huge range of
circumstances it might have to cover. Asin Pathways to Work, Personal Advisers will
have to apply the deferral test reasonably and we will provide them with guidance and
training on the type of circumstances where awaiver or deferral would be appropriate.
Giving similar powers to Personal Advisers has been successful in Pathways and we
believe allowing the people who deal with customers week to week are best placed to
make these decisions.

We do not believe it is appropriate for waivers to be used more widely under the new
benefit because it isimportant that claimants engage with the package of 6 interviews
in order to give them the appropriate back to work support. Where deferrals are used
we accept this may mean that the period over which claimants are required to take
part in work-focused interviews will be longer for some claimants.
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Case Studies

Case Study 1 — Sarah

Background

Sarah, 38, enjoyed her work as a successful chartered accountant until she suffered a
major stroke that left her with severe mobility and communication problems. She
spends several months in hospital recovering and rehabilitating, during which time her
husband begins to make enquiries about ESA, as he is concerned about finances when
Sarah’s Statutory Sick Pay stops.

Sarah’ s husband Peter contacts Jobcentre Plus and makes a claim for ESA on her
behalf.

The assessment phase

It becomes clear from the initial written evidence gathering that Sarah is likely to be
in the support group because of the severity of her condition. It is decided that Sarah’s
claim can be assessed without the need for a face-to-face examination, based on the
written and medical evidence already provided. As she remainsin hospital and still
has very restricted mobility, she is not required to attend the week 8 WFI. Sarah is
placed in the support group and her capability for work-related activity will be
reviewed after one year

Themain phase

Sarah continues to receive her ESA, including the support component. Her condition
gradually improves, and at the next PCA (which includes a face-to-face medical
examination), sheis assessed as not having limited capability for work-related
activity. This means she movesinto the work-related activity group, which has the
effect of asmall reduction in her benefit. Sarah asksfor this decision to be
reconsidered on the basis of additional medical evidence from her GP, but the
reconsideration process confirms the decision. In the meantime she participatesin a
work-focused health-related assessment and attends her first WFI, where she and her
personal adviser discuss steps that she could take to help her prepare to return to work
and an action plan is provided to the her. Given the outcome of the reconsideration
process, the personal adviser uses the WFI to discuss with Sarah what isinvolved in
being in the work-related activity group, reassuring her that her needs and wishes will
be taken into account and decisions about work-related activity will always be the
result of discussion between Sarah and the personal adviser.

Sarah’ s action plan helps her to focus on realistic priorities, which include continuing
her speech therapy treatment, participating in a condition management programme,
and doing some voluntary work in a charity shop to help improve her confidencein
communication. Sheis determined to get back to some kind of work, although she
recognises that it may not be the kind of work she did before her stroke. Her work-
focused health-related assessment helped her to think about what might be suitable for
her, and she is positive about finding something for the future that she can enjoy as
much as she enjoyed her career before the stroke.
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Case Study 2 — Dave

Background

Dave, 30, has depression and is currently unable to work. He has claimed ESA in the
past under similar circumstances, but 18 months ago he left the benefit to start work in
an IT company. However, Dave' s depression recently became more severe after a
family bereavement, and he could not continuein his job.

Dave contacts Jobcentre Plus and makes aclaim for ESA.

The assessment phase

Because Dave had previoudy claimed ESA for longer than 13 weeks, the linking rules
mean that he does not need to complete the assessment phase. He moves straight into
the main phase of the benefit, but his current capability for work-related activity is
assessed, by an examination of the written evidence, to determine which component is
most appropriate for his current level of capability.

Themain phase

Dave receives ESA, including the work-related activity component. Heisentitled to a
contributory allowance but his alowance a so includes an income-related el ement.
Thisis because Dave' s entitlement on the income-related strand is greater than the
rate of the contributory allowance as heis married (so qualifying for the couple rate)
and his wife does not work.

A WEFI isarranged for him, so that he and the personal adviser can discuss his recent
experience of work and start to formulate an action plan for how he can move
forward. However, Dave does not turn up to the WFI, and when his adviser contacts
him to find out why, Dave seems unable to provide a good reason for hisfailure to
attend. Hetells hisadviser that he did his best to hold down ajob but it didn’t work
out, so he doesn’t see the point in attending WFIs. As asafeguard, ahome visitis
arranged, to find out more about Dave' s non-attendance and to explain the range of
opportunities and support mechanisms that are available to him through ESA. He aso
makes Dave aware of the possibility that his benefit will be sanctioned if he doesn’t
meet the conditionality requirements, by reducing the amount of his benefit by an
amount equal to 50% of the work-related activity component in the first instance (this
reduction would first affect the income-related element of Dave' s benefit, but Dave's
entitlement to the “passported” income-related benefits, like free school meals for his
children, would be protected). Dave agrees that he will attend a work-focused
interview. Thistime Dave attends and participates fully. It isagreed and logged in
the action plan that Dave' s main priority needs to be managing his condition, which
will help him towards a successful return to suitable work.
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Case Study 3 - Brian

Background
Brian, 50, worked for himself as a manual labourer. He developed back and leg pain

that meant he began to really struggle with his day-to-day activities, and eventually
could no longer work. He visited his GP, who encouraged him to remain active as
much as possible, but agreed that the extent of his condition made his normal work
impossible for him, and provided amedical certificate.

Brian contacts Jobcentre Plus and makes aclaim for ESA.

One week later, Brian is awarded ESA at the assessment phase rate, and receives the
income-related strand of the allowance because he did not fully meet the contribution
conditions (it has only been ayear since Brian became self-employed and before that
he was out of work. This means that he doesn’t meet the first contribution condition -
i.e. he hasn't paid sufficient Class 1 or Class 2 NI contributions on earnings in any of
the past 3 tax years).

The assessment phase

The PCA process for Brian takes longer than the standard 13 weeks because he was
too ill to attend the scheduled face-to-face medical assessment. During the 13" week
of his claim Brian contacts the Jobcentre Plus office to check what’ s happening with
the assessment of hisclaim. Heisworried that the delay will cause him and his
family financial hardship and is advised to claim a Social Fund Crisis Loan. Soon
afterwards Brian isinformed he meets the criteria for the work-related activity
component, which is backdated to the beginning of week 14 of hisclaim.

The week 8 WFI isfocused on exploring Brian’ swork history, skills and experience,
and initiating an action plan for how he can help prepare himself to return to work.

The main phase

On the day that Brian's 2" WFI was due to take place, one of Brian's children falsill
and he hasto stay at home to look after her because hiswifeis at work. He phones
his personal adviser who agrees to defer the WFI until the following week. At the
WFI, Brian and his personal adviser discuss support he may wish to take up, focusing
around condition management and development of new skills. Brian is provided with
an action plan reflecting their discussion. Brian’s work-focused health-related
assessment indicated that manual |abour is not currently a feasible work option for
him, and he expressed an interest in office work. After taking part in an
administrative skills course, Brian is successful in finding ajob in the office of alarge
builder’s merchants. Accessto Work funding is secured to make reasonable
adjustments for Brian — including purchasing a specialist chair to support his back —
and during the first year of working there he receives a £40 weekly Return to Work
credit to supplement his earningsin the new job.

10
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Case Study 4 — Stephen

Background

Stephen is 20 years old and has struggled with mental health problems since he was
15. He experiences schizophrenic symptoms but it is difficult to predict when these
will occur because his condition fluctuates. Stephen managed to complete his studies
at college but his schizophrenia has been getting worse and he has been unable to
work.

Stephen contacts Jobcentre Plus and makes a claim for ESA.

Although he has not built up a sufficient contributions record, the special qualifying
condition for young people means that he can access the contributory alowance once
he has medical evidence for his limited capability for work for 28 continuous weeks.

The assessment phase

Stephen completes the initial face-to-face PCA. He attends the week 8 WFI, where he
meets his personal adviser and gains further understanding of the support available
and action planning required. Two weeks later he learns that he has been assessed as
having limited capability for work, and that he will be placed in the work-related
activity group for the main phase of the benefit. Hiswork-focused health-related
assessment report advises that Stephen’s condition will fluctuate and that this should
be taken into account in determining how the ESA conditionality will apply to him.

Themain phase

The basic rate of ESA for Stephen increases, because he is no longer on the lower 18-
24 year old rate of benefit that applies during the assessment phase, and on top of this
he receives the work-related activity component. At his next WFI, he and the
personal adviser start to review the action plan, and they discuss how the next WFIs
will be scheduled. The PA is aware that Stephen has a fluctuating condition and that
on the days when his schizophrenic symptoms are bad, he would not be able to attend
the WFI, or even be capable of |etting the personal adviser know thisin advance.
Thisis exactly the case at the time of Stephen’s 3 WFI. Stephen is able to contact his
personal adviser 3 days after the missed appointment and the adviser accepts Stephen
had good cause for not attending, and re-arranges the WFI for the following week.
Following advice from the work-focused health-related assessment, Stephen
concentrates on work opportunities that offer the flexibility he needs to be ableto
work only on days where he experiences no symptoms. After 7 months on ESA he
successfully finds flexible work in a college library, where the workload is not
dependent on deadlines and Stephen can take days off when his symptoms are bad,
without jeopardising his employment. His entitlement to ESA ends, but he receives a
Working Tax Credit (WTC) (he qualifies for this because he previously received
ESA, and he meets the condition of having “a disability that putsyou at a
disadvantage in getting ajob”).

11
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Case Study 5 — Jennifer

Background
Jennifer, 45, was recently diagnosed with advanced stage breast cancer, and the
condition isterminal.

Jennifer contacts Jobcentre Plus and makes a claim for ESA. She does not meet the
contribution conditions (she has not done sufficient paid work in any of the last 3 tax
years to meet the first contribution condition), and because she has a small income
from renting out aroom in her house, sheis aso not entitled to the income-related
allowance in the assessment phase. However, if she were to be assessed as having
limited capability for work, and become entitled to one of the two ESA components,
she would qualify for an income-related allowance. In this case, Jennifer is not paid
any allowance in the assessment phase, but her claim remains open so that she can be
paid ESA once she reaches the main phase

The assessment phase

Jennifer does not receive any ESA in the assessment phase. Medical evidence on her
condition is provided by her GP and consultants, and it is decided that Jennifer isto be
treated as having limited capability for work and limited capability for work-related
activity, on the grounds that she has aterminal illness. There is no need for aface-to-
face examination. People with terminal illnesses like Jennifer automatically qualify
for ESA with the support component, even if they might not meet the required
thresholds in the PCA.

Themain phase

Jennifer receives ESA, including the support component. She had started a part-time
jobinalocal gift shop just before her diagnosis, and she wants to continue working a
few hours aweek there for aslong as she can, because she enjoys working with the
team there and meeting new people. Sheisallowed to do this under the permitted
work rules for income-related ESA. Asamember of the support group, Jennifer has
the option of volunteering to participate in work-related activity, but she decides
againgt this; she has her part-time work.

12
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Clause 3
Deductions from contributory allowance

Our intention is that the powersin Clause 3 should be used to apply deductions from
contributory ESA in the same way as applies to Incapacity Benefit currently.

There are presently two types of deductions from Incapacity Benefit. Firstly,
deductionsin relation to personal or private pension, or periodic Pension Protection
Fund payments, which exceed £85 aweek. In those cases, half of the excess over £85
is deducted from the recipient’ s Incapacity Benefit.

We intend, through regulations under Clause 2 and Clause 3 to bring similar rules
forward into ESA L.

The second reduction relates to local councillors. Currently, where someone is elected
asalocal councillor, any activity they undertake as a councillor isignored for certain
benefit purposes. We intend to reflect that rule in regulations we make under
paragraph 10 of Schedule 2.

Alongside this, the system recognises that where a person is receiving paymentsin
connection with being a councillor, it is right that the amount of any Incapacity
Benefit is reduced by the amount by which those payments, after the deduction of
reasonabl e expenses, exceed £86 per week. We intend, through regul ations under
Clause 2 and Clause 3, to bring this rule forward into contributory ESA. These
regulations will have the same effect as in Incapacity Benefit currently2.

1 See section 30DD of the Social Security Contributions and Benefits Act 1992 together with regulations 20 to 25 of
the Social Security (Incapacity Benefit) Regulations 1994.

2 See section 30E of the Social Security (Contributions and Benefits) Act 1992 together with regulations 8 and 9 of
the Social Security (Incapacity Benefit) Regulations 1994

13
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Clause 8
Limited Capability for Work

The Employment and Support Allowance (Limited Capability for
Work) Regulations 2007

Draft regulations are not yet available for this clause. However, they will set out the
criteriafor, and manner of, determining whether a person’s capability for work is
limited by his physical or mental condition and if so, whether it isso limited that it is
unreasonabl e to require him to work, and as a consequence, that he should be entitled
to the Employment and Support Allowance.

The regulations will set out the conditions under which a person will be considered to
have limited capability for work and the information that will be required to determine
whether or not they have limited capability for work.

The regulations will also provide for the consequences that will flow from afailure by
the claimant to provide information that is requested from him. Under the provisions
to be made in the regulations, a person who fails to provide information or attend a
medical examination when asked to do so will be treated as not having limited
capability for work, unless they can show good cause for their non-compliance.
Regulations will set out which factors are to be taken into account in deciding whether
there is good cause for failure to comply with a request to provide information or to
attend a medical examination on request.

Regulations will provide for people in certain circumstances (for example people who
areterminally ill) to be treated as automatically having satisfied the limited capability
for work conditions even though they might have minimal or no limitation of
function.

The schedul e to these regulations will set out the criteriato be used in determining
whether a person’ s functional limitation is such that it is unreasonable to require them
towork. Theregulations will define the assessment of capability for work by
reference to the extent to which a person who has specific disease or bodily or mental
disablement is capable or incapable of performing prescribed activities.

14
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Clause9
Limited capability for work-related activity

The Employment and Support Allowance (Limited Capability for
Work-related Activity) Regulations 2007

These Regulations set out the criteriafor, and manner of determining whether a
person’s capability for work-related activity is limited by his physical or mental
condition and if it is, whether the limitation is such that it is unreasonable to require
him to undertake work-related activity. The consequence of a claimant being found to
have limited capability for work-related activity will be that he will be placed in the
support group.

Regulation 2 sets out the conditions under which a person will be considered to have
limited capability for work-related activity. Regulation 4 sets out the information that
is required to determine whether a person falls into the support group.

Having limited capability for work-related activity is based on a person demonstrating
asevere level of functional limitation. But regulation 3 provides for peoplein certain
circumstances (for example the terminally ill) to be treated as having limited
capability for work-related activity and therefore to be entitled to be placed in the
support group, even though they might have minimal or no actual limitation of
function.

Regulation 5 sets out the consequences that will flow in the event of afailure by the
claimant to provide information that is requested from him. Under the provisionsin
regulation 5, a person who fails to provide information when asked to do so will be
treated as not having limited capability for work-related activity (and therefore not
entitled to be in the support group),unless they can show good cause for their non-
compliance.

Regulation 6 provides that amedical examination may be arranged to establish
whether a person has limited capability for work-related activity. Under regulation 6,
aperson who fails to attend a medical examination on request will be treated as not
having limited capability for work-related activity, unless they can show good cause
for that failure.

Regulation 7 lists some of the factors that might be taken into account when
considering whether a person had shown good cause for afailure to provide requested
information or to attend a medical examination upon request.

The schedul e sets out the type of activities which will be tested to ascertain whether
someone should be considered to have limited capability for work.

15
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DRAFT STATUTORY INSTRUMENTS

DRAFT
2007 No.
SOCIAL SECURITY

The Employment and Support Allowance (Limited Capability
for Work-Related Activity) Regulations 2007

Made - - - - * %k %
Laid before Parliament Kk
Cominginto force - - *kk

The Secretary of State for Work and Pensions makes the following Regulations in exercise of the
powers conferred by [section] 9 of and Schedule 2 to the Welfare Reform [Act 2007]:

Citation and commencement

1. These Regulations may be cited as the Employment and Support Allowance (Limited
Capahility for Work-Related Activity) Regulations 200[7] and shall come into force on [date]
200[7].

Determination of limited capability for work-related activity

2—(2) For the purposes of Part | of the Welfare Reform [Act 2007], a person’s capability for
work-related activity is limited by his physical or mental condition and the limitation is such that it
is not reasonable to require him to undertake such activity if one or more of the descriptors set out
in the Schedule appliesto him.

(2) A descriptor applies to a person if that descriptor applies to him for the majority of the time
or, as the case may be, on the mgjority of the occasions on which he undertakes or attempts to
undertake the activity described by that descriptor.

(3) In determining whether a descriptor applies to a person, he is to be assessed as if he were
wearing any prosthesis with which he is fitted or, as the case may be, wearing or using any aid or
appliance which he normally wears or uses.

Certain personsto betreated as having limited capability for work-related activity

3—(1) A person is to be treated as having limited capability for work-related activity if any of
the circumstances set out in paragraph (2) apply to him.

(2) The circumstances are—

(@) that he is suffering from a progressive disease and his death in consequence of that
disease can reasonably be expected within 6 months;

(b) that he is receiving treatment by way of intravenous, intraperitoneal or intrathecal
chemotherapy;

16
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(c) that he suffers from some specific disease or bodily or mental disablement and, by
reasons of such disease or disablement, there would be a substantial risk to the mental or
physical health of any person if he were found not to have limited capability for work-
related activity;

(d) that in the case of a woman, she is pregnant and there is a serious risk of damage to her
health or to the health of her unborn child if she does not refrain from work-related
activity.

Information required for determining capability for work-related activity
4.—(1) Subject to paragraph (2), the information or evidence required to determine whether a
person has limited capability for work-related activity is—

(@) any information relating to the descriptors set out in the Schedule that the Secretary of
State may request in the form of a questionnaire; and

(b) any such additional information as the Secretary of State may request.

(2) Where the Secretary of State is satisfied that he has sufficient information to determine
whether a person has limited capability for work-related activity without the information specified
in paragraph (1)(a), that information will not be required for the purposes of making the
determination.

Failureto provide information

5—(1) Where a person fails without good cause to comply with the Secretary of State's request
that he provide the information referred to in regulation 4(1)(a), he is, subject to paragraph (2), to
be treated as not having limited capability for work-related activity.

(2) Paragraph (1) does not apply unless—

(@) at least 6 weeks have passed since the Secretary of State sent the person the first request
for the information; and

(b) the Secretary of State sent that person a further request at least 4 weeks after the date of
thefirst request, and at least 2 weeks have passed since the further request was sent.

Person may be called for a medical examination

6.—(1) When it falls to be determined whether a person has limited capability for work-related
activity, he may be called by or on behalf of a health care professional approved by the Secretary
of State to attend for a medical examination.

(2) Subject to paragraph (3) where a person fails without good cause to attend for or to submit
himself to such an examination, he is to be treated as not having limited capability for work-
related activity.

(3) Paragraph (2) does not apply unless written notice of the time and place for the examination
was sent to him at least 7 days in advance, or unless he agreed to accept a shorter period of notice.

(4) The reference in paragraph (1) to a health care professional is to a member of a profession
(whether or not regulated by, or by virtue of, any enactment) which is concerned (wholly or
partly) with the physical or mental health of individuals.

Mattersto betaken into account in determining good cause

7. The matters to be taken into account in determining whether a person has good cause under
regulations 5 or 6 (failure to provide information or attend a medical examination) include—
(@) whether he was outside Great Britain at the relevant time;
(b) hisstate of health at the relevant time; and
(c) thenature of any disability he has.
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Signed by the authority of the Secretary of State for Work and Pensions

Date

Parliamentary Under Secretary of State
Department for Work and Pensions

SCHEDULE

Assessment of whether a person haslimited capability for work-related activity

Column 1
Activity

Column 2
Descriptors

1. Walking or moving on level ground—

2. Rising from sitting and transferring from one
seated position to another—

3. Lifting and carrying by the use of the upper
body and arms—

4. Reaching—

5. Manual dexterity—

6. Continence—

Cannot—
(a) walk (with awalking stick or other aid if
such aid is normally used);
(b) move (with the aid of crutchesif crutches
are normally used); or
(c) manually propel his wheelchair,
more than 30 metres without repeatedly
stopping, experiencing breathlessness or severe
discomfort.

Cannot compl ete both of the following—
(a) riseto standing from sitting in an upright
chair without receiving physical assistance
from another person; and
(b) move between one seated position and
another seated position located next to one
another without receiving physical assistance
from another person.

Cannot pick up and move 0.5 litre carton full of
liquid to adistance of 60 centimetres at table-
top level with either hand.

Cannot raise either arm as if to put something
in the top pocket of a coat or jacket.

Cannot—
(a) turn a“ star-headed” sink tap with either
hand; or
(b) pick up a£1 coin or equivaent with either
hand.
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(a) Continence other than enuresis (bed
wetting) where claimant does not have an
artificial stomaor urinary collecting device—

(b) Continence where claimant uses a urinary
collecting device, worn for the majority of the
time including an indwelling urethral or
suprapubic catheter—

(c) Continence other than enuresis (bed
wetting) where claimant has an artificial
stoma—

(a) has no voluntary control over bowel
evacuation;

(b) has no voluntary control over voiding of
bladder;

(c) loses control of bowel so that he cannot
control the full evacuation of the bowel at least
once per week;

(d) loses control of bladder so that he cannot
control the full voiding of the bladder at |east
once aweek;

(e) failsto control full evacuation of the bowel
at least once aweek, owingto asevere
disorder of mood or behaviour; or

(f) failsto control full voiding of the bladder at
least once aweek, owing to a severe disorder of
mood or behaviour.

(a) isunable to affix, remove or empty the
catheter bag or other collecting device without
receiving physical assistance from another
person;

(b) is unable to affix, remove or empty the
catheter bag or other collecting device without
causing leakage of contents;

(c) has no voluntary control over bowel
evacuation;

(d) loses control of bowel so that he cannot
control the full evacuation of the bowel at least
once per week; or

(e) failsto control full evacuation of the bowel
at least once aweek, owing to a severe disorder
of mood or behaviour.

(a) isunable to affix, remove or empty stoma
appliance without receiving physical assistance
from another person;

(b) isunable to affix, remove or empty stoma
appliance without causing leakage of contents;
(c) where the claimant’ s artificial stomarelates
solely to the evacuation of the bowel, has no
voluntary control over voiding of bladder;

(d) where the claimant’ s artificial stomarelates
solely to the evacuation of the bowel, loses
control of the bladder so that he cannot control
the full voiding of the bladder at least once per
week; or

(e) where the claimant’ s artificial stomarelates
solely to the evacuation of the bowel, failsto
control the full voiding of the bladder at |east
once aweek, owing to a severe disorder of
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7. Maintaining persona hygiene—

Cleaning own torso

8. Eating and drinking—

(@) Conveying food or drink to his mouth.

(b) Chewing or swallowing food or drink

mood or behaviour.

(a) cannot clean own torso (excluding own
back) without receiving physical assistance
from another person;
(b) cannot clean own torso (excluding own
back) without repeatedly stopping,
experiencing breathlessness or severe
discomfort;
(c) cannat clean own torso (excluding own
back) without receiving regular prompting
given by another person in the physical
presence of the claimant; or
(d) owing to a severe disorder of mood or
behaviour, failsto clean own torso (excluding
own back) without receiving—
(i) physical assistance from another person,
or
(i) regular prompting given by another
person in the physical presence of the
claimant.

(a) cannot convey food or drink to his mouth
without receiving physical assistance from
another person;
(b) cannot convey food or drink to his mouth
without repeatedly stopping, experiencing
breathlessness or severe discomfort;
(c) cannot convey food or drink to his mouth
without receiving regular prompting given by
another person in the physical presence of the
claimant; or
(d) owing to a severe disorder of mood or
behaviour, failsto convey food or drink to his
mouth without receiving—
(i) physical assistance from another person,
or
(i) regular prompting given by another
person in the physical presence of the
claimant.

(a) cannot chew or swallow food or drink;

(b) cannot chew or swallow food or drink
without repeatedly stopping, experiencing
breathlessness or severe discomfort;

(c) cannot chew or swallow food or drink
without receiving regular prompting given by
another person in the physical presence of the
claimant; or

(d) owing to a severe disorder of mood or
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behaviour, fails to—
(i) chew or swallow food or drink; or
(i) chew or swallow food or drink without
regular prompting given by another personin
the physical presence of the claimant.

9. Comprehension and application of (&) cannot understand simple instructions;
information or instructions— (b) cannot carry out simple instructions without
regular prompting given by aperson in the
presence of the claimant;
(c) cannot learn a simple new task to the extent
of being ableto carry it out without regular
prompting given by a person in the presence of
the claimant;
or
(d) failsto do any of the matters referred to in
(a) to (c) owing to a severe disorder of mood or
behaviour.

10. Personal action— (@) cannot initiate and sustain basic personal
action, for example, the organisation and
completion of asimple task, without regular
prompting and supervision given by apersonin
the presence of the claimant; or
(b) failsto initiate and sustain basic personal
action without regular prompting and
supervision given by a person in the presence of
the claimant, owing to a severe disorder of
mood or behaviour.

11. Communication— (&) none of the following forms of
communication can be achieved by the
claimant—

(i) speaking (to a standard that may be
understood by strangers);
(i) writing (to a standard that may be
understood by strangers);
(i) typing (to a standard that may be
understood by strangers)
(iv) sign language to a standard equivalent to
Level 3 British Sign Language;
(b) none of the forms of communication
referred toin (a) are achieved by the claimant,
owing to asevere disorder of mood or
behaviour;
(c) frequently misunderstands communication
from others causing distress to himself or
others; or
(d) effectively cannot make himself understood
to others because of his disassociation from
reality owing to a severe disorder of mood or
behaviour.
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Clause 10
Work-focused health-r elated assessments

The Employment and Support Allowance (W ork-focused Health-
related Assessments) Regulations 2007

Draft regulations are not yet available for this clause. However, these Regulations
will detail the criteriafor requiring a person to undergo a work-focused health-related
assessment, and for the manner of carrying out the assessment. They will indicate the
factors to be taken into account in carrying out the assessment. They will make
provision for repeat assessments where these are required.

Regulations will cover the action to be taken in the event of afailure on the part of the
claimant to provide information that is requested from him or to attend for a medical
examination. A person who failsto provide information or attend a medical
examination when asked to do so will have the level of benefit they receive reduced,
unless they can show good cause for their non-compliance. Regulations will indicate
the factors to be taken into account in deciding whether there is good cause for failure
to comply.

Regulations will provide for the requirement to attend a work-focused health related
assessment to cease to apply to a person who is identified as being in the support

group.
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DRAFT STATUTORY INSTRUMENTS

2007 No. [ ]
SOCIAL SECURITY

The Employment and Support Allowance (Work-focused
Interviews) Regulations 2007

Made - - - - [ ]
Laid before Parliament [ ]
Comingintoforce - - [ ]

The Secretary of State for Work and Pensions makes the following Regulations in exercise of the
powers conferred by sections 79(4) and 84 of, and [paragraph 9 of Schedule 2(3)] and paragraph 9
of Schedule 3 to, the Social Security Act 1998(4) and [sections 11, 13, 21(1)(5) and 22(2) of, and
paragraphs 9 and 12 of Schedule 2 to, the Welfare Reform Act 2007(6)].

Citation and commencement

1—(1) These Regulations may be cited as the Employment and Support Allowance (Work-
focused Interviews) Regulations 2007.

(2) These Regulations shall come into force on | ].

I nter pretation

2. In these Regulations—
“action plan” has the meaning given by regulation 7;

“benefit week” means any period of seven days corresponding to the week in respect of which
an employment and support allowance is due to be paid;

“afailure decision” has the meaning given by regulation 11;

“pensionable age” has the meaning given by the rules in paragraph 1 of Schedule 4 to the
Pensions Act 1995(7);

“relevant person” has the meaning given by regulation 4,

“working day” means any day except for a Saturday, Sunday, Bank Holiday, Christmas Day
or Good Friday.

(3) The regulations made using the power in paragraph 9 of Schedule 2 will be subject to the affirmative resolution procedure
and will be made as part of a separate set of regulations.

(4) 1998 c.4. Section 84 iscited for the meaning given to the word “prescribe’.

(5) [Section 21] is cited for the meaning give to the word “prescribed”.

(6) 2007 c.[ 1.

(7) 1995 (c.26).
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Work-focused interview

3. The purposes of awork-focused interview are any or al of the following—
() assessing the person’ s prospects for remaining in or obtaining work;
(b) assisting or encouraging the person to remain in or obtain work;

(c) identifying activities that the person may undertake to make it more likely that he will
remain in or obtain work or be able to do so;

(d) identifying training, educational or rehabilitation opportunities for the person which may
make it more likely that he will remain in or obtain work or be able to do so;

(e) identifying current or future employment opportunities, including self-employment
opportunities, for the person that are relevant to his needs and abilities.

Requirement to take part in awork-focused interview

4—(1) The Secretary of State may require a person who satisfies the requirements in paragraph
(2) (“arelevant person”) to take part in one or more work-focused interviews as a condition of
continuing to be entitled to the full amount of employment and support allowance payable to him.

(2) The requirements referred to in paragraph (1) are that the person—
(@) isentitled to an employment and support allowance;
(b) isnot amember of the support group;
(c) isatleast 18 yearsold;
(d) has not reached the age at which awoman attains pensionable age.

(3) A person who is only entitled to a contributory allowance which is payable at anil rateisto
be treated as a person who is not entitled to an employment and support alowance for the

purposes of paragraph (2)(a).
(4) A requirement on a relevant person to take part in a work-focused interview ceases to have
effect if that person ceases to be arelevant person.

Notification
5—(1) The Secretary of State must give or send a relevant person a notification specifying the
time and place of awork-focused interview.

(2) A work-focused interview may take place at a person’s home if it is determined that
requiring that person to attend elsewhere would cause him undue inconvenience or endanger his
health.

(3) The notification referred to in paragraph (1) may be in writing or by telephone.

Taking part in a work-focused interview

6.—(1) A relevant person isregarded as having taken part in a work-focused interview if—

(@) he attends for the interview at the place and at the time notified to him by the Secretary of
State;

(b) he participates in discussions, if requested by the Secretary of State, about any or all of the
matters set out in paragraph (2);

(c) he provides information, if requested by the Secretary of State, about any or all of the
matters set out in paragraph (3); and

(d) heassiststhe Secretary of State in the completion of an action plan.
(2) The mattersreferred to in paragraph (1)(b) are—

() any activity that he is willing to undertake which may make it more likely that he will
obtain or remain in work or be able to do so;

(b) any such activity that he may have previously undertaken;
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(c) any progress he may have made towards remaining in or obtaining work;

(d) any work-focused health-related assessment he may have taken part in.
(3) The mattersreferred to in paragraph (1)(c) are—

(a) hiseducational qualifications and vocational training;

(b) hiswork history;

(c) any paid or unpaid work that he is undertaking;

(d) hisaspirations for future work;

(e) hisskillsthat are relevant to work;

(f) hiswork-related ahilities;

(g) hisopinion as to the extent to which his physical or mental condition restricts his ability to
remain in or obtain work;

(h) hiscaring or childcare responsihilities.

Action plan

7—(1) An action plan is a document that is completed by the Secretary of State and contains—
(@) arecord of awork-focused interview;

(b) arecord of any activity that the person has agreed that he is willing to take which may
make it more likely that he will obtain or remain in work or be able to do so; and

(c) any other information that the Secretary of State considers to be appropriate.
(2) An action plan must be in writing.

(3) The Secretary of State must provide a person with an action plan where that person has
attended a work-focused interview.

Deferral of requirement to take part in a work-focused interview

8—(1) A requirement to take part in a work-focused interview may be deferred or treated as
having been deferred if at the time the work-focused interview is to take place, or was due to take
place, such an interview would not at that time be or have been—

(a) of assistance to the relevant person; or
(b) appropriate in the circumstances.

(2) A decision under paragraph (1) may be made at any time after the requirement to take part in
the work-focused interview is imposed, including after the time that the work-focused interview
was due to take place or took place.

(3) Where a requirement to take part in a work-focused interview is deferred, or treated as
having been deferred, then the time that the work-focused interview is to take place must be re-
determined.

Waiver of requirement to take part in a work-focused interview

9.—(1) A requirement on a relevant person to take part in a work-focused interview may be
waived if that interview would not be of assistance to that person because heislikely to be starting
or returning to work.

(2) A decision under paragraph (1) may be made at any time after the requirement to take part in
the work-focused interview is imposed, including after the time that the work-focused interview
was due to take place.
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Failuretotake part in a work-focused interview

10—(2) If a relevant person who was required to take part in a work-focused interview has
failed to do so then he must show good cause for that failure within 5 days of the day on which the
interview was to take place, or as the case may be, took place.

(2) The Secretary of State must determine whether a relevant person who was required to take
part in a work-focused interview has failed to do so and if so whether he has have shown good
cause for that failure in accordance with paragraph (1).

(3) In determining whether a relevant person has shown good cause for his failure to take part in
awork-focused interview, the Secretary of State may take the following matters into account —

(a) that the person misunderstood the requirement to take part in the work-focused interview
due to his learning, language or literacy difficulties or any misleading information given or
sent to him by the Secretary of State;

(b) that he had difficulties with his norma mode of transport and that no reasonable
alternative was available;

(c) that he was attending an interview with an employer with a view to remaining in or
obtaining work;

(d) that he was pursuing work as a self-employed earner;

(e) that he was attending a medical or dental appointment and that it would have been
unreasonable in the circumstances for him to re-arrange the appointment;

(f) that he was accompanying a person for whom he has caring responsibilitiesto amedical or
dental appointment and it that it would have been unreasonable for that person to re-
arrange the appointment;

(g) that he, a dependant of his or a person for whom he provides care suffered an accident,
sudden illness or relapse of a physical or mental condition;

(h) that he was attending the funera of a relative or close friend on the day that he was
required to take part in the work-focused interview;

(i) that his physical or mental condition made it impossible for him to attend at the time and
place fixed for the interview;

(j) that his failure to take part in a work-focused interview at that time resulted from a
religious objection;

(k) any other matter which the Secretary of State considers appropriate.

Reduction of employment and support allowance

11.—(1) Where the Secretary of State has made a decision that a relevant person who was
required to take part in a work-focused interview has failed to do so and has failed to show good
cause for that failure in accordance with regulation 10(1) (“afailure decision™”), the amount of the
employment and support allowance payable to that person is reduced in accordance with this
regulation.

(2) Regulation 12 applies unless the work-focused interview which the relevant person failed to
take part in was due to take place, or took place, while that person was in the assessment phase
and in which case regulation 13 applies.

(3) Where a relevant person is entitled to both a contributory allowance and an income-related
alowance, any reduction in that person’s employment and support allowance must first be applied
to that part of that allowance treated as attributable to the person’s contributory alowance and
only if there is any amount outstanding is it to be applied to that part of that allowance treated as
attributable to the person’ sincome-related allowance.

(4) The amount of an employment and support allowance payable to a relevant person is not to
be reduced below ten pence in any benefit week.

(5) For the purposes of determining the amount of any employment and support allowance
payable, arelevant person shall be treated as receiving the amount of any employment and support
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alowance which would have been payable but for a reduction made in accordance with this
regulation.

(6) Where the rate of employment and support allowance payable to a relevant person changes,
the rules set out above for a reduction in the amount of employment and support allowance shall
be applied to the new rate and any adjustment to the amount of the reduction shall take effect from
the beginning of the first benefit week to commence for that person following the change.

Amount of the reduction

12—(1) The reduction under regulation 11(1) begins on the first day of the benefit week
following the date of the failure decision.

(2) The amount of the reduction is—

(@) 50% of the amount of the work-related activity component in each of the first four benefit
weeks beginning with the week the reduction isfirst made;

(b) 100% of the amount of the work-related activity component in each subsequent benefit
week.

Amount of thereduction in the assessment phase
13.—(1) The reduction under regulation 11(1) begins on the first day of the benefit week
following the relevant day.

(2) In this regulation and in regulation 14, the “relevant day” is the day determined in
accordance with regulation [ ] [the last day of week 14 calculated by reference to when the
person became entitled to ESA i.e. the earliest day that the assessment phase can end)].

(3) The amount of the reduction is—

(@) 50% of the amount of the work-related activity component in each of the first four benefit
weeks beginning with the benefit week following the relevant day;

(b) 100% of the amount of the work-related activity component in each subsequent benefit
week.

(4) Where the relevant person remains in the assessment phase after the relevant day then—

(@) the reduction of employment and support allowance is suspended until the first day of the
benefit week after the day that the assessment phase in respect of that person ends,

(b) on that day the reduction continues as if the assessment phase in respect of that person had
ended on the relevant day, and

(c) if his entitlement to the work-related activity component is backdated by virtue of
[regulations under sections 2(4)(b) and 4(6)(b)] then any amount of employment and
support allowance to be paid to him in respect of that entitlement is reduced by the amount
referred to in paragraph (5).

(5) The amount of the reduction referred to in paragraph (4)(c) is the amount of reduction to the
relevant person’s employment and support allowance that would have been made if—

(@) the assessment phase in respect of the person had ended on the relevant day; and

(b) the person had been entitled to the work-related activity component from the first day of
the benefit week beginning after the relevant day.

Cessation of reduction of employment and support allowance
14.—(1) Paragraph (2) applies where a person in respect of whom there has been a failure
decision—
(a) issubsequently determined to have taken part in awork-focused interview, or
(b) subsequently ceases to be arelevant person.
(2) Any reduction under regulation 11 arising from that failure decision—
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(@) ceases to have effect on the first day of the benefit week in which either of the
requirements in paragraph (1) were met; or

(b) does not comes into effect, if it has not come into effect before either of the requirements
in paragraph (1) were met.

(3) Thefailure decision is aso treated as not having been made if arelevant person’s entitlement
to the support component is backdated to the relevant day by virtue of [regulations under sections
2(4)(b) and 4(6)(b)]-

Appeals
15—(1) The Socia Security and Child Support (Decisions and Appeals) Regulations 1999(8)
are amended as follows.
(2) Inregulation 2(3) (citation, commencement and interpretation)—
(a) at the appropriate place insert the following definition—

““Employment and Support Allowance (WFI) Regulations’ means the Employment
and Support Allowance (Work-focused Interviews) Regulations [ 1"

(b) at the beginning of the definition of “work-focused interview” insert “except in paragraph
28 of Schedule 2,”.

(3) After regulation 3(8B) (revision of decisions) insert—

“(8C) A failure decision with the meaning of regulation 11(1) of the Employment and
Support Allowance (WFI) Regulations may be revised by the Secretary of State if—

(@) aperson brings new facts to the notice of the Secretary of State within one month
of the date that the failure decision was sent to him;

(b) those facts could not reasonably have been brought to the Secretary of State's
notice within 5 working days of the day on which the interview to which the
failure relates was due to take place, or took place; and

(c) those facts show that he had good cause for his failure to take part in that interview
in accordance with regulation 10(1) of the Employment and Support Allowance
(WFI) Regulations.

(8D) In paragraph (8C) “working day” has the same meaning as is given to those words
in the Employment and Support Allowance (WFI) Regulations.”.

(4) At the end of regulation 26 (decisions against which an appeal lies) insert—

“(e) afailure decision within the meaning of regulation 11(1) of the Employment and
Support Allowance (WH) Regulations.”

(5) At the end of Schedule 2 (decisions against which no appeal lies)(9) insert—
“Employment and Support Allowance Work-focused I nterviews

28. A decision of the Secretary of State—

(@) reducing the amount of a person’s employment and support allowance made under
regulation 11(1) of the Employment and Support Allowance (WFI) Regulations;

(b) deferring or, as the case may be, treating as deferred a requirement to take part in a
work-focused interview made under regulation 8(1) of the Employment and
Support Allowance (WFI) Regulations;

(c) waiving a requirement to take part in a work-focused interview made under
regulation 9(1) of the Employment and Support Allowance (WFI) Regulations.”.

Signed by the authority of the Secretary of State for Work and Pensions

(8) S.I.1999/991.
(9) Regulation 15(5) will be subject to the affirmative resolution procedure and so will be included in a separate set of
regulations.
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Date

Parliamentary Under Secretary of State
Department for Work and Pensions
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Clauses12 & 14
Requirement to participatein work-related activity

We intend to require claimants to participate in work-related activity in the future as
resources alow. This supports our ‘something for something’ approach to helping il
and disabled people into work. In exchange for us providing further support we will
expect claimants to engage with us beyond just attending work-focused interviews.

The detail of the provision of support and the requirement placed on claimants will be
further developed in light of the experience in the rolled-out Pathways to Work areas.
There are some principles for the devel opment of this policy we can set out now:

» Thelevel of sanctions applied will never be more than the work-related
activity component of the benefit.

* A system of safeguards on sanctionswill be in place based on the policy we
have set out for work-focused interviews.

*  Wewill introduce a system of waivers and deferrals for work-related activity
to alow flexibility in dealing with claimants who are temporarily unable to
participate (in particular those claimants who have fluctuating medical
conditions).

When mandatory work-related activity is introduced it will apply to most claimantsin
the Work Related Activity Group (i.e. those not in the Support Group.) Claimants will
be asked to participate in a minimum amount of work-related activity (for example, 1
activity) in agiven time period (e.g 4 weeks). In between they will have their work
focused interview to discuss what they would like to do in the next period and review
what they have done.

To facilitate each claimant doing work-related activity there will be an expansion of
the back to work support that is available. We envisage that a similar range of options
to that in Pathways to Work areas now will be available. Thiswill include condition
management-type programmes.

Claimants cannot be forced to undertake a particular activity. Theintention is that
the claimant discusses what activity they believe is appropriate with their Personal
Adviser.

However participating in some work-related activity will be a requirement of
entitlement to the full amount of benefit. Claimants who agree to an activity but then
do not carry this out and do no other work-related activity can be sanctioned if they
did not show good cause for their failure.

We have provided in Clause 14 for a power to direct that a specific activity would not
count as work-related activity for a given claimant. We only envisage this would be
used in very limited circumstances where a given activity was wholly inappropriate
for the claimant.
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Clause 15
Contracting out of functions

Clause 15 gives powers alowing the Secretary of State to contract out his functions
relating to ESA conditionality (clauses 10 to 14 of the Bill).

Such powerswill alow private and voluntary sector contractors to apply their
specialist knowledge and innovative approach and ensure the best possible support for
claimants. Contractors would not practically be able to provide conditionality (in the
first instance work-focused interviews) unless granted the functions under Clause 15.

We envisage that these functions will initially be the same as those contracted out
under provider led Pathways (with the exception of the ‘ screening’ tool that will not
be afeature of ESA), namely:

* Undertaking Work Focused Interviews (except the initial interview)
* Waiving and deferring Work Focused Interviews
» Drawing up of action plans

We envisage that, as with Provider Led Pathways, the first work focused interview
under ESA will be provided by Jobcentre Plus (under Clause 15 subsections 3 and 4
of the Bill, which allow us to contract out only part of a function). At the early stage
of the claim, whilst eligibility for ESA has not been determined by the medical test, it
is appropriate that responsibility for providing support remains with Jobcentre Plus
(JCP). This initial interview will aso have the secondary purpose of providing
information on benefit and service entitlement.

We currently envisage that the JCP will retain certain functions through the lifetime of
the claim, including those relating to the entitlement and processing of any benefit
payments. It will continue to be responsible for payment of the Return to Work Credit
(because this is similar to a benefit payment although technically not a benefit). It
also, as for Pathways to Work, will have responsibility for making decisions on and
imposing sanctions as well as ensuring adherence to the safeguards regime.

The Bill alows for further functions to be subsequently contracted out concerning:

1. Work-related activity (clause 12) & Directions (clause 14)
2. Sanctions decision making (under Clauses 11 & 12)

Work-related activity

Any functions related to work-related activity (and directions) would only need to be
in place as and when conditionality is extended. We envisage the functions contracted
out would mirror those relating to work-focused interviews. Therefore the contractor
would inform claimants of the requirement to undertake work-related activity and the
timescales in which this activity should be undertaken. However the level of the
requirement and timescales would be set by the Secretary of State and simply applied
by the contractor. In addition the contractor would have responsibility for providing
action plans, and making decisions about waivers and deferrals within regul ations and
guidance.
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It is envisaged that in certain circumstances directions would be used if work-related
activity undertaken by a claimant was considered inappropriate for that individua. A
Personal Adviser (either in a Jobcentre Plus or provider led area) would then give a
direction to the effect that the chosen course of action would not be deemed work-
related activity. This could be the case where someone has been doing an [art-course]
over a number of months on the basis that they intended to [sell watercolours]
however they had decided that they wished to pursue an alternative career path but
continued to do the [art course].

Sanctions decision making

Sanctions decision making is currently the responsibility of Jobcentre Plus. In
provider led Pathways areas the provider will inform JCP of a failure to attend a
mandatory work-focused interview and supply al relevant information. After usua
safeguards are applied to ensure that vulnerable claimants are not being sanctioned
due to an inability to comply, a decision maker will determine whether the claimant
has participated and whether or not there has been good cause for any failure. This
will be the basic model under Clause 15 for provider led areasin ESA.

Clause 15 aso alows for the possibility of decision making functions concerning
Work Focused Interviews (and the future work-related activity) to be carried out by
PV'S contractors instead of DWP decision makers. The process for the claimant would
be unchanged and any decisions taken would be subject to all the existing rules,
safeguards and the continued right of appeal, in order to ensure as far as possible a
consistency of treatment for all claimants.

The intention behind such a change would be to allow the organisations that come
into face to face contact with claimants to conduct the end to end process. This could
potentially speed up the sanctioning process and reinforce the link between non-
compliance and sanctions.

We have no current plans to contract out sanctions decision making when ESA isfirst
implemented. However, we believe it is right to enable this to be revisited as work
related activity is extended. We will also work with providers to establish whether
they would be interested in undertaking this function and whether it would deliver an
improvement in efficient service.
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Housing Benefit and Council Tax Benefit



This document refers to the Welfare Reform Bill asintroduced in the House of Commons on
4 July 2006 [Bill208]

35



This document refers to the Welfare Reform Bill asintroduced in the House of Commons on
4 July 2006 [Bill208]

Clauses 27 & 32
The L ocal Housing Allowance

The Social Security (Local Housing Allowance and I nfor mation
Sharing) Amendment Regulations 2007 and Rent Officers (Housing
Benefit Functions) Amendment Order 2007

Clause 27 of the Welfare Reform Bill contains powers relating to the determination of
the approximate maximum housing benefit ("AMHB"), the maximum amount that
housing benefit can pay, subject to deductionsin relation to a claimant’s income.
These powers will facilitate the national rollout of the local housing allowance (LHA),
which isanew way of calculating housing benefit for deregulated private sector
tenants.

The draft regulations provide for the calculation of AMHB for rent rebate cases and
private rented sector cases to which the LHA does not apply (based on existing
regulations and remade, with amendments, under the new powers). They also provide
for the national rollout of the LHA, setting out how the AMHB is calculated for LHA
cases. The draft regulations also make provision regarding payment of housing benefit
in LHA cases. The draft order is made under existing powers in the Housing Act 1996
but is provided to assist members to understand the proposed operation of the LHA at
national rollout.

The LHA bases the maximum amount that can be paid to tenants (subject to
deductions for non-dependants and income) on the location of the claimant’s home
and the size of dwelling heis entitled to based on those living in the dwelling. There
will be flat rate amounts for arange of property sizesin different areas. This makes it
easier for claimants to see, in advance, the maximum amount of housing costs that
housing benefit could meet. As noted in the Welfare Reform Green Paper, claimants
will not be able to receive more than £15 aweek above their rent. Local authorities
will be able to determine the actual amounts of benefit that a claimant should receive
by applying the non-dependant deduction and income rulesto the flat rate amounts
(less any cap deduction) rather than having to wait, in most cases, for the rent officer
to make case-specific determinations.

Regulation 13C sets out when the LHA national rollout ruleswill be applied. This
includes new cases, existing cases where the claimant moves home and Pathfinder
LHA cases. (Schedule 10 to the Regulations contains provisions which relate to
former Pathfinder cases, including a scheme of transitional protection and adelay to
the application of the cap in regulations 12E and 12F. Transitional protection is
appropriate given the differences between the Pathfinder and rollout models of the
local housing allowance).

Regulation 13D sets out how the maximum rent (standard local rate), will be
calculated for these cases, including the size of dwelling the claimant will be entitled
to and the LHA rate which will be applied in his case. (The LHA rates will be
determined in accordance with Schedule 3B of the draft order). The maximum rent
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(standard local rate) will be calculated in accordance with regulation 12D or
regulations 12E and 12F where the case has Pathfinder transitional protection.

Rent allowance cases which are not subject to the LHA (because they are exempt or
they have not yet moved onto the local housing allowance) are dealt with under
regulations 12C, 13 and 14 where referral to the rent officer isrequired. Rent rebate
cases and rent allowance cases where the LHA does not apply and where the amount
of Housing benefit to be paid is not limited by reference to the case specific rent
officer determination, are dealt with under regulation 12B.

The provisions relating to these non-LHA cases are broadly the same as existing
provisions although the regul ations have been remade under the new powersand in
cases the regulations have been reworked and amended.

The powersin clause 32 enable the Secretary of State to require prescribed persons to
provide information or evidence to rent officers which is not linked to determination
of aparticular claim, but relates generally to information that rent officersrequire in
order to carry out their housing benefit functions.

The regulations provide for existing information sharing provisions to be omitted and
insert anew regulation 114A which requires local authorities to provide information
to rent officers to enable them to carry out their functionsin relation to Housing
benefit. Regulation 114A requires local authoritiesto provide rent officers with
monthly information in relation to those claims and awards which are dealt with under
the LHA rules and certain other claims and awards. When making case specific
housing benefit determinations and generic LHA determinations, rent officers are
required to exclude rents led by receipt of housing benefit from their market evidence
database to ensure that rents for housing benefit properties do not drive the levels at
which individual or generic determinations are made, and thus drive housing benefit
expenditure. Regulation 114A ensures that rent officers will regularly receive the
information they require to exclude these cases from their database. The regulation
also makes provision for certain information to be provided in relation to case specific
determinations.
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DRAFT STATUTORY INSTRUMENTS

2007 No.
SOCIAL SECURITY

The Social Security (Local Housing Allowance and Information
Sharing) Amendment Regulations 2007

Made N [1 2007
Laid before Parliament [1 2007
Comingintoforce - - [1 2007

The Secretary of State for Work and Pensions makes the following Regulations in exercise of the
powers conferred by sections 123(1)(d), 130(2), 130A(2) to (6), 137(1) and 175(1) and (3) to (6)
of the Social Security Contributions and Benefits Act 1992(10), sections 5(1)(p), (2A), (2B),
(2C)and (6), 189(4), (5) and (6) and 191 of the Socia Security Administration Act 19992(11) and
paragraph 4(4A) of Schedule 7 to the Child Support, Pensions and Social Security Act 2000(12).

This instrument contains only regulations made by virtue of, or consequential upon, sections 27
and 32 of the Welfare Reform Act 2007(13) and is made before the end of the period of six
months beginning with the coming into force of those sections.

In accordance with section 176(1) of the Socia Security Administration Act 1992, the Secretary of
State has consulted with organisations appearing to him to be representative of the authorities
concerned.

Citation and commencement

1—(2) These Regulations may be cited as The Social Security (Local Housing Allowance and
Information Sharing) Amendment Regulations 2007.

(2) Subject to the provisions of this regulation, these Regulations shall come into force on [insert
rollout date].

(3) Subject to paragraph (6), regulations 3 to 14 (amendment of the Housing Benefit Regulations
2006(14)), 17 (amendment of the Housing Benefit (Persons who have attained the qualifying age
for state pension credit) Regulations 2006(15)), 19 (amendment of the Housing Benefit and
Council Tax Benefit (Consequential Provisions) Regulations 2006(16)), 20 (amendment of the
Housing Benefit and Council Tax Benefit (Decisions and Appeals) Regulations 2001(17)), 21

(10)1992 c. 4. [Amendments in Welfare Reform Bill.]

(12) 1992 c. 5 [amendments].

(12)2000 c. 19. [Amendments in Welfare Reform Bill ]

(13)2007 c. [].

(14)S.1. 2006/213; relevant amending instruments are S.1. 2005/2502 (as amended by S.I. 2006/217) and S.I. 2006/2378.

(15)S.1. 2006/214 [amendments].

(16)S.1. 2006/217 [amendments].

(17)S.1. 2001/1002; relevant amending instruments are S.1. [2002/1703, 2002/490, 2002/217, 2003/325, 2003/1050,] 2003/1338,
[2003/2275,] 2003/2399, 2004/14, [2005/2267] and 2006/217.
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(amendment of the Socia Security (Claims and Payments) Regulations 1987 (18)), 22
(amendment of the Housing Renewa Grants Regulations 1996(19)), 23 (amendment of the
Income-related Benefits (Subsidy to Authorities) Order 1998(20)) and 24 (amendment of the
Discretionary Financial Assistance Regulations 2001(21)) shall come into force on [insert rollout
date] immediately following the coming into force of this regulation.

(4) Subject to paragraph (6), regulations 15 (substitution of regulation 122 of and Schedule 10 to
the Housing Benefit Regulations 2006) and 18 (substitution of [SPC equivalent] the Housing
Benefit (Persons who have attained the qualifying age for state pension credit) Regulations 2006)
shall come into force immediately following the coming into force of the regulations specified in
paragraph (3).

(5) This paragraph applies to a case where the eligible rent which applied on [insert the day
before rollout date] was determined in accordance with regulation 12 of the Housing Benefit
Regulations 2006, or regulation 12 of the Housing Benefit (Persons who have attained the
qualifying age for state pension credit) Regulations 2006 as in force on that day.

(6) In acase to which paragraph (5) applies—

(@) the regulations specified in paragraph (3) shall come into force on the day where, on or
after [insert rollout date], arelevant authority is required to—

(i) apply to a rent officer by virtue of regulation 14 as in force immediately before the
coming into force of the regulations specified in paragraph (3); or

(ii) determine a new €ligible rent in accordance with regulation 12(3)(b) as in force
immediately before the coming into force of the regulations specified in paragraph
(3); and

(b) the regulations specified in paragraph (4) shall come into force immediately after the
regulations specified in paragraph (3) come into force for that case.

Amendment of the Housing Benefit Regulations 2006 relating to infor mation sharing

2—(1) Inregulation 14 (requirement to refer to rent officers)—
(@) omit paragraphs (2), (3) and (9);
(b) after paragraph (4) insert—

“(4A) The provision of information to the rent officer in accordance with regulation
114A(5) shall be treated as an application to the rent officer under paragraph (1)”.

(2) Omit regulation 114 (evidence and information required by rent officers).
(3) After regulation 113 (interpretation) insert—

“Information or evidenceto be provided to rent officers

114A.—(1) This paragraph applies to every claim for or award of housing benefit in the
form of a rent allowance where the eligible rent has been, or is to be determined, in
accordance with—

(@ regulation 12(3)(b) (rent) or 12B (eligible rent), as the case may require, except
where regulation 13(14) applies;

(b) regulation 12(3)(a) (rent) or 12C (eligible rent and maximum rent), as the case may
require;

(c) regulation 12A (eligible rent and the maximum rent (standard loca rate)) or 12E
(eligible rent transitional protection), as the case may require; or

(18)S.1. 1987/1968; relevant amending instruments are S.|. 1991/2284, 1992/2595, 1996/1460, 1999/3178, 2002/3019 and
2006/217.

(19)S.1. 1996/2890; relevant amending instruments are S.1. 2000/531, 2000/973 and 2006/217.

(20)S.1. 1998/562; relevant amending instruments are S.I. 2001/2350 and 2006/217.

(21)S.1. 2001/1167; the relevant amending instrument is S.I. 2006/217.
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(d) regulations 12 (rent) and 13 (maximum rent) of these Regulations as set out in
paragraph 5 of Schedule 3 of the Housing Benefit and Council Tax Benefit
(Consequential Provisions) Regulations 2006.

(2) No earlier than the first, and no later than the fifth, working day of every month a
relevant authority shall provide the following information to the rent officer in relation to
every claim for or award of housing benefit to which paragraph (1) applied in the preceding
month—

(@) the address, including any room or unit number, house or flat number or name, and
the postcode of the dwelling to which the claim or award relates;

(b) where the claim or award relates to mooring charges for a houseboat, or payments
in respect of the site on which a caravan or mobile home stands, the mooring or
plot number and the address of the mooring or site, including the postcode;

(c) the date on which the tenancy began;
(d) the date on which entitlement to housing benefit began; and, where applicable,
(e) the date on which entitlement to housing benefit ended.

(3) This paragraph applies where the relevant authority is required to apply to the rent
officer for a board and attendance determination by virtue of regulation 13D(7)
(determination of a maximum rent (standard local rate)).

(4) Where paragraph (3) applies, a relevant authority shall provide the following
information in the application to the Rent Officer—

(@) the address, including any room or unit number, house or flat number or name and
the postcode of the dwelling to which the claim or award relates;

(b) the date on which the tenancy began;
(c) thelength of the tenancy;

(d) the total amount of those payments referred to in regulation 12(1) (rent) which the
claimant is liable to make in respect of the dwelling;

(e) whether those payments include any charges for water, sewerage or allied
environmental services or charges in respect of meals or fuel which are ineligible
by virtue of paragraph 2 and Part 2 of Schedule 1 (ineligible service charges);

(f) where they include any charges that are ineligible for housing benefit by reason of
paragraph 1(a)(iv) and (c) to (f) of Schedule 1 (ineligible service charges), that
such charges are included, and the value of those charges as determined by that
authority pursuant to regulation 12B(2) and that Schedule;

(g) where the relevant authority has identified charges to which paragraph (f) applies,
it shall—

(i) deduct those charges from the total amount of those payments which, in
accordance with paragraph (d), it has stated that the claimant is liable to make
in respect of the dwelling which he occupies as his home; and

(ii) notify that total so reduced to the rent officer in its application.

(5) Where a relevant authority has received notification from the rent officer that a
substantial part of the rent is attributable to board and attendance, it shall provide the
information referred to in paragraphs (7) to (9), except for such information as it has
aready provided in accordance with paragraph (4).

(6) This paragraph applies where the relevant authority is required to apply to the rent
officer for a determination by virtue of regulation 14(1) (requirement to refer to rent
officers).

(7) Where paragraph (6) applies, the relevant authority shall provide the information
referred to in paragraphs (8) to (10) in the application to the rent officer.

(8) In relation to the dwelling to which the claim or award relates, the relevant authority
shall provide information including—
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(@) the address, including any room or unit number, house or flat number or name and
the postcode of the dwelling;

(b) where the claim or award relates to mooring charges for a houseboat, or payments
in respect of the site on which a caravan or mobile home stands, the mooring or
plot number and the address of the mooring or site, including the postcode;

(c) whether the dwelling isa—
(i) detached house;
(if) semi-detached house;
(iii) terraced house;
(iv) maisonette;
(v) detached bungalow;
(vi) semi-detached bungalow;
(vii) flatinahouse;
(viii) flatinablock;
(ix) flat over ashop;
(x) bedsit or roomsor astudio flat;
(xi) hostdl;
(xii) caravan, mobile home or houseboat;
(xiii) board and lodgings;
(xiv) hotel;
(xv) care home;
(xvi) independent hospital,
or is some other description of dwelling, and if so what;
(d) whether the dwelling has central heating, a garden, a garage or a parking space;
(e) how many rooms suitable for living in there are—
(i) inthe dwelling;
(ii) for the exclusive use of the claimant and his household;
(iii) for the shared use of the claimant and his household;
(f) how many bed-sitting rooms there are in the categories () (i) to (iii);
(g) how many bedrooms there are in the categories (e)(i) to (iii);
(h) how many bathrooms or toilets there are in the categories (€)(i) to (iii).

(9) In relation to the tenancy to which the claim or award relates, the relevant authority
shall provide information including—

(@) theinformation referred to in paragraph (4)(d) to (g);
(b) if thetenancy isfurnished, and if so what extent;

(c) the rental period, whether calendar monthly, four weekly, weekly or some other
period;

(d) thelength of the tenancy;

(e) when the tenancy began and, if appropriate, when it ended;

(h) thelandlord' s or letting agent’s name;

(i) thelandlord s or letting agent’s business address;

(7) whether the landlord is a housing association or registered social landlord.

(20) In relation to the claimant and the other occupiers of the dwelling to which the claim
or award relates, the relevant authority shall provide information including—
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(@) suchinformation regarding the relationship of the claimant to the occupiers and the
occupiers to each other, as is necessary for the rent officer to make the
determination;

(b) the age and gender of each occupier under 18;
(c) whether the claimant is or may be ayoung individual; and

(d) any other information that is relevant to the rent officer in making the
determination, including visits to the dwelling.

(11) Where a rent officer serves a notice under article 5 of the Rent Officers Order the
relevant authority shall supply the further information required under this regulation, or
confirm whether information already supplied is correct and, if it is not, supply the correct
information.”.

Amendmentsto regulations 2, 11 and 12 of the Housing Benefit Regulations 2006

3—(1) Inregulation 2(1) (interpretation)—

(@) for the definition of “eligible rent” substitute—
““eligible rent” means, as the case may require, an eligible rent determined in
accordance with regulations 12B, 12C or 12D;”";

(b) at the appropriate places insert—
““amended determination” means a determination made in accordance with article 7A
of the Rent Officers Order;
“broad rental market area’ has the meaning specified in paragraph 4 of Schedule 3B to
the Rent Officers Order;

“broad rental market area determination” means a determination made in accordance
with article 4B(1A) of the Rent Officers Order;

“change of dwelling” means, for the purposes of regulations 13C and 14, a change of
dwelling occupied by a claimant as his home during the award where the dwelling to
which the claimant has moved is one in respect of which the authority may make a rent
allowance;

“local housing alowance” means an alowance determined in accordance with
paragraph 2 of Schedule 3B to the Rent Officers Order;

“maximum rent (standard local rate)” means the amount determined in accordance with
regulation 13D;

“reckonable rent” means payments which a person is liable to make in respect of the
dwelling which he occupies as his home, and which are dligible, or would, but for
regulation 13, be eligible for housing benefit plus the amount of any deduction for fuel,
deduction for meals or water charges, which that person is liable to pay;
“relevant information” means information or evidence forwarded to the relevant
authority by an appropriate DWP office regarding a claim on which rent allowance may
be awarded, which completes the transfer of al information or evidence held by the
appropriate DWP office relating to that claim;”.
(2) Inregulation 11 (eligible housing costs)—
(&) for paragraph (1) substitute—
“(1) Subject to the following provisions of this regulation, housing benefit shall be
payable in respect of the payments specified in regulation 12(1) (rent) and a claimant’s

maximum housing benefit shall be calculated under Part 8 (amount of benefit) by reference
to the amount of his eligible rent determined in accordance with—

(a) regulation 12B (eligible rent);
(b) regulations 12C (eligible rent and maximum rent) and 13 (maximum rent); or
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(c) regulations 12D (eligible rent and maximum rent (standard local rate)), 13C (when
a maximum rent (standard local rate) is to be determined) and 13D (determination
of amaximum rent (standard local rate)),

whichever is applicable in his case.”;

(b) in paragraph (3) for “ paragraphs (1) to (3) of that regulation” substitute “paragraphs (1)
or (2) of that regulation or paragraph (2) of regulation 12B”.

(3) Inregulation 12 (rent)—

(@) omit paragraphs (3) to (7);
(b) inparagraph (8) after “regulation” insert “, regulation 12B (eligible rent)”.

Insertion of regulations 12B, 12C and 12D into the Housing Benefit Regulations 2006
4. After regulation 12 (rent) insert—

“Eligiblerent

12B.—(1) The amount of a person’s eligible rent shall be determined in accordance with
the provisions of this regulation except where regulations 12C (eligible rent and maximum
rent) or 12D (eligible rent and maximum rent (standard local rate)) apply.

(2) Subject to paragraphs (3), (4) and (6), the amount of a person’s eligible rent shall be
the aggregate of such payments specified in regulation 12(1) as that person is liable to pay
less—

(@) except where he is separately liable for charges for water, sewerage or alied
environmental services, an amount determined in accordance with paragraph (5);

(b) where payments include service charges which are wholly or partly indligible, an
amount in respect of the ineligible charges determined in accordance with
Schedule 1; and

(c) where he is liable to make payments in respect of any service charges to which
regulation 12(1)(e) does not apply, but to which paragraph 3(2) of Part 1 of
Schedule 1 (unreasonably low service charges) applies in the particular
circumstances, an amount in respect of such charges determined in accordance
with paragraph 3(2) of Part 1 of Schedule 1.

(3) Where the payments specified in regulation 12(1) are payable in respect of
accommodation which consists partly of residential accommodation and partly of other
accommodation, only such proportion of those payments as is referable to the residential
accommodation shall count as eligible rent for the purposes of these Regulations.

(4) Where more than one person is liable to make payments in respect of a dwelling, the
payments specified in regulation 12(1) shall be apportioned for the purpose of calculating
the eligible rent for each such person having regard to al the circumstances, in particular,
the number of such persons and the proportion of rent paid by each such person.

(5) The amount of the deduction referred to in paragraph (2) shall be—

(a) if the dwelling occupied by the claimant is a self-contained unit, except in a case to
which sub-paragraph (c) applies, the amount of the charges;

(b) inany other case, except one to which sub-paragraph (c) applies, the proportion of
those charges in respect of the self-contained unit which is obtained by dividing
the area of the dwelling occupied by the claimant by the area of the self-contained
unit of which it forms part;

(c) where the charges vary in accordance with the amount of water actually used, the
amount which the appropriate authority considers to be fairly attributable to water,
and sewerage services, having regard to the actual or estimated consumption of the
claimant.
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(6) In any case where it appears to the relevant authority that in the particular
circumstances of that case the eligible rent as determined in accordance with the preceding
paragraphs of this regulation is greater than it is reasonable to meet by way of housing
benefit, the eligible rent shall be such lesser sum as seems to that authority to be an
appropriate rent in that particular case.

Eligiblerent and maximum rent

12C.—(2) This regulation applies where a maximum rent has been, or is to be,
determined in accordance with regulation 13 (maximum rent).

(2) Where this regulation applies, the amount of a person’s eligible rent shall be the
maximum rent, subject to paragraphs (3), (4) and (6) of regulation 12B.

Eligiblerent and maximum rent (standard local rate)

12D.—(1) Where, by virtue of paragraphs (3) or (4) of regulation 13C (when a maximum
rent (standard local rate) is to be determined), a maximum rent (standard local rate) has
been, or is to be, determined in accordance with regulation 13D (determination of a
maximum rent (standard local rate)), then, except where paragraphs (2)(a) (protection on
death) or (4)(a) (13 week protection) apply—

(@) the amount of a person’s eligible rent shall be the maximum rent (standard local
rate); and

(b) it shal apply until the earlier of —

(i) the determination of a maximum rent (standard local rate) by virtue of
regulation 13C(3)(d) (change of category of dwelling, death or change of
dwelling for an LHA case); or

(ii) the determination of a maximum rent (standard local rate) by virtue of
regulation 13C(4) (anniversary of LHA date).

(2) Subject to paragraph (7), where the relevant authority is required to determine a
maximum rent (standard local rate) by virtue of regulation 13C(3)(a), (b) (new claim on or
after [insert rollout date]) or (d)(i) or (ii) (change of category of dwelling or death relating
to an LHA case) and the claimant occupies a dwelling which is the same as that occupied
by him at the date of death of any person to whom sub-paragraph (b) to (d) of paragraph (6)
applied or, had a claim been made, would have applied, the eligible rent shall be—

(@ ether—
(i) the€eligible rent which applied on the day before the death occurred; or

(ii) in acase where there was no dligible rent, subject to regulation 12B(3) (mixed
use accommodation), (4) (more than one person liable to make payments) and
(6) (discretion in relation to eligible rent), the reckonable rent due on that day;
or

(b) the €eligible rent determined in accordance with paragraph (1), where it is not less
than the eligible rent determined in accordance with sub-paragraph (a).

(3) For the purpose of paragraph (2), a clamant shall be treated as occupying the
dwelling if paragraph (13) of regulation 7 (circumstances in which a person is or is not to
be treated as occupying a dwelling as his home) is satisfied and for that purpose paragraph
(13) shall have effect asif sub-paragraph (b) of that paragraph were omitted.

(4) Subject to paragraphs (5) and (7), where arelevant authority is required to determine a
maximum rent (standard local rate) by virtue of regulation 13C(3)(a) or (b) (new claim on
or after [insert rollout date]) and the relevant authority is satisfied that a person to whom
paragraph (6) applies was able to meet the financial commitments for his dwelling when
they were entered into, the eligible rent shall be—

(@) an €ligible rent determined in accordance with regulation 12B(2); or
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(b) the €eligible rent determined in accordance with paragraph (1), where it is not less
than the eligible rent referred to in sub-paragraph (a).

(5) Paragraph (4) shall not apply in the case of any claim for housing benefit where the
claimant was previously entitled to housing benefit in respect of any period which ended
less than 52 weeks before the commencement of the period to which the claim rel ates.

(6) This paragraph applies to the following persons—

(@ theclaimant;
(b) any member of hisfamily;
(c) if the clamant is a member of a polygamous marriage, any partners of his and any

child or young person for whom he or a partner is responsible and who is a
member of the same household;

(d) any relative of the claimant or his partner who occupies the same dwelling as the
claimant, whether or not they reside with him, except for a relative who has a
separate right of occupation of the dwelling which would enable them to continue
to occupy it even if aclaimant ceased his occupation of it.

(7) Where a person’ s eligible rent has been determined in accordance with—
(@) paragraph (2)(a) (protection on death), it shall apply until—
(i) the period of 12 months from the date of death has expired,;

(ii) the relevant authority determines an eligible rent in accordance with
paragraph (1) which is equal to or exceeds it or is based on a maximum rent
(standard local rate) determined by virtue of regulation 13C(3)(d)(iii) (change
of dwelling); or

(iii) the determination of an eligible rent in accordance with paragraph (2)(a)
(protection on death) in relation to a subsequent death,

whichever first occurs;
(b) paragraph (4)(a) (13 week protection), it shall apply until—
(i) thefirst 13 weeks of the claimant’ s award of housing benefit have expired;

(ii) the relevant authority determines an eligible rent in accordance with
paragraph (1) which is equal to or exceeds it or is based on a maximum rent
(standard local rate) determined by virtue of regulation 13C(3)(d)(iii) (change
of dwelling); or

(iii) the determination of an eligible rent in accordance with paragraph (2)(a)
(protection on death),

whichever first occurs.

(8) Where an €ligible rent ceases to apply by virtue of sub-paragraph (a)(i) (expiry of
protection on death) or (b)(i) (expiry of 13 week protection) of paragraph (7), the eligible
rent that shall apply instead shall be the one which would have applied but for paragraphs
(2)(a) and (4)(a).”.

Substitution of regulation 13 of the Housing Benefit Regulations 2006
5. For regulation 13 (maximum rent) substitute—

“13.—(1) Where an authority has applied to the rent officer for a determination in
accordance with regulation 14 (requirement to refer to rent officers) and a rent officer has
made a determination or redetermination in exercise of the Housing Act functions, the
maximum rent shall be determined in accordance with paragraphs (2) to (17).

(2) In a case where the rent officer has determined a claim-related rent, but is not required
to notify the authority of a local reference rent or a single room rent, the maximum rent
shall be that claim-related rent.
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(3) In a case where the rent officer has determined and is required to notify the authority
of alocal reference rent, the maximum rent shall not exceed twice that local reference rent.

(4) Subject to paragraph (5), in the case of ayoung individual—

(a) except where sub-paragraph (b) applies, where the rent officer has determined a
single room rent and is required to notify the authority of it, the maximum rent
shall not exceed that single room rent;

(b) where—
(i) the rent officer has determined a single room rent and a claim-related rent and
isrequired to notify the authority of them;
(ii) the claim-related rent includes payment in respect of meals; and

(iii) the single room rent is greater than the claim-related rent less an amount in
respect of meals determined in accordance with paragraph 2 of Part 1 of
Schedule 1 (ineligible service charges),

the maximum rent shall not exceed the claim-related rent less that amount in
respect of meals.

(5) Paragraph (4) shall not apply in the case of a claimant—

(@) to whom paragraph 4 of Schedule 3 to the Consequential Provisions Regulations
(saving provision) applies,
(b) towhom paragraph 14 of Schedule 3 (severe disability premium) applies; or
(c) who has a non-dependant residing with him.
(6) Subject to the limits specified in paragraphs (3) and (4), in a case where the rent
officer has determined both a local reference rent of which he is required to notify the
authority and a claim-related rent, and—

(@) the claim-related rent is higher than the local reference rent, the maximum rent
shall bethe local reference rent;

(b) the local reference rent is higher than the claim-related rent, the maximum rent
shall be the claim-related rent.

(7) Subject to the limits specified in paragraphs (3) and (4), in a case where the rent
officer has determined alocal reference rent of which he is required to notify the authority,
but has not determined a claim-related rent and the reckonable rent is more than the local
reference rent, the maximum rent shall be the local reference rent.

(8) In acase where—
(@) theauthority has determined a maximum rent in respect of a dwelling; and

(b) during the award of housing benefit the reckonable rent in respect of that dwelling
is reduced to a sum which is less than the reckonable rent at the time that
maximum rent was determined,

then—

(i) the maximum rent shall not be reduced, where the sum is not less than the
maximum rent, during a period ending on the effective date of a decision
adopting a determination of arent officer where that determination was made
in exercise of the Housing Act functions pursuant to an application by the
authority under regulation 14(1)(c), (d), (e), (f) or (g); and

(i) the maximum rent shall be reduced to an amount equal to that sum, where that
sum is less than the maximum rent during a period ending on the effective
date of a decision adopting a determination of a rent officer where that
determination was made in exercise of the Housing Act functions pursuant to
an application by the authority under regulation 14(1)(c), (d), (e), (f) or (g).

(9) Subject to paragraph (10), in a case where—

(@) arent officer has made a determination in exercise of the Housing Act functions
pursuant to an application by an authority under regulation 14(1)(e); and
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(b) subsequent to that determination the reckonable rent for that dwelling is changed,

then in determining a maximum rent in relation to a claim for benefit of a claimant who has
a liability to make payments in respect of that dwelling, the authority shall treat the claim-
related rent or, as the case may be, reckonable rent to be that determined in or, as the case
may be, applicable to, that determination by the rent officer.

(20) Paragraph (9) shall not apply in a case where the reckonable rent is reduced to a
figure below the figure that would have been the maximum rent if that reckonable rent had
not changed; and where this paragraph applies, the maximum rent shall be the reckonable
rent, as so reduced.

(12) In a case where the claimant occupies a dwelling which is the same as that occupied
by him at the date of death of any person to whom paragraph (16)(b) to (d) applied or, had a
claim been made, would have applied, the maximum rent shall be either—

(@) the maximum rent which applied before the death occurred; or

(b) in a case where there was no maximum rent, the reckonable rent due before the
death occurred,

for a period of 12 months from the date of such a death.

(12) For the purposes of paragraph (11), a claimant shall be treated as occupying the
dwelling if paragraph (13) of regulation 7 (circumstances in which a person is or is not to
be treated as occupying a dwelling as his home) is satisfied and for that purpose sub-
paragraph (b) of that paragraph of that regulation shall be treated as if it were omitted.

(13) In a case where a charge for meals is ineligible to be met by housing benefit under
regulation 12B(2) and paragraph 1 of Schedule 1, there shal be deducted an amount
determined in accordance with paragraph 2 of Schedule 1 in respect of meals in the
calculation of a person’s maximum rent, except where the maximum rent is derived from a
rent officer determination under—

(@) paragraph 3 (exceptionally high rents) of Schedule 1 to the Rent Officers Order
and the notice of claim-related rent states pursuant to paragraph 9(1)(c) of that
Schedule that an ingligible payment has not been included in it; or

(b) paragraph 5 (single room rents) of that Schedule.

(14) Subject to paragraph (15), where the relevant authority is satisfied that a person to
whom paragraph (16) applies was able to meet the financial commitments for his dwelling
when they were entered into, there shall be no maximum rent during the first 13 weeks of
the claimant’s award of housing benefit.

(15) Paragraph (14) shall not apply where a claimant was previously entitled to benefit in
respect of an award of housing benefit which fell wholly or partly less than 52 weeks before
