Reply to the Trade and Industry Committee’s Seventeenth Report of Session 2002-03 ‘The Nuclear Decommissioning Authority: Pre-Legislative scrutiny of the draft Nuclear Sites and Radioactive Substances Bill’
Introduction

1. The Government welcomes the Committee’s report, and responds below to its detailed recommendations.  The Committee’s conclusions, along with those of other stakeholders on the draft Bill, have been taken into account in the drafting of the provisions of the wider Energy Bill cited in the Queen’s Speech on 26 November 2003 and introduced to Parliament on 27 November 2003.  The Government also announced in Parliament on 11 December 2003 the outcome of its review of BNFL, in parallel with Second Reading of the Energy Bill in the other place.

Response to recommendations

Recommendation 1

‘We recommend that the Department produce a fuller estimate of the cost implications of this Bill before its presentation to Parliament. With future draft legislation more attention should be devoted to ensuring that there is a comprehensive estimate of the cost implications and that any Regulatory Impact Assessment is available at the same time as the draft Bill.’

2. The full RIA for the Energy Bill has been published on the DTI website (http://www.dti.gov.uk/energy/leg_and_reg/acts/index.shtml), a copy of the NDA section is attached at Annex 1 below.  Briefly, for the NDA section of the Bill (Chapters 1, 2 and 4) the cost implications are the cost to the public purse of setting up and running the NDA, and of dealing with the UK’s nuclear legacy.  There are no cost implications for business (indeed business will benefit from the opportunity to be involved in the lucrative UK nuclear clean up market).  The NDA will also build on existing partnerships and initiatives, currently made up of small and medium size enterprises, to develop local supply chains. The Government regards these initiatives as important in the context of local and regional economic regeneration and will expect small firms with relevant skills and expertise to have every opportunity to compete for work.  
3. DTI, through its Liabilities Management Unit (LMU), has been working with BNFL and UKAEA to build a more accurate picture of this cost by constructing a national baseline for the clean up costs at each nuclear site.  Once completed the baseline data will provide a valuable tool for the NDA to manage and drive clean up on an ongoing basis.  However constructing the initial baselines is a complex task and will not be concluded until end 2004.  As the RIA for the Energy Bill indicates, on current estimates the cost of nuclear clean up is around £50 billion.  For further details on funding arrangements see the response to recommendation 15 below.

4. Once established we estimate that the NDA’s annual operating costs will be in the order of £25-30m.  On current estimates, based on the forward planning of those currently responsible for the strategic management of nuclear sites, the NDA’s total annual expenditure in the early years will be about £1.5 - £2 billion.  Preparatory work is ongoing to establish the NDA as an operational entity with the staff, processes and resources needed to discharge its duties.  As this work progresses over the next few months and as the baseline data comes in the estimates for operating costs and expenditure will be firmed up and will inform funding decisions within the usual public expenditure process.

Recommendation 2

‘We consider that a clear and unambiguous statement of the overarching principles within which the NDA will work would be a useful addition to the draft Bill. Such a statement would have most force if it were given in the main body of the Bill.’

5. The Government believes that the Bill clearly sets out the NDA’s responsibilities and duties.  Clause 3(1) details its principal functions.  These will be: to decommission and clean up designated installations, sites and facilities; operate designated nuclear installations (pending the start of their decommissioning); operate designated facilities for handling hazardous material; and treat, store, transport and dispose of hazardous waste in designated circumstances.  Under Clause 7(1) the NDA will also have various other functions in relation to its principal functions such as, carrying out and promoting research; distributing information; educating and training people; and giving encouragement and other support to activities benefiting the socio-economic life of communities living near designated installations, sites or facilities.

6. When carrying out these principal and supplemental functions Clause 9 provides that the NDA will have the general duty to have particular regard to health, safety, nuclear security, environmental protection and relevant Government policy.  The NDA will also have the duty to promote a skilled workforce, competition and good site management, and ensuring best value for the taxpayer.  It is the Government’s intention that the NDA will operate safely, securely, openly, in ways that protect the environment and ensure best value for money.

7. It will be for the NDA once it is established to consider separately whether and how it should reflect its objectives, for example in a “mission statement”.
Recommendation 3

‘We suggest that the draft Bill should be amended to make clear that, in fulfilling its obligations regarding clean-up and decommissioning, the NDA will operate in accordance with the concept of remediation and harm as set out in the Environmental Protection Act 1990, as amended.’

8. The Government agrees that the NDA must operate within the prevailing regulatory framework, whether relating to health, safety, the environment or nuclear security.  As noted in response to recommendation 2 above the Bill explicitly provides for this in Clause 9(1), which requires the NDA to have particular regard to relevant Government policy - including existing environmental regulation - when discharging its functions.  In addition, as indicated in the response to recommendation 12 below it is the Government’s intention that the NDA will work closely with the various nuclear regulators, which includes the Environment Agency (EA).  The EA authorises radioactive discharges and waste disposals to air, water (surface water and groundwater) and land under the Radioactive Substances Act 1993 (c.12) and regulates nuclear sites under the Pollution Prevention and Control (England and Wales) Regulations 2000 (SI 2000/1973), as amended, made under section 2 of the Pollution Prevention and Control Act 1999 (c.24).  The Memorandum of Understanding (MoU) between the NDA and each of the nuclear regulators will set out the responsibilities of both parties as they work to tackle the nuclear legacy.  

9. Therefore, as existing environmental regulation of nuclear sites is not affected by the Bill, and there is existing legislation in respect of the contamination of nuclear sites, the Government does not consider it necessary for the Bill specifically to provide that the NDA will operate in accordance with the concept of remediation and harm set out in the Environmental Protection Act 1990, as amended. 
Recommendation 4

‘The White Paper gave an assurance that there would be no direct link between the NDA and new nuclear build. This assurance should be given force through a statement of policy by the DTI that approval of any proposal from the private sector for new nuclear plant would be conditional, amongst other factors, upon the establishment and maintenance of a segregated fund to meet the costs of clean-up at the end of its useful operational life.’ 

10. The Government believes that the Bill delivers the White Paper commitment that the NDA will focus on cleaning up the civil public sector nuclear legacy.  There is no link between establishing the NDA and any possible future proposals for new nuclear capacity.  The Bill only includes provisions for the NDA to build new installations and facilities where they are necessary to undertake decommissioning and clean up.  It can only operate nuclear power stations ‘pending decommissioning’ which does not extend to operating a new nuclear power station, even if its intended closure date was established at the outset.  This provision has been included specifically to deal with the Magnox fleet which is in the last years of operation, and has already entered its decommissioning phase.  The focus of the NDA will be to deal with the legacy of past nuclear programmes.

11. The Government’s policy on new nuclear build is set out in the 2003 Energy White Paper ‘Our energy future: creating a low carbon economy’ (Cm 5761) which emphasised that new nuclear build has not been ruled out or in, and that new build could only take place after rigorous consultation:

‘Nuclear power is currently an important source of carbon-free electricity.  However its current economics make it an unattractive option for new, carbon-free generating capacity, and there are also important issues of nuclear waste to be resolved.  These issues include our legacy waste and continued waste arising from other sources.  The white paper does not contain specific proposals for building new nuclear power stations.  However we do not rule out the possibility that at some point in the future new nuclear build might be necessary if we are to meet our carbon targets.  Before any decision to proceed with the building of new nuclear power stations there will need to be the fullest public consultation and the publication of a further white paper setting out our proposals.’ (Cm 5761 p12)

12. The Government reaffirmed this policy in the Energy Minister’s speech to the joint Nuclear Industries Association, British Nuclear Energy Society Energy Choices Conference on 4 December 2003, and in the House of Lords Second Reading of the Energy Bill on 11 December 2003.

13. The Government supports the general principle that nuclear generators should ensure that there are sufficient resources to meet the needs of decommissioning.  This was articulated in DEFRA’s 2002 consultation document ‘Managing Radioactive Waste Safely’.  The document emphasised the role that regulatory authorities play in ensuring the safe clean up of nuclear sites, a key aspect of this is ensuring that sufficient funds are available for clean up:

‘The licensee is responsible for keeping its decommissioning strategy up-to-date and for ensuring that adequate resources are, or will become, available to carry it out.’ (3.20)

HSE will want to be assured that sufficient resources are/will be available to cover decommissioning costs, no matter when decommissioning actually begins.’ (3.28).

Recommendation 5

‘As regards the widening of remit of the NDA, we feel that the Government has been prudent in giving the NDA wider powers to take account of the possibility that if British Energy were to cease trading (or another private firm in the industry) then it would be necessary for the Government to intervene in the interests of public safety, especially since legislating later, if such an event occurred, would be a lengthy process.’ 

14. The Government welcomes the Committee’s support for its plans to deal with any eventualities which may arise from the continued operation of BE.

Recommendation 6

‘On balance, it seems to us logical that, since the primary objective of the NDA will be the decommissioning and clean-up of the nuclear legacy, there should be some reference made in the legislation to the need for a regular review of the justification for the continued operation of the nuclear facilities under the control of the NDA, and the publication of a timetable for their withdrawal from service.’

15. BNFL has set out the timetable for the cessation of operations of the Magnox fleet of nuclear power stations.  The NDA will have responsibility for operating these stations pending their decommissioning.  The NDA will be required to review their operation as provided for in the Bill by the requirement for the NDA to produce a five year strategy and an annual work plan. 

16. Clause 11 places a duty on the NDA to prepare a strategy for carrying out its functions (which will include those installations and facilities whose operation it is to secure) and to keep such strategy under review.  The strategy must also explain how the NDA arrived at the decisions and proposals set out in the strategy.  Clause 13 requires the NDA, for each financial year, to prepare a plan showing how it intends to carry out its functions.  Consequently, the annual work plan will include the operation of the NDA’s designated installations or facilities including their running costs, capital expenditure and income.  Clause 16(4) requires that in operating designated installations or facilities the NDA must act in accordance with its approved strategy and annual plan.  Clauses 16(2) and 16(3) provide additional oversight of this operation by enabling the Secretary of State acting alone or, with Scottish Ministers in the case of joint designations, to make general and specific directions relating to the operation of designated installations and facilities

17. Furthermore, Clause 14 requires the NDA to prepare an annual report on the discharge of its responsibilities and the carrying out of its other functions.  This report must inter alia deal with operational installations and facilities, which, as appropriate, will include the rationale for the continued operation of Magnox stations, THORP and SMP.  The annual report will be laid before Parliament and made public.  The strategy, annual work plan and annual report ensure that the NDA keeps the continued operation of installations and facilities in its control under regular review, and that its decision making processes are open and transparent. 

Recommendation 7

‘We noted that while the development of the NDA’s Research and Technology programme was an essential component of the Authority‘s work, the draft NDA management statement did not address this function directly. We recommend that this crucial activity be afforded a higher priority when the management statement is developed further.’

18. The Government welcomes the Committee’s views and agrees that making best use of research and technology will help the NDA to drive forward nuclear clean up in the UK.  The NDA will have a direct interest in the development of new practices and techniques that can improve the safety, reduce the cost, shorten the timescales or reduce the environmental impact of clean up and decommissioning.  As the Committee has noted the Bill acknowledges this in clause 7(1) by giving the NDA the supplemental function, to the extent it considers appropriate, of promoting research into decommissioning, clean up and other activities relating to its principal functions.  This is reinforced by Clause 10(2) which gives the NDA the power to fund research by others and use its facilities for research activities.

19. However, the Government considers that the most appropriate places for setting out its intended research function will be the NDA’s five-year strategy, annual work plans and annual report.  Along with the NDA’s other functions these documents will set out the NDA’s research priorities and forward strategy as well as in-year research activities.  As stated earlier these documents will be laid before Parliament and made publicly available.  The Government considers that the management statement is less appropriate for this as its purpose is to codify the relationship between the NDA (as an NDPB) and the DTI.  It is more concerned with establishing the governance relationship between DTI and the NDA, and ensuring (subject to commercial confidentiality concerns) the openness, transparency and accountability of the NDA’s operations.  The management statement will be developed with the NDA’s board following its appointment in 2004.  The Government will play a role in its drafting but it is ultimately for the NDA’s Board and management to determine the content of the management statement.

Recommendation 8

‘We recognise the iterative and interactive nature of R&T and that it is not necessarily simple to separate out from BNFL’s current R&T programme those elements that relate specifically to decommissioning, or to distinguish generic research not oriented towards new nuclear build from generic research which is so targeted.  It is appropriate that ‘New BNFL’ retain the last, but it would make sense for it to have some capability in the first two – not least because it would need to maintain its competency as an Management and Operations contractor for decommissioning and clean-up. The Government should give more thought to the question of how these R&T functions are to be separated before the Bill receives its second reading. In so doing the Government must ensure that the NDA does not lose its focus on decommissioning and clean-up.’

20. The Committee’s recognition that the Bill provides for the NDA to engage in R&T is welcome. The Bill provides that it will be for the NDA management to determine the level of such work it undertakes.  With regard to BNFL the future of its research and technology capability has been addressed as part of the BNFL joint strategy review.  The Secretary of State for Trade and Industry announced the findings of the review in a written statement to the House of Commons on 11 December 2003, in parallel with the Second Reading of the Energy Bill.  

21. The BNFL joint strategy review has considered at length with the company, regulators, DTI’s LMU and others within Government, how to best manage the existing R&T capability within the context of the NDA and BNFL restructuring.  A proportion of personnel will need to remain within the site licensee companies (SLCs) to ensure that the SLCs will have the necessary capability with regard to safety and an intelligent customer function to meet regulatory requirements.  Those staff that will not remain in the SLCs will transfer into a new company 'Nuclear Science and Technology Service' (NSTS), which will be established as a subsidiary to the successor BNFL company.  BNFL will therefore retain a research capability in clean up and decommissioning in that NSTS will be able to provide services to the BNFL management and operations (clean up) subsidiary.  NSTS will provide services to the NDA, SLCs and third parties on a commercial basis, and will also continue broader, strategic projects for a transitional period.  The precise allocation of staff between NSTS and the SLCs will be decided through a process involving BNFL, the DTI and the regulators.

Recommendation 9

‘In our view, one of the best ways of establishing whether openness, transparency and public confidence has been delivered is to include the public in the evaluation of such engagement right from the start of the process.  Such participatory evaluation would help to define criteria for success that the general public understand and ensure that the outcomes of the evaluation are ones they can endorse.  Establishing an interactive process that ensures credibility among a wide range of stakeholders could be a more flexible, less prescriptive process than using fixed criteria, formal measurement and audit.’ 

22. The Government shares the Committee’s belief that public engagement will be vital in ensuring the open and transparent operation of the NDA.  From the outset of the NDA project the Government has made it a priority to engage with stakeholders, take on their views and maintain their support and engagement. 

23. The Government has reinforced the importance of stakeholder engagement since the publication of the draft Bill in June 2003 by adding a new sub-paragraph (3) to Clause 12 in order to specifically provide for stakeholder engagement by the NDA.  Clause 12(3) requires the NDA’s strategy to set out the steps it proposes to take for publicising its work, engaging in stakeholder dialogue and listening to external views, for example from and with regulators, the industry, trade unions, local authorities and local communities.  Furthermore Schedule 2 (procedural requirements applicable to the NDA’s strategy) and Schedule 3 (procedural requirements applicable to the NDA’s annual plans) set out whom the NDA must consult before preparing, revising or resubmitting its strategy or annual plan.  Importantly these Schedules require the NDA to have regard to representations made to it by members of the public.

24. Building on this requirement the NDA will also put in place a Stakeholder Engagement Framework that will set out the level of engagement, transparency and openness that stakeholders can expect.  Stakeholders will be able to evaluate and hold the NDA to account against the Framework.  The Government believes that this provision will meet the Committees helpful recommendation that stakeholders should be involved in the participatory evaluation of the NDA’s performance on delivering openness, transparency and public confidence.  Evaluation will also take place through the key performance indicators (KPIs) that are being developed for the NDA.  The Government sees the Stakeholder Engagement Framework and KPIs as important means of building the public confidence that should come from the NDA and stakeholders being able to measure its performance.  DTI published a draft of the Stakeholder Engagement Framework for consultation in December 2003. 

Recommendation 10

‘We would have liked to have seen more information on how and whether performance against targets will be independently validated. This information should be included in the NDA’s management statement in order to ensure that this process is fully in the public domain.’

25. Performance indicators will be important for the Government in monitoring NDA performance and for the NDA in monitoring its contractors’ performance.  The Bill and draft management statement currently provide for several levels of validation of performance against targets, both within DTI and beyond.  

26. At the first level the NDA strategy will set out objectives for discharging its functions, these will be subject to the scrutiny of external stakeholders and approval by the Secretary of State.  At the next level the NDA’s annual plan will set out targets for the achievement of these objectives, these again will be subject to scrutiny by external stakeholders and approval by the Secretary of State.  

27. As indicated in the draft management statement it is proposed that in year performance monitoring will be achieved through regular meetings between the NDA and the DTI governance team, to which other Government Departments (OGDs) the devolved administrations and nuclear regulators will be invited.  It is also proposed that the NDA will develop a system for regular in-year progress reporting to key stakeholders and the wider public.  At the end of each year the Bill requires the NDA to report against its objectives and targets in its annual report, which will be laid before Parliament and published more widely.

28. At a deeper level the NDA’s performance against its targets will be partly dependent on the performance of its contractors.  Key performance indicators will therefore be written into the site management contracts, and will provide an important tool for the NDA to drive performance gains and achieve cost savings.  This will be reported in the NDA’s accounts that will be annually audited by the Comptroller & Auditor General (C&AG), whose report will be laid before Parliament.  The C&AG also has the ability, from time to time, to review the economy, efficiency and effectiveness with which the NDA has used its resources in discharging its functions.  This provides a further means of independently validating the NDA’s performance against its financial target.

29. The draft management statement also indicated that the NDA would establish and maintain arrangements for internal audit in accordance with Government Internal Audit Standards, to include an audit committee consisting exclusively of independent non-executive directors (in accordance with the Cabinet Office Guidance on Code of Practice for Public Bodies and the Treasury’s Audit Committee guidance).

30. Validation of performance against those targets will be carried out by: external stakeholders, the NDA itself (and its independent audit committee); the DTI (with the input of OGDs), devolved administrations and the nuclear regulators; the National Audit Office (in respect of the NDA’s accounts); and Parliament, before which the NDA’s annual report and accounts, and the C&AG’s report on them, will be laid.  

31. As the Committee suggests the NDA’s management statement will contain full details on the indicators against which the NDA’s performance will be measured, and on final provisions for independent validation of performance.  Work on this issue is ongoing, indeed the recent national stakeholder event on 19 November 2003, ‘Holding the NDA to account’, focussed on the accountability framework for the NDA, and performance measures for the NDA and its contractors.  The Management Statement will be drafted and agreed between the DTI and the NDA Board once it has been appointed.

Recommendation 11

‘It seems to us that, on balance, the requirements for stakeholder consultation by the NDA and its contractors strike a reasonable balance between prescription and the need to have the flexibility to adjust the consultation arrangements to suit the individual problems posed by any particular site. In practice, the NDA will be required to have regard to any representation made by a member of the public. Failure to do so, or do so adequately, would leave the Authority’s decisions open to challenge through the process of judicial review. Bearing in mind that the processes for stakeholder consultation are at an early stage of development, we would expect the Government to monitor the NDA’s efforts in this area closely and to take suitable corrective action should the need arise.’

32. The Government welcomes the Committee’s comments on the provisions for how the NDA will consult its stakeholders.  The Government will of course closely monitor the NDA’s development of its Stakeholder Engagement Framework, which will help to deliver the goal of being open and transparent.

Recommendation 12.

‘It seems to us that the rights and responsibilities of the NDA and its site operators and managers should properly be set out within the contracts between the two parties. That said, the three-way relationship between the Authority, its contractors and the nuclear regulators, and a framework for the conduct of this working relationship could usefully be recognised in the draft Memorandum of Understanding which is being developed by the Government in advance of the establishment of the NDA.’

33. The Government agrees that the triangular relationship between the NDA, its contractors and the regulators will be vital.  This was recognised in the 2002 White Paper which stressed the commonality of interest between the nuclear regulators and the NDA in ensuring that decommissioning and clean up is driven forward safely, securely, cost effectively and in ways that protect the environment. Indeed the draft MoU published with the White Paper was drawn up with the full support of the nuclear regulators.

34. The Government agrees that MoUs should formalise the framework for conducting the relationship between the NDA and individual nuclear regulators.  The MoUs will set out in detail the basis for the general working relationship between the NDA and each regulator, and will provide the basis on which the development and revision of the following documents will be dealt with: NDA’s strategy and annual work plan; detailed site plans; standard conditions for site management contracts; management arrangements for designated sites, facilities and installations; research strategy.  The MoUs will also signal the joint commitment of the NDA and regulators to meet the objective of developing and maintaining working relationships that are: effective at national and site level; transparent to contractors/licensees; and consistent with the NDA’s statutory obligation to consult stakeholders.  From the site licensees’ perspective the MoU will show the mutual obligation on the NDA and regulators to ensure that the demands they place on contractors/licensees are mutually consistent.  The NDA and regulators will ensure consistency in planning, harmonise and streamline their individual requirements wherever practicable and minimise the overall administrative burden on site contractors/licensees.  

35. The recognition of the triangular relationship in the MoUs will be supplemented by the site management contracts let by the NDA.  These contracts will establish the rights and responsibilities between the NDA and its site management contractors, they will also recognise the statutory relationship between the contractors as site licensees and the nuclear regulators.  In this way the MoUs and site management contracts will set out the nature and importance of the triangular relationship between the NDA, its contractors and the regulators.

36. Work continues on the draft MoU, on drafting individual MoU’s between the NDA and the individual nuclear regulators, and on drawing up a model contract for the NDA’s consideration.  The NDA will want to ensure that collectively these documents set out in a coherent and comprehensive way the obligations between each corner of the triangular relationship.

Recommendation 13

‘The Government should ensure that the transfer of assets and liabilities to the NDA is complete, and does not leave any residual long-term liability remaining with the site operator, unless provision for this is made in its site management contract with the Authority.’

37. The Government agrees that the future costs of cleaning up the UK’s public sector civil nuclear sites should rest wholly with the NDA.  The future costs of clean up are sometimes referred to as ‘nuclear liabilities’ and appear on BNFL’s balance sheet as liabilities.  However, it should be noted that such liabilities are not debts due to anyone and consequently will not be the subject of a transfer scheme.  Rather, as well as being given responsibility for securing clean up of BNFL and UKAEA sites, the NDA is to be given financial responsibility for doing so. 

38. Clause 21 of the Bill gives the NDA financial responsibility for the decommissioning, clean up or operation of such a designated site, installation or facility at the time the designation is made.  From that point the NDA is responsible for the future costs of carrying out its functions.  This is designed to ensure that the NDA assumes clean up and decommissioning costs, and that they will not have to be shown on the balance sheet of BNFL, successor companies or site licensees.  This is reinforced by Clause 21(3) which provides that where the NDA has financial responsibility for decommissioning, operating or cleaning up an installation, site or facility and where a person other than the NDA is in control of it, that person cannot become liable for the costs of doing things that the NDA is required to do.  

39. Nevertheless, it remains the Government’s intention to transfer the assets of BNFL to the NDA.  This will be an important signal that a site operator should not be considered to have a continuing long-term liability for its site.  This will not be necessary in respect of UKAEA until management of its sites is put out to competition.  For UKAEA as a public body the recognition of liabilities does not cause the same problems as it does in the case of BNFL.

40. The Government’s intention is to ensure arrangements are in place that will encourage companies to compete for M&O contracts on the basis that they cannot be held ultimately liable for the total clean up costs at individual sites.  The model site management contracts that are being drawn up for the NDA’s consideration are being drafted on this basis.  

Recommendation 14

‘In principle, we agree that the creation of a nuclear industry pension scheme, providing benefits of membership equivalent to those provided by the existing schemes, could provide an incentive to join and remain in the decommissioning and clean-up industry. In any case, the pension rights of BNFL staff should be protected to remove any potential for discrimination between different groups of BNFL staff.’

41. The Government welcomes the Committee’s comments and recognises the need to protect the pensions of transferred employees, as provided by Clause 42 and Schedule 8 of the Energy Bill.  This protection enables UKAEA employees and BNFL employees (who are employees at the time of BNFL’s restructuring) who are currently members of the UKAEA pension scheme to retain their membership of the scheme in the event that they are transferred for NDA purposes to a relevant public sector employer.  It also ensures that in the event of employees being transferred for NDA purposes to the private sector, or within the private sector, and, as a consequence, having to leave their current pension scheme, they have the option of joining a new scheme which (taken as a whole) confers benefits which are no less favourable than those offered by their original pension scheme (as certified by the Government Actuary’s Department).

42. These provisions therefore give effect to the assurances set out in the White Paper that the Government would protect the pensions position of BNFL and UKAEA staff who might be affected by the restructuring of BNFL and any changes which the NDA might make to current arrangements for the management of BNFL and UKAEA sites. 

Recommendation 15

‘We are still of the view that the use of a Segregated Fund to provide the resources required by the NDA would be preferable to the Segregated Account that is proposed by the Government. However, what matters most is that the NDA is provided with the resources that it needs to carry out its responsibilities. The Government has provided assurances that the necessary support will be forthcoming, although it cannot provide more than a rough estimate of the resources that will be needed annually. That is understandable. However, before the Bill is presented to Parliament the Government should finalise and publish the process by which the level of its initial and annual contributions to the Account will be determined.’

43. The Government welcomes the Committee’s view that the important issue is to ensure the NDA has the resources necessary to fulfil its responsibilities.  The Explanatory Notes to the Bill in respect of Clause 28 make clear the basis for funding of the NDA.  However precise funding levels for the first three years of the NDA’s existence will not be clear until the conclusion of the PSR 2004 spending round negotiations in 2004.  

44. The creation of the Nuclear Decommissioning Funding Account (NDFA) is intended to provide public and market confidence in the Government’s intention to fund nuclear clean up over the long-term and so facilitate the NDA entering into long-term contracts for managing clean up.  Clause 28(2) provides for the opening balance of the Account to be determined by the Secretary of State with the consent of Treasury.  The intention is to ensure it is sufficient to support the NDA’s programme over the first 10-year period, this programme will be subject to the approval of Ministers in the NDA’s strategy.  The opening balance will be credited with the value of the proceeds of BNFL’s Nuclear Liabilities Porfolio, the capitalised value of the Magnox Undertaking at the time it is extinguished, and an additional sum in respect of each financial year as the Secretary of State may determine.  All income received by the NDA, including from operating installations such as THORP, SMP and Magnox, must be paid to the Secretary of State (for payment into the Consolidated Fund) and will also be credited to the Account.

45. The annual contribution by the Secretary of State is expected to be one of the most important of the credits to the NDFA.  The process by which the level of this contribution will be set is detailed in Clause 28 (6) & (7), which require the Secretary of State to publish a policy statement explaining how the annual contribution is to be determined (in order to meet the 10 year rolling commitment).  The Secretary of State will also be accountable to Parliament for the implementation of this policy and the operation of the Account as a whole.  The NAO will provide independent scrutiny of the Account by examining its operation and the application of the policy for determinations of the Government’s annual contribution.  Copies of the C&AG’s report on the Account will be laid before Parliament.

Recommendation 16

‘We note that more than two years will have elapsed from the issue of the Government’s consultation document “Managing Radioactive Waste Safely”, in September 2001, and the first meeting of CoRWM. We hope that the Committee will show a greater sense of urgency in its approach to its work than Government Departments have demonstrated thus far. From the outset, the NDA will need clear instructions from the Government as to the waste management strategy that it will be required to implement. Given the central role that the Government envisages for Nirex in the development of this strategy, the uncertainty over the future funding and management of the organisation should be resolved without delay.’

46. The Government agrees that the NDA needs to have a clear framework for handling radioactive waste, and has requested the Committee on Radioactive Waste Management (CoRWM) to advise it on policy for the management of the UK’s higher level radioactive wastes.  The Government expects to receive its recommendations by 2006.    These will form the basis for determining Government policy for handling the UK’s intermediate and higher level radioactive wastes.  Once established, the NDA will work closely with the Committee.

The Government has also announced that it plans to make Nirex independent of industry and subject to greater Government control.  Work on this review by Defra and DTI is ongoing, and its conclusions will be announced as soon as possible.  In her announcement regarding the launch of the review the Secretary of State for Environment, Food and Rural Affairs stated that it will be important for Nirex “along with others” to stand ready to help CoRWM reach its view and inform policy decisions.  

47. ANNEX 1

Extract from the Energy Bill RIA – Chapters 1, 2, 4 The Civil Nuclear Industry

2.1 These chapters contain provisions on the Nuclear Decommissioning Authority (NDA) transfer schemes and authorisations relating to radioactive waste.

Purpose and Intended Effect

2.2 These provisions apply to Wales, although there is no effect on the powers of the National Assembly, and to Northern Ireland. Subject to the agreement of the Scottish Parliament, the NDA will have functions which relate to both reserved and devolved matters and so will have the status of and be similar to a cross border authority. The Bill sets out the responsibilities which Scottish Ministers will have in relation to the operation of the NDA, and arrangements to ensure the accountability, where appropriate, to the Scottish Parliament as well as to Westminster.

2.3 These provisions implement proposals in the White Paper Managing the Nuclear Legacy – A Strategy for Action (Cm5552) published in July 2002 which set out the Government’s plans for improving the management of public sector civil nuclear liabilities, in particular through the establishment of the Nuclear Decommissioning Authority (NDA). The White Paper also outlined plans for the restructuring of British Nuclear Fuels plc (BNFL) by transferring certain assets and liabilities to the NDA and for the Government to acquire funds earmarked for nuclear clean up in BNFL’s Nuclear Liabilities Investment Portfolio as part of new arrangements for funding the decommissioning and clean up of the public sector civil nuclear legacy. 

2.4 The purpose of the provisions is as follows.

· Chapter 1: Establishing the NDA

· This establishes the Nuclear Decommissioning Authority (NDA) as a new public body and gives it statutory functions, powers and duties in relation to the decommissioning, clean up and operation of nuclear sites, installations and facilities designated by the Secretary of State. Designations may only be given in relation to publicly owned sites, installations and facilities or with the consent of the owner. The NDA’s role is then to ensure that decommissioning and clean up is carried out safely, securely, cost effectively and in ways which protect the environment.

· Chapter 2 - Transfer Schemes

· This establishes powers for the making of transfer schemes relating to British Nuclear Fuels Ltd (BNFL), the United Kingdom Atomic Energy Authority (UKAEA) or other nuclear companies and, more specifically for the financial restructuring of BNFL. Transfers from a company which is not publicly owned may only be made with the consent of that company and the Bill makes express provision for compensation where a third party is prevented by a scheme from exercising an entitlement to an interest or right. The terms of the restructuring of BNFL (or any other nuclear company) carrying out commercial activities will also be subject to EU approval under State Aids rules. 

· Chapter 4 - Authorisations relating to radioactive waste

These provisions are intended to streamline the process for, and reduce the cost of, securing the transfer or variation of discharge authorizations issued under Radioactive Substances Act 1993.

Risk Assessment

2.5 Without a new authority with the specific remit to apply strategic direction to the management of the UK civil nuclear legacy, there is a real risk that the costs of clean up will continue to escalate, that the public will lose all confidence in the ability of industry and Government to demonstrate control in this area and that the UK market for clean up services will completely disappear. Expectations are that the establishment of the NDA will lead to cost efficiencies over the medium to long term.

Options

2.6 The options are:

(a) Do nothing.

This is not possible for the following reasons: 

· Although there is no short term threat to safety, there is a clear lack of strategic control and direction in the management of the UK’s civil nuclear legacy and this is only making the problem worse.

· The current UK market for clean up services is shrinking due to the perception that the two main players are keeping most of the business for themselves.

· The White Paper made a commitment that those generations that have benefited from past civil nuclear programmes must ensure that their legacy is discharged safely and in ways that safeguard the environment for future generations. This will not happen unless the management arrangements are changed.

(b) Enhance Government’s sponsorship/management role.

It is highly unlikely that the Government would be able to recruit sufficient people with the right skills to be able to address the three bullet points listed under Option (a). In  addition, without legislation, the assets and liabilities that currently reside with BNFL would remain there and the Government would not have sufficient flexibility/authority to develop the nuclear clean up market as it saw fit. The current estimate for the number of staff that the NDA will require is around 200. Even if it was decided that the Government did not need that number, the risk that such a “halfway” house solution would make matters worse is too great for this option to be viable.

(c) create new authority through primary legislation.

This is the only viable option. Primary legislation is required: 

· to set up the NDA to exercise statutory powers in respect of managing public sector nuclear liabilities and to provide a publicly accountable body subject to Parliamentary scrutiny for the spending of £50 billion plus of public money over the next 60-100 years;

· to facilitate, if necessary, the transfer of assets vested in BNFL by the Atomic Energy Authority Act 1971 out of BNFL and otherwise enable restructuring of the company to take place; and

· to transfer obligations for liabilities associated with these assets from BNFL to Government and provide authority for ongoing expenditure on this. The problems that the NDA will be able to address are highlighted in the “Risk Assessment” above. In addition, in its comments on the White Paper, the Trade and Industry Select Committee welcomed the Government’s proposal to establish the NDA and commented that it was essential the necessary legislation should be introduced without delay.

Benefits

2.7 Option (a). No benefits will accrue from this option. It would not encourage the development of an effective strategy necessary for improved management of the UK civil public sector nuclear liabilities, it would not help the development of the UK market for clean up services and it would not address the escalating costs of the overall programme (currently around £50 billion).

2.8 Option (b) – Although marginally better than option (a), the lack of statutory backing would mean that any benefits would be small, short term and likely to be outweighed by the additional costs incurred enhancing the DTI’s role in the way described.

2.9 Option (c) – The proposed arrangements should result in the development of a focussed, long-term clean up programme and provide transparency in the way in which the nuclear legacy is to be managed which the existing arrangements lack. It should also contribute to an improvement in public confidence in the arrangements for the storage and disposal of civil nuclear material.

Business Sectors Affected

2.10 The only affects of these new arrangements are positive for business. The £50 billion clean up programme is a long-term project to carry out essential work, providing opportunities for widening the scope for new entrants into the nuclear clean up market, developing new skills and developing a competitive market for contracts to manage nuclear licensed sites and carry out clean up work. Although primarily directed at the nuclear clean up market, the actions of the NDA should provide opportunities to businesses in other sectors such as project management.

Issues of Equity and Fairness

2.11 All the processes introduced as a result of the new legislation will be applied in a consistent manner by the NDA. The terms of any competition launched by the new Authority will be as open and transparent as relevant legislation permits.
Costs

Policy Costs

2.12 The Government’s policy of creating a national body to provide strategic direction in the area of civil nuclear legacy clean up has no direct cost implications for related organisations, although it may raise expectations that other players will operate in a similar fashion to the NDA – i.e. adopting a policy of openness, transparency and engaging with stakeholders as a matter of course.

Implementation Costs

2.13 Initial estimates put the NDA’s operating costs in the range of £25-30 million per year. This is a substantial investment which reflects Government’s determination to get to grips with the legacy and ensure that clean up is given the management priority and attention it requires. These costs need to be set against the overall cost of the clean up programme – around £50 billion on current estimates – and the likely annual spend of the new Authority of between £1.5 and £2 billion. Given such large figures, even a small percentage saving in the overall cost of the programme would substantially outweigh the costs involved in setting up and running the NDA. 

2.14 The amendments to RSA 93 should reduce compliance costs and do not impose any new regulatory requirements on nuclear operators.

Small firms impact test

2.15 There is no negative impact on small firms. The creation of the NDA will provide opportunities for businesses of all sizes to participate in a £50 billion nuclear clean up market. The NDA will build on existing partnerships and initiatives, currently made up of small and medium size enterprises, to develop local supply chains. The Government regards these initiatives as important in the context of local economic regeneration and will expect small firms with relevant skills and expertise to have every opportunity to compete for work.

Competition assessment

2.16 The NDA will actively seek to develop competitive markets for nuclear clean up contracts and contracts for managing nuclear licensed sites. Accordingly, the NDA will have a duty to promote competition with a view to securing the supply chain and bringing the best available skills to the task of clean up. Expectations are that competition will also help stimulate innovation and new ways of working that will benefit all aspects of site clean up, improving safety and environmental performance as well as outcomes, reducing timescales as well as costs.

Enforcement, sanctions, monitoring and review

2.17 The NDA will be established as a Statutory Non Departmental Public Body (NDPB) that will operate independently of Ministers, but be accountable to Parliament through Secretary of State. This will allow the NDA the management freedom and flexibilities it needs to deliver results whilst ensuring a clear line of public accountability. Like other public bodies, all of the NDA’s activities will be open to scrutiny by the Commons’ Public Accounts Committee and other relevant Select Committees of the UK Parliament.

2.18 The NDA will have to operate within the existing nuclear regulatory regime which is not affected in anyway by these provisions.

2.19 Government will exercise appropriate strategic control through the setting of targets and approval of plans and through an annual meeting. The Board, which will include an independent Chair, will be collectively accountable to Ministers for all aspects of the NDA’s activities and performance. 

2.20 As a body that operates in an open and transparent way, the NDA’s stakeholders will play a key role in holding the Authority to account. Securing and maintaining public confidence in its actions is key to a successful NDA and the only way to do this is by engaging and listening to all of its stakeholders.

2.21 The NDA’s Chief Executive, as Accounting Officer, will be directly accountable to Parliament for the NDA’a expenditure. DTI will be lead department for reporting purposes.

Consultation

2.22 The proposed legislation has been developed in consultation at regional and national level with all key stakeholders (business, the nuclear regulators, local government, Green organisations and local communities) and other Government Departments. The Department received 39 responses, which were broadly supportive of the proposals. The Bill has been subject to prelegislative scrutiny by the Trade and Industry Committee who took oral evidence from DTI, DEFRA, BNFL, UKAEA and Greenpeace, as well as written evidence from many other interested parties. The Committee published a report on the 29 October, broadly welcoming the proposals set out in the draft Bill.

2.23 Prior to the publication of the draft Bill, the Government received 77 responses to the White Paper, from a wide range of organisations – the nuclear industry and trade associations, local authorities and regional development bodies, regulators, academics, trade unions, members of the public, environmental groups and MPs. A summary of responses was published in December 2002 and is available on the DTI Website at www.dti.gov.uk/energy/nuclear/index.shtml. The responses showed strong support for the proposals and, in particular, for the establishment of the NDA. 

2.24 The views expressed have subsequently been confirmed in discussions with stakeholder groups about the basis of the implementing legislation and the actions in hand to prepare the ground for the setting up of the NDA. 

2.25 The NDA will be a publicly accountable for its performance and operate on an open and transparent basis. To facilitate the Government’s commitment to openness, transparency and active engagement with stakeholders, the Department has undertaken further extensive consultation on developing a Framework for Stakeholder Engagement and Transparency for the NDA, NDA management statement and the draft Memorandum of Understanding between NDA and Nuclear Regulators.

Summary and Recommendations

2.26 The White Paper underlined the Government’s commitment to improving current arrangements for nuclear clean up and ensuring that management arrangements are open, transparent and command public confidence. The Bill sets out the basis on which these improvements are to be achieved through the NDA and in the context of a robust and effective regulatory regime operating within the principles of proportionality, transparency, consistency and accountability.

2.27 The Bill does not, of itself, impose any new regulatory requirements or significant costs on business.

