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LACA response: DTI Consultation (June 2005) on the liability of hyperlinkers et al   

Mr Rob Walcott

Europe & International Business Relations

Department of Trade and Industry

Bay 202, 151 Buckingham Palace Road

London SW1W 9SS

By e-mail to ecom@dti.gsi.gov.uk                                                             2nd September 2005
Dear Mr Walcott

DTI Consultation (June 2005) on the Electronic Commerce Directive: 

the liability of hyperlinkers, location tool providers and content aggregators 

This response is sent on behalf of LACA: the Libraries and Archives Copyright Alliance, which monitors and lobbies in the UK and Europe about copyright and related rights on behalf of its member organisations and all users of copyright works through library, archive and information services. LACA is convened and supported by CILIP: the Chartered Institute of Library and Information Professionals. A list of LACA member organisations appears at the foot of this page.

LACA welcomes this consultation, and the fact that its scope embraces all stakeholders in the knowledge economy, e-learning and e-business. This acknowledges the importance of hyperlinking to the activities of all types of individuals and organisations, and that the profit motive is not germane to all hyperlinks, location tool and content aggregators. 

This submission is made in the light of information gained from an intensive programme of consultations on copyright issues carried out over a number of years by LACA with its member organisation constituency of librarians, information managers, knowledge managers, records managers and archivists, whose work is central to the knowledge economy, e-commerce, and e-learning. It was clear from these that there were widespread concerns in the library and information community about the lack of clarity as to whether or not hyperlinking infringes copyright.

LACA is responding only on those issues which we feel are of major importance, for which we have a mandate and the necessary knowledge to respond.  Our response is therefore focussed on the copyright issues raised by hyperlinking.

Given the universally acknowledge importance of internet technologies in the knowledge economy (which renders supporting evidence of library and information service hyperlinking activities unnecessary), it is vital that there are no undue impediments to e-business itself and the e-learning which is essential to the growth of a knowledge economy. 

Hyperlinks and location tool services are by no means all provided for profit, especially those which are provided for educational purposes, or in connection with quality of life, and issues such as health, welfare, human rights etc.

In particular, we are concerned that the uncertainty in law as to whether hyperlinking infringes copyright, introduces serious considerations of risk for libraries and information services, and this has the potential to seriously impair activities which support e-business and e-learning, and the dissemination of important information using Internet technologies. In particular clarity is needed to ensure that ‘deep-linking’ should not infringe copyright where no ‘passing off’ is involved as this tool is vital to the provision of effective online information resources. Legislation is necessary as a number of cases heard so far on this issue have resulted in varying conclusions.
 

The current situation of uncertainty leaves decisions creating precedents on whether hyperlinks and location tool services do or do not infringe copyright to the courts. In LACA’s opinion it is unacceptable that providers of hyperlink and location tool services should run the risk of becoming defending parties to legal actions in order to provide suitable case law.

The Lisbon European Council’s stated objective of making the EU the most competitive and dynamic knowledge-based economy in the world within 10 years could be severely compromised by these uncertainties.

As noted in the DTI consultation document, the European Commission, in its first report on the implementation of the Electronic Commerce Directive, has itself recognised the importance of this issue, and has encouraged Member States to develop legal security by extending the limitations on liability to include hyperlinkers, location tool services. The first report by the Commission also notes that some Member States have decided to provide limitations on the liability of providers of hyperlinks and locations tools in order to ”create incentives in investment and innovation and to enhance the development of e-commerce by providing additional legal clarity for service providers”. LACA firmly believes that the UK should respond to the EU’s encouragement and the good practice of these other member states, by extending protection to cover hyperlinks and location tool providers.

LACA believes that extending protection from liability to cover hyperlinks and location tool services would not adversely affect anyone but would confirm the benefits that the Internet can bring to society and the economy. Hyperlinks and location tool services are no different to the provision of references in print materials, since the provider has no control over the content, or over what those accessing the content do with it - this should be covered by the terms and conditions (and licences where appropriate) of the content provider themselves.

We have noted suggestions put forward (for example by Stokes in Digital Copyright, Hart Publishing 2005) for hyperlinking agreements, setting out terms and conditions for hyperlinking. We believe that it is impractical, and a very serious impediment to EU e-commerce objectives and an unnecessary burden to all players in the UK’s economy, for providers of hyperlinks and location tool services to have to seek permission from every site owner to whose site they wish to link. 
  Clarifying the law by extending limitations of liability would mean that restrictive clauses in hyperlinking agreements drawn up by site owners would not be legally binding.

The only circumstance in which terms and conditions should be deemed to apply is if a location tool service ignores a web spider blocker (meta tag, robots.txt file, .htaccess file, java applet or similar) instructing web crawlers not to index a site. Conversely, the absence of such a blocker should imply a willingness to have a site indexed.

LACA is happy to answer any questions that the DTI may have on the above submission.

Yours sincerely

Barbara Stratton

Senior Adviser, Copyright at CILIP and Secretary to LACA
E-mail: Barbara.Stratton AT cilip.org.uk  Tel: +44 (0)20 7255 0500
� A useful summary is provided in NORMAN, Sandy. Practical Copyright for Information Professionals, Facet Publishing 2004. pp132-3:





The Shetland Times brought a case against a fellow online newspaper, Shetland News, for providing direct hypertext links to news items on its site and so bypassing its homepage. Readers of Shetland News were unaware that they were reading items from Shetland Times. The Shetland Times based its case on hypertext links being a breach of copyright.  In November 1997 the case was settled out of court, but Shetland News was ordered to acknowledge all links. (Shetland Settlement Fails to Defuse Row, Press Gazette, 21 November 1997, p.10; Shetland Times Ltd. v. Dr Jonathan Wills and Another  (1996) S.C.L.R. 160. J. P. Connolly and S. Cameron, Fair Dealing in Webbed Links of Shetland Yarns, Journal of Information Law and Technology, no.2 1998, � HYPERLINK "http://elj.warwick.ac.uk/jilt" ��http://elj.warwick.ac.uk/jilt�. 





In Germany, an online recruitment company, StepStone, successfully obtained an injunction against a rival company from linking to its web pages. The argument was similar to the Shetland case in that the rival was bypassing StepStone’s home page and therefore its advertising potential. (Online Recruiter Wins Ban On Rival’s Weblinks, Financial Times, 17 January 2001, p.4).





In the Netherlands, in the case of PCN v Kranten.com, Kranten.com used headlines from PCN articles to link to the PCN website which displayed the full news article. When PCN claimed a breach of copyright and database right and sought an injunction to stop Kranten.com using these deep links, the injunction was refused. As Dutch copyright law allowed the copying of the headlines, as long as the source is identified, there was no infringement of copyright and the court decided that database right was not infringed either, as there is no database right in a headline. Interestingly, it was judged that deep links did not actually prevent access to the home page and the potential for advertising revenue, and, in any case, PCN should have considered this when making the decision about where its advertising was to be placed. (Coombes, S.W. (2001) Deep Linking: an overview, Copyright World; Dutch Papers Fail In Internet Copyright Case, Financial Times, 23 August 2000, p.6.)





Haymarket, the publisher, started legal action in 2000 against Burmah Castrol alleging ‘calculated and blatant infringement of its online intellectual property rights’. Haymarket's complaint concerned links on Castrol's web site which ‘frame’ content from two of the publisher's sites, whatcar.com and autosport.com, within a Castrol-branded border. Haymarket alleged that Castrol never sought permission to use its website material. The publisher claimed breach of copyright, as well as alleged passing off on the basis that the framing suggested that the Castrol sites are associated with it.  Haymarket was willing to let third parties use its branded content ‘assuming that the right commercial arrangements were put in place.’ 





In 2002, the US courts dismissed a case brought by Ticketmaster against Tickets.com over deep linking - providing a route to another company's web site which bypasses the home page and so may affect advertising revenues. (Publisher Sues Over Web Link, Financial Times 10 January 2001, p.3; How Far Does Copyright Extend In Cyberspace? Financial Times 15 January 2001, p.18.)





� This view is confirmed in a report of the Norwegian Supreme Court ruling of 27 January 2005 in the Napster.no case. While the site owner was found guilty of accessory copyright infringement, for having facilitated the making available of copyright protected music files to the public, on the issue of hyperlinking “The Court states that it is beyond doubt that making a web-address known on a website does not constitute a ‘making available to the public’, regardless of whether or not the link refers to a web-address containing legally or illegally published material. Whether a web-address is expressed on the Internet or in a newspaper is immaterial. If linking were to be considered as the ‘making available to the public’, the Court writes, every link, be it to legally or illegally published copyright protected material would require prior authorisation from the rightholder. This was exactly what the music industry claimed. But the court said this was too complicated a reasoning and therefore decided to only look at accessory liability.” (First Norwegian Verdict on Hyperlinks, EDRI-Gram Newsletter No. 3.16 10/08/05 � HYPERLINK "http://www.edri.org" ��www.edri.org�)
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           Tel  +44 (0)20 7255 0500

Secretary Barbara Stratton BA MSc MCLIP                                                                       Textphone  +44 (0)20 7255 0505                                                                                                                              Web site www.cilip.org.uk/laca




                           Fax  +44 (0)20 7255 0501
                                                                                                                                              E-mail  info@cilip.org.uk Representing ARLIS/UK & Ireland - The Art Libraries Society of the UK and Ireland, Aslib - The Association for Information Management, AUKML – Association of UK Media Librarians, BIALL - British and Irish Association of Law Librarians, The British Library, CILIP: the Chartered Institute of Library and Information Professionals, Educational Copyright Users Forum, IAML (UK & Irl) – The International Association of Music Libraries, Archives and Documentation Centres, RNIB - Royal National Institute of the Blind, Society of Archivists, Society of Chief Librarians in England and Wales and SCONUL – Society of College, National and University Libraries. 

[image: image1.wmf]_1147181066.bin

