Good Morning

I have recently received notification of your consultation on extending the scope of Articles 12 and 14 of the Electronic Commerce Directive to cover Hyperlinkers, Location Tool Services and Content Aggregators.  The Small Business Service would like to feed in a couple a couple of points relating to the Small Firms Impact Test (SFIT) that could be included in the Final Regulatory Impact Assessment.

In chapter 6 of your consultation document you draw attention to a possible benefit to small businesses relating to the extension of indemnity against prosecution/ civil action for content aggregators relating to defamation, contempt of court and copyright infringement where the aggregator acts as a secondary publisher.  It is clear that SMEs will benefit from this should it be introduced as it will simplify contracts between content providers (some of whom will be SMEs) and content aggregators as the requirement for defined liability in such cases will be removed from the contract.  I think that this is a benefit that could feature more prominently in the SFIT.

The second point relates to the extension of the exemption to hyperlinkers and location tool services.  Whilst this will benefit SMEs operating in this sector it could have a potential negative effect on SMEs in other sectors.  For example, should an SME be a copyright or intellectual rights holder then they could find themselves as victims of a breach of copyright as a result of a location tool or hyperlink service provider providing a link to copyright material.  Whilst under the current system the rights holder could seek redress from the hyperlink or search engine provider, this avenue will become closed to them under the proposed extension of the regulations.  This could mean that the rights holder will lose out if the individual or organisation that infringes the copyright are not in a position to provide suitable redress.  I appreciate that this is a matter of balance between the needs of the service providers and those of the rights holder but it would be interesting to see the relative costs and benefits quantified.

Please feel free to get in touch if you would like to discuss any of the above.
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