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Dear Mr Walcott

Consultation (June 2005) on the e-Commerce Directive: the liability of hyperlinkers, etc. 

1 This response to your consultation is on behalf of SCONUL, the professional association representing the directors of library and information services in all UK universities, and in most other UK institutions of higher education, together with the directors of UK’s national libraries.  (SCONUL also represents their counterparts in Ireland.)
2 We are glad that the consultation is directed not only to UK business but also to consumers and other organisations.  We note that the European Commission has encouraged Member States to develop further legal certainty by extending the provisions of Article 12 to 14 to cover hyperlinks and location tool services (consultation document para. 2.8, Commission’s First Report para. 4.6).  The points we wish to stress in this context are:

2.1 hyperlinking and the provision of search engines are commonplace in non-commercial exploitation of the worldwide web

2.2 the Lisbon European Council’s goal for the European Union to become the most competitive and dynamic knowledge-based economy in the world within ten years depends on vigorous use of the internet by citizens and educational and voluntary organisations (as well as by business)

2.3 not only would small and medium sized enterprises be hard hit by a failure to extend the limitations on liability – educational and cultural organisations would suffer for the same reasons (consultation document para. 5.l).

3 In answer to question 1, we agree with the Commission’s conclusions in their First Report (section 4.6).  Without limitations on liability, our universities will be inhibited from making optimum use of the internet because they are by their nature averse to legal risk (although in terms of information technology they are often at the cutting edge).  It is in the interests of the information society for public teaching and research environments to be unhindered by legal uncertainty in their use of information technology.
4 In answer to question 3 (we leave question 2 unanswered as we have no knowledge of the jurisdictions concerned) we believe that the limitations of liability should be extended at least to hyperlinkers and location tool providers, since our institutions routinely provide hyperlinks and location tools, and they should not be discouraged from doing so by the possibility of legal liability arising from material outside their control which is merely located by their systems.
5 Accordingly, in answer to question 4, we believe that providers of hyperlinks and location tool services need the extension of Articles 12-14 to them in the manner laid down in those Articles.  Until their liability is limited, our institutions run the risk of legal action arising from material outside their control.  For example, a university’s website may contain a link to a useful document about university admission issued by another organisation.  Subsequently that document might be amended, without the university’s knowledge, to contain information misleading in the context of the particular university concerned.  It is contrary to natural justice that the university should be exposed to legal action in respect of something (the misleading amendment) in which it has had no part.  The same applies to documents found by search engines.  Unfortunately it is all too foreseeable that a university may be a soft target for legal action (paragraphs 5.8 and 5.9 of the consultation paper).
6 We cannot see, in answer to question 5, that anyone can be adversely affected by legal protection from liability (on the part of providers of hyperlinks and location tool services) in respect of mere finding aids to material that is already available on the internet.  In the words of paragraph 4.3 of the consultation paper, ‘the service provider has in all cases a lack of control over the content’.

7 We do not agree that providing a link to copyright material can infringe copyright.  True, by clicking on the link the user creates a copy of the material.  However, the same is true of the url or web address of the material itself.  When a person mounts something openly, without passwords, on the internet, they give an implied licence for viewing it.  A link merely provides viewing in accordance with this implied licence.  Only subsequent copying can be regarded as an infringement.  Although there may be grounds for legal action if a person providing hyperlinks passes off material as his own when it originates from someone else (para. 5.29 of the consultation document), we believe that a more specific form of legal redress should be found, rather than a blanket exposure to liability for all hyperlink providers.  (Incidentally, neither do we agree that a link, or a discovery by a search engine, could be regarded as transient copying for the purposes of Article 5(i) of the Copyright Directive.)
8 Article 12 seems the more appropriate vehicle for the extension we are seeking.  This is in answer to question 6.

9 In answer to question 7, we support the arguments outlined in the consultation document (paras. 5.22 and 5.25) that existing defences against liability are to a degree doubtful, and that disclaimers are unreliable.  We insist very strongly that not all location tool service providers earn good revenue streams.

10 Our response to question 8 is to point to the public interest argument for encouraging a vibrant, attractive internet (paragraph 5.26 of the consultation document).  One reported case could convert even a low level of legal risk into a powerful inhibitor of internet development in the research and educational worlds.

11 We believe that the same kinds of argument apply (questions 9-12) to content aggregation services.

12 We find question 13 very problematic.  Hyperlinks are endemic in the use of the internet.  Anyone who uses e-mail almost invariably inserts a hyperlink in the mail from time to time.  The numbers of hyperlinks in daily use are extraordinarily large.  It would be far better for legal liability to be limited by regulation or by statute than for internet users to rely on a de facto lack of legal actions.  For our community, legal risk is something to be avoided, and we strongly support the move to legal certainty that would be achieved by an extension of limitations on liability, as indeed is envisaged by the European Commission.

Yours sincerely

Toby Bainton

Secretary of SCONUL

